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George W i l l i e P o l l a r d was charged by i n d i c t m e n t w i t h 

f i r s t - d e g r e e u n l a w f u l manufacture of a c o n t r o l l e d s u bstance, 

see § 13A-12-218, A l a . Code 1975. 

On June 1, 2011, P o l l a r d f i l e d a p r e t r i a l motion t o 

suppress the e v i d e n c e s e i z e d as a r e s u l t of a t r a f f i c s t o p . 

S p e c i f i c a l l y , P o l l a r d s t a t e d i n h i s motion t o suppress t h a t 

the " [ o ] f f i c e r s of the O p e l i k a P o l i c e Department conducted a 

s t o p and s e a r c h of [ P o l l a r d ] r e s u l t i n g i n the d i s c o v e r y o f 

c o n t r a b a n d and the a r r e s t of [ P o l l a r d ] and the statements 

taken from him," and P o l l a r d argued t h a t the " e v i d e n c e and 

statements are due t o be s u p p r e s s e d i n t h a t [ t h e ] s e a r c h 

l e a d i n g t o the d i s c o v e r y of [ t h e ] e v i d e n c e and statements 

[ w a s ] conducted w i t h o u t a s e a r c h w a r r a n t . " ( C . 24.) 

At the s u p p r e s s i o n h e a r i n g , the u n d i s p u t e d e v i d e n c e 

e s t a b l i s h e d the f o l l o w i n g : On January 12, 2011, a t 

a p p r o x i m a t e l y 3:18 p.m., C o r p o r a l B r a n t l e y C a r g i l l r e c e i v e d a 

"Meth Check A l e r t " i n d i c a t i n g t h a t P o l l a r d had purchased 

pseudoephedrine a t a Wal-Mart d i s c o u n t s t o r e i n O p e l i k a . 

C a r g i l l e x p l a i n e d t h a t he would r e c e i v e these a l e r t s "when 

someone would purchase pseudoephedrine t h a t [ h e ] had on a 

watch l i s t [ ; ] i t would a l e r t [ h i m ] v i a e - m a i l someone t h a t had 
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purchased and where t h e y purchased and how many grams t h e y 

p u r c h a s e d . " (R. 81.) C a r g i l l f u r t h e r e x p l a i n e d t h a t an 

i n d i v i d u a l i s p l a c e d on the watch l i s t i f C a r g i l l knows t h a t 

the i n d i v i d u a l uses methamphetamine or purchases " e x c e s s i v e 

amounts of p s e u d o p h e d r i n e . " (R. 81.) A c c o r d i n g t o C a r g i l l , he 

e n t e r e d P o l l a r d i n t o the watch l i s t because of p r i o r 

i n v o l v e m e n t w i t h him i n September 2010; s p e c i f i c a l l y , P o l l a r d 

"had p r e v i o u s l y been a r r e s t e d f o r the p r e c u r s o r , and he i s a 

known meth u s e r and p o s s i b l y a meth cook." (R. 87.) C a r g i l l 

then c o n t a c t e d D e t e c t i v e M i c h a e l Rogers, a n a r c o t i c s 

i n v e s t i g a t o r w i t h the O p e l i k a P o l i c e Department, and t o l d 

Rogers t h a t he had r e c e i v e d an e - m a i l a l e r t i n d i c a t i n g t h a t 

P o l l a r d had p u r c h a s e d pseudoephedrine a t a Wal-Mart d i s c o u n t 

s t o r e i n O p e l i k a . 1 A f t e r Rogers r e c e i v e d the i n f o r m a t i o n from 

C a r g i l l , Rogers drove t o the area of I n t e r s t a t e 85 and e x i t 64 

i n O p e l i k a . Rogers then p o s i t i o n e d h i s v e h i c l e "on the edge 

of the roadway f a c i n g northbound a t e x i t 64 ... i n an attempt 

t o observe any v e h i c l e s t r a v e l i n g n o r t h . And [ h i s ] main 

1Rogers t e s t i f i e d on c r o s s - e x a m i n a t i o n t h a t the e - m a i l s 
are g e n e r a t e d as a p a r t of a program c a l l e d the N a t i o n a l 
P r e c u r s o r Law Enforcement Exchange Program ("NPLEX"), which, 
he s a i d , i s a "database m a i n t a i n e d by the S t a t e of 
Alabama." (R. 53.) 
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purpose ... was t o observe the v e h i c l e t h a t [ P o l l a r d ] was 

o c c u p [ y i n g ] . " 

W h i l e Rogers was w a i t i n g , a b l a c k v e h i c l e passed him, 

which, he s a i d , was o c c u p i e d by "two b l a c k males and a 

redheaded female." Rogers was f a m i l i a r w i t h b o t h P o l l a r d and 

P o l l a r d ' s w i f e , C h r i s t y . Rogers knew t h a t C h r i s t y had r e d 

h a i r so he d e c i d e d t o f o l l o w the v e h i c l e t o determine whether 

C h r i s t y was the "redheaded female" i n the v e h i c l e and t o 

determine whether P o l l a r d was a l s o i n the v e h i c l e . When 

Rogers p u l l e d up next t o the v e h i c l e he saw P o l l a r d i n the 

f r o n t passenger s e a t . Rogers then " f e l l back i n b e h i n d " the 

v e h i c l e , ran the v e h i c l e ' s l i c e n s e t a g number, and determined 

t h a t i t was r e g i s t e r e d t o Stev e Madden. Rogers "was i n f o r m e d 

t h a t [Madden] had an o u t s t a n d i n g w a r r a n t " f o r t h e f t of 

p r o p e r t y . A f t e r Rogers l e a r n e d t h a t Madden had an o u t s t a n d i n g 

w a r r a n t , Rogers a c t i v a t e d h i s emergency equipment and 

i n i t i a t e d a t r a f f i c s t o p on the v e h i c l e . A c c o r d i n g t o Rogers, 

he conducted the t r a f f i c s t o p based on the o u t s t a n d i n g w a r r a n t 

f o r Madden c o u p l e d w i t h the i n f o r m a t i o n he had t h a t P o l l a r d 

had r e c e n t l y p u r c h a s e d pseudoephedrine. 
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When the v e h i c l e stopped, Rogers made c o n t a c t w i t h the 

driver--Madden--and asked him t o s t e p out o f the v e h i c l e . 

Rogers then asked Madden f o r consent t o s e a r c h the v e h i c l e . 

Madden gave Rogers consent t o s e a r c h the v e h i c l e , and, d u r i n g 

the s e a r c h , Rogers d i s c o v e r e d "a g a l l o n can of Coleman camp 

f u e l , " "a box of Aleve-D c o l d p i l l s , " and two b o t t l e s of "one 

hundred p e r c e n t h o u s e h o l d d r a i n c l e a n e r " on the r e a r 

f l o o r b o a r d - - i t e m s commonly used i n the manufacture of 

methamphetamine. Rogers then r e a d P o l l a r d h i s M i r a n d a 2 

r i g h t s , and P o l l a r d acknowledged t h a t he u n d e r s t o o d h i s 

r i g h t s , s i g n e d a w a i v e r of those r i g h t s , and p r o v i d e d a 

statement. 

A l t h o u g h P o l l a r d argued i n h i s w r i t t e n motion t o suppress 

t h a t the "evidence and statements are due t o be supp r e s s e d i n 

t h a t [the] s e a r c h l e a d i n g t o the d i s c o v e r y of [the] ev i d e n c e 

and statements [was] conducted w i t h o u t a s e a r c h w a r r a n t " (C. 

24), the c i r c u i t c o u r t , a t the s u p p r e s s i o n h e a r i n g d u r i n g the 

t e s t i m o n y of D e t e c t i v e Rogers, framed the i s s u e b e f o r e i t as 

f o l l o w s : 

2 M i r a n d a v. A r i z o n a , 384 U.S. 436 (1966). 
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" W e l l , you know, the i s s u e i s whether or not 
t h i s e - m a i l i s enough t o base a stop on, and I want 
to f i n d out whether i t was v e r i f i e d or n o t . " 

(R. 71.) At the c l o s e of a l l the e v i d e n c e , the c i r c u i t c o u r t 

s t a t e d : 

" I t appears i t may be a matter of f i r s t 
i m p r e s s i o n . We w i l l have Mr. Madden here tomorrow. 
But t h a t ' s r e a l l y not the p r i m a r y i s s u e I am 
concerned w i t h . I t seems t o me t h e - - t h e i s s u e b e f o r e 
the Court i s whether or not you have a r i g h t of 
temporary d e t e n t i o n , and--and t h i s i s based on a-- a 
n o t i f i c a t i o n from some type of computer s o f t w a r e . I t 
s a y s : 

" ' A l l r e p o r t s s h o u l d be c o n f i r m e d w i t h 
r e p o r t e d p h a r m a c i s t . ' 

"So--you know, I have never had a s i t u a t i o n 
where I have known of a stop based on a computer 
s o f t w a r e g e n e r a t e d e - m a i l . " 

(R. 95-96.) A f t e r a n a l o g i z i n g the e - m a i l a l e r t t o an 

anonymous t i p , the c i r c u i t c o u r t o r d e r e d the p a r t i e s t o 

r e s e a r c h the i s s u e and r e t u r n the f o l l o w i n g morning. When the 

p a r t i e s r e t u r n e d , the f o l l o w i n g exchange o c c u r r e d : 

"THE COURT: Okay. When we l e f t y e s t e r d a y , 
t a l k i n g about [Ex p a r t e Aaron, 913 So. 2d 1110 ( A l a . 
2 0 0 5 ) ] , and--so d i d anybody f i n d any r e s e a r c h over 
the e v e n i n g ? 

" [ P o l l a r d ' s c o u n s e l ] : Your Honor, I was unable 
t o f i n d a s i n g l e case i n the U n i t e d S t a t e s t h a t 
d e a l t w i t h an e l e c t r o n i c database. I am not s a y i n g 
t h e r e i s not one out t h e r e . I am s a y i n g I was unable 
t o f i n d one. 
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"We do r e s t on our p o s i t i o n w i t h [Aaron], and 
f u r t h e r s t a t e , i n a d d i t i o n t o t h a t , the case of 
B.J.C. v. S t a t e , [992 So. 2d 90 ( A l a . Crim. App. 
200 8 ) ] , I b e l i e v e t h i s i s a j u v e n i l e case d e a l i n g 
w i t h a stop r e l a t e d t o a handgun or a f i r e a r m . But 
t h e - - t h e i m p o r t a n t h o l d i n g i n t h a t case and t h i s has 
been espoused i n o t h e r c a ses, 11th C i r c u i t c a s es, 
U.S. Supreme Court c a s e s : 

"'The r e a s o n a b l e s u s p i c i o n here i s s u e d 
r e q u i r e s t h a t a t i p be r e l i a b l e i n i t s 
a s s e r t i o n of i l l e g a l i t y , not j u s t i n i t s 
tendency t o i d e n t i f y and-- a d e t e r m i n a t e 
p e r s o n . ' 

"I n t h i s case I t h i n k the t e s t i m o n y was w i t h o u t 
q u e s t i o n t h a t the t i p , r e g a r d l e s s of what i t was i n 
--gave r i s e or a s s e r t e d l e g a l conduct, Mr. P o l l a r d 
bought one box of p i l l s . Two p o i n t f o u r grams. W e l l 
w i t h i n the range a l l o w e d w i t h one day i n between 90 
days. 

"So the t i p was not even a s s e r t i n g i l l e g a l 
conduct. And then a g a i n , we f a l l back on our 
p o s i t i o n w i t h [Aaron], t h a t - - t h a t t h e - - t h a t the t i p 
must be r e l i a b l e . In t h i s case the r e l i a b i l i t y i s 
c a l l e d i n t o q u e s t i o n by the v e r y t i p i t s e l f . 

"The--again, as the Court i s w e l l aware, t h e - ¬
the e - m a i l a s k [ s ] t h a t i t be c o n f i r m e d . Thus, 
b a s i c a l l y s t a t i n g on i t s f a c e t h a t i t ' s u n r e l i a b l e , 
so-- I mean, t h a t ' s k i n d of where we s t a n d . 

"THE COURT: D i d you f i n d a n y t h i n g ? 

" [ P r o s e c u t o r ] : No, s i r . And i t ' s t r u l y a case of 
f i r s t i m p r e s s i o n . 

"THE COURT: Okay. A l l r i g h t . W e l l - - a n d the 
reason I wanted t o - - t o b r i n g i t up r i g h t now i s 
r e a l l y - - I don't see what the purpose of h a v i n g Mr. 
- - i s i t Mr. Macken--
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" [ P r o s e c u t o r ] : Madden. 

"THE COURT: --Mr. Madden t e s t i f y because he 
doesn't have a n y t h i n g t o shed on t h i s p a r t i c u l a r 
p o i n t . 

" [ P o l l a r d ' s c o u n s e l ] : Not on t h i s p o i n t , Your 
Honor, but t h e r e - - i f t h i s i s not d i s p o s i t i v e of the 
i s s u e , he i s g o i n g to--may o f f e r some t e s t i m o n y 
r e g a r d i n g consent and the i s s u e of whether or n o t - -

"THE COURT: W e l l - -

" [ P o l l a r d ' s c o u n s e l ] : --He had grounds t o waive 
Mr. P o l l a r d ' s r i g h t s , c o n s i d e r i n g t h a t Mr. P o l l a r d 
p a i d f o r the r i d e . 

"THE COURT: W e l l , I t h i n k the [Aaron] case i s 
p r e t t y much d i r e c t l y - - a s much as i t can be, d i r e c t l y 
on p o i n t . In f a c t , i t ' s t a l k i n g about c o l d p i l l s 
from Wal-Mart. 

"  

"THE COURT: So--so I am g o i n g t o g r a n t the 
motion t o s u p p r e s s . " 

(R. 101-05.) 

T h e r e a f t e r , on J u l y 7, 2011, the c i r c u i t c o u r t i s s u e d a 

w r i t t e n o r d e r g r a n t i n g P o l l a r d ' s motion t o suppress and 

f i n d i n g , i n p a r t , as f o l l o w s : 

" I t appears t h a t t h i s m a t t e r i s a matter of 
f i r s t i m p r e s s i o n f o r t h i s C ourt s i n c e i t i n v o l v e s an 
e l e c t r o n i c e - m a i l ; however, i t i s the C o u r t ' s 
o p i n i o n t h a t the caselaw i n v o l v i n g anonymous t i p s 
would be a p p l i c a b l e t o t h i s f a c t s i t u a t i o n . 
F u r thermore, the Court took t h i s m a t t e r under 
advisement and asked the p a r t i e s t o r e s e a r c h whether 
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or not t h e y c o u l d f i n d a case i n v o l v i n g a s t o p based 
on an e l e c t r o n i c e - m a i l . When the h e a r i n g was 
recommenced on June 21, 2011, the a t t o r n e y s i n f o r m e d 
the Court t h a t they c o u l d not f i n d any case d i r e c t l y 
on p o i n t . 

" T h e r e f o r e , based on the a u t h o r i t y as s e t f o r t h 
i n [Ex p a r t e Aaron, 913 So. 2d 1110 ( A l a . 2005),] 
the c o u r t i s of the o p i n i o n t h a t [ P o l l a r d ' s ] motion 
to suppress i s due t o be g r a n t e d . " 

(C. 27-28.) The S t a t e appeals the c i r c u i t c o u r t ' s r u l i n g 

p u r s u a n t t o Rule 15.7, A l a . R. Crim. P. 

I n i t i a l l y , we note t h a t the c i r c u i t c o u r t ' s o r d e r 

g r a n t i n g P o l l a r d ' s motion t o suppress i s based on u n d i s p u t e d 

e v i d e n c e . R e g a r d i n g the p r o p e r s t a n d a r d of r e v i e w t o be 

a p p l i e d i n t h i s case, t h i s C ourt has h e l d : 

"'The t r i a l c o u r t ' s u l t i m a t e l e g a l c o n c l u s i o n on 
a motion t o suppress as t o whether a g i v e n s e t of 
f a c t s c o n s t i t u t e s r e a s o n a b l e s u s p i c i o n of p r o b a b l e 
cause i s r e v i e w e d de novo on a p p e a l . ' S t a t e v.  
Smith, 785 So. 2d 1169, 1173 ( A l a . Crim. App. 2000) 
( c i t i n g O r n e l a s v. U n i t e d S t a t e s , 517 U.S. 690, 699, 
116 S. Ct. 1657, 134 L. Ed. 2d 911 (1996)). '"Where 
the e v i d e n c e b e f o r e the t r i a l c o u r t was u n d i s p u t e d 
the ore tenus r u l e i s i n a p p l i c a b l e , and the 
[ a p p e l l a t e c o u r t ] w i l l s i t i n judgment on the 
e v i d e n c e de novo, i n d u l g i n g no presumption i n f a v o r 
of the t r i a l c o u r t ' s a p p l i c a t i o n of the law t o those 
f a c t s . " ' S t a t e v. H i l l , 690 So. 2d 1201, 1203 ( A l a . 
1996) ( q u o t i n g S t i l e s v. Brown, 380 So. 2d 792, 794 
( A l a . 1 9 8 0 ) ) . " 

Worthy v. S t a t e , 91 So. 3d 762, 765 ( A l a . Crim. App. 2011). 

"In the i n s t a n t case, the f a c t s are u n c o n t e s t e d ; the o n l y 
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i s s u e i s the c i r c u i t c o u r t ' s a p p l i c a t i o n of the law t o those 

f a c t s . T h i s Court a f f o r d s no presumption i n f a v o r of the 

c i r c u i t c o u r t ' s r u l i n g . " Muse v. S t a t e , 42 So. 3d 789, 791 

( A l a . Crim. App. 2009). 

On a p p e a l , the S t a t e argues (1) t h a t the c i r c u i t c o u r t 

" e r r e d when i t s u p p r e s s e d e v i d e n c e s e i z e d from [the v e h i c l e i n 

which P o l l a r d was r i d i n g ] because the c o u r t o v e r l o o k e d 

D e t e c t i v e M i c h a e l Rogers's t e s t i m o n y t h a t [the d r i v e r of the 

v e h i c l e ] had an o u t s t a n d i n g w a r rant f o r h i s a r r e s t " ; 3 and (2) 

3 P o l l a r d contends, i n h i s b r i e f on a p p e a l , t h a t the 
S t a t e ' s o u t s t a n d i n g - w a r r a n t argument i s not p r o p e r l y b e f o r e 
t h i s C ourt f o r r e v i e w because, he says, i t f a i l e d t o f i r s t 
r a i s e t h i s c l a i m i n the c i r c u i t c o u r t . Because, however, we 
r e v i e w the c i r c u i t c o u r t ' s a p p l i c a t i o n of the law t o the f a c t s 
i n t h i s case de novo, see Worthy, 91 So. 3d a t 765, and t h a t 
f a c t was s q u a r e l y p r e s e n t e d t o the c i r c u i t c o u r t , the argument 
i s p r o p e r l y b e f o r e t h i s C ourt f o r r e v i e w . 

P o l l a r d , i n h i s b r i e f on a p p l i c a t i o n f o r r e h e a r i n g , 
contends t h a t our h o l d i n g - - t h a t the S t a t e ' s argument on ap p e a l 
i s p r o p e r l y b e f o r e t h i s C ourt f o r r e v i e w - - " ' c o n f u s e s the 
concepts of w a i v e r and de novo r e v i e w . ' " ( P o l l a r d ' s b r i e f on 
a p p l i c a t i o n f o r r e h e a r i n g , p. 5 ( q u o t i n g S t a t e v. P o l l a r d , 
[Ms. CR-10-1560, Dec. 14, 2012] So. 3d , ( A l a . Crim 
App. 2012) (Windom, P.J., d i s s e n t i n g ) . ) The Alabama Supreme 
Court has noted t h a t 

" ' [ a ] l t h o u g h on a p p e a l from an i n t e r m e d i a t e c o u r t 
the h i g h e r c o u r t may be l i m i t e d t o the q u e s t i o n s of  
law r a i s e d or argued a t the t r i a l , i t i s not l i m i t e d 
t o the arguments t h e r e p r e s e n t e d . ' 5 C.J.S. App e a l  
and E r r o r § 978 (2007) (emphasis added). In o t h e r 
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t h a t the c i r c u i t c o u r t " e r r e d when i t h e l d t h a t ... the 

computer g e n e r a t e d e - m a i l a l e r t was analogous t o an anonymous 

t i p " ( S t a t e ' s b r i e f , pp. 8, 12.) 

The f o l l o w i n g i s w e l l s e t t l e d : 

"'"Under T e r r y v. Ohio, 392 U.S. 1, 88 S. Ct. 
1868, 20 L. Ed. 2d 889 (1968), law enforcement 
o f f i c e r s may conduct i n v e s t i g a t o r y s t o p s of persons 
or v e h i c l e s i f they have a 'reasonable s u s p i c i o n 
t h a t c r i m i n a l a c t i v i t y has o c c u r r e d , i s o c c u r r i n g , 
or i s about t o o c c u r . See g e n e r a l l y C a f f i e v. S t a t e , 
516 So. 2d 822, 825-26 ( A l a . Crim. App. 1986), 
[ a f f i r m e d ] , 516 So. 2d 831 ( A l a . 1987).' Lamar v.  
S t a t e , 578 So. 2d 1382, 1385 ( A l a . Crim. App.), 
c e r t . d e n i e d , 596 So. 2d 659 ( A l a . 1991) . 
'Reasonable s u s p i c i o n i s a l e s s demanding s t a n d a r d 
than p r o b a b l e cause,' Alabama v. White, 496 U.S. 
325, 330, 110 S. Ct. 2412, 2416, 110 L. Ed. 2d 301 

words, '[n]ew arguments or a u t h o r i t i e s may be 
p r e s e n t e d on a p p e a l , a l t h o u g h no new q u e s t i o n s can 
be r a i s e d . ' 4 C.J.S. Appeal and E r r o r § 297 
(emphasis added)." 

Ex p a r t e J e n k i n s , 26 So. 3d 464, 473 n. 7 ( A l a . 2009) . Thus, 
under J e n k i n s , a p a r t y waives on a p p e a l q u e s t i o n s of law not 
f i r s t r a i s e d i n c i r c u i t c o u r t . 

As s t a t e d above, the o n l y q u e s t i o n of law b e f o r e the 
c i r c u i t c o u r t was whether the "evidence and statements are due 
t o be s u p p r e s s e d i n t h a t [the] s e a r c h l e a d i n g t o the d i s c o v e r y 
of [the] e v i d e n c e and statements [was] conducted w i t h o u t a 
s e a r c h w a r r a n t . " (C. 24.) The S t a t e on a p p e a l i s merely 
a s s e r t i n g an argument--based on u n d i s p u t e d e v i d e n c e p r e s e n t e d 
t o the c i r c u i t c o u r t - - a s t o why the c i r c u i t c o u r t e r r e d i n 
r u l i n g on the q u e s t i o n of law t h a t P o l l a r d r a i s e d i n h i s 
motion t o s u p p r e s s . 
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(1990), r e q u i r i n g o n l y t h a t the d e t a i n i n g o f f i c e r s 
'have a p a r t i c u l a r i z e d and o b j e c t i v e b a s i s f o r 
s u s p e c t i n g the person d e t a i n e d of c r i m i n a l 
a c t i v i t y , ' Webb v. S t a t e , 500 So. 2d 1280, 1281 
( A l a . Crim. App.), c e r t . d e n i e d , 500 So. 2d 1282 
( A l a . 1986)."'" 

H i n k l e v. S t a t e , 86 So. 3d 441, 451 ( A l a . Crim. App. 2011) 

( q u o t i n g S t a t e v. D a v i s , 7 So. 3d 468, 470 ( A l a . Crim. App. 

2008)). 

Here, as d i s c u s s e d above, the c i r c u i t c o u r t c o n c l u d e d 

t h a t the e - m a i l g e n e r a t e d by the N a t i o n a l P r e c u r s o r Law 

Enforcement Exchange Program and sent t o C a r g i l l was analogous 

t o an anonymous t i p t h a t d i d not p r o v i d e a s u f f i c i e n t b a s i s t o 

conduct an i n v e s t i g a t o r y s t o p on the v e h i c l e i n which P o l l a r d 

was r i d i n g . To s u p p o r t i t s c o n c l u s i o n , the c i r c u i t c o u r t 

r e l i e d s o l e l y on the Alabama Supreme C o u r t ' s d e c i s i o n i n Ex  

p a r t e Aaron, 913 So. 2d 1110 ( A l a . 2005) . The c i r c u i t c o u r t ' s 

r e l i a n c e on Aaron, however, i s m i s p l a c e d because Aaron i s 

d i s t i n g u i s h a b l e from t h i s case. 

In Aaron, the f o l l o w i n g o c c u r r e d : 

"Aaron was one of two passengers i n an automobile 
b e i n g d r i v e n by [ B r i a n ] Shaver. An anonymous t i p , 
p u r p o r t i n g t o be from an employee of a Wal-Mart 
d i s c o u n t department s t o r e where Aaron, Shaver, and 
Joyce L a w l e r Shaver, Shaver's w i f e , had p u r c h a sed 
s e v e r a l packages of o v e r - t h e - c o u n t e r c o l d m e d i c a t i o n 
c o n t a i n i n g pseudoephedrine, l e d t o a w a r r a n t l e s s 
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stop of Shaver's v e h i c l e A f t e r the v e h i c l e was 
stopped, a deputy s h e r i f f saw the packages of the 
c o l d m e d i c a t i o n i n ' p l a i n view' i n the v e h i c l e . 
S u b s e q u e n t l y , Aaron, Shaver, and Joyce Shaver were 
a r r e s t e d . " 

913 So. 2d a t 1110-11. The Alabama Supreme Court then h e l d 

t h a t 

"'a t i p from an anonymous i n f o r m a n t c o u l d p r o v i d e 
r e a s o n a b l e s u s p i c i o n f o r an i n v e s t i g a t o r y s t o p under 
T e r r y v. Ohio, 392 U.S. 1, 88 S. Ct. 1868, 20 L. Ed. 
2d 889 (1968), i f the t i p was s u f f i c i e n t l y 
c o r r o b o r a t e d through independent p o l i c e work.' S t a t e  
v. White, 854 So. 2d 636, 639 ( A l a . Crim. App. 2003) 
( c i t i n g Alabama v. White, 496 U.S. 325, 110 S. Ct. 
2412, 110 L. Ed. 2d 301 (1990)). From the t e s t i m o n y 
at the h e a r i n g , i t appears t h a t 'Shaver's v e h i c l e 
was stopped as the r e s u l t of the t e l e p h o n e c a l l t o 
the p o l i c e from the Wal-Mart [ d i s c o u n t department] 
s t o r e w i t h o u t any i n t e r v e n i n g p o l i c e i n v e s t i g a t i o n ; 
t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t the p o l i c e 
d i d a n y t h i n g t o c o r r o b o r a t e the i n f o r m a t i o n g i v e n i n 
the t e l e p h o n e c a l l from Wal-Mart b e f o r e s t o p p i n g 
Shaver's v e h i c l e . ' Ex p a r t e Shaver, 894 So. 2d a t 
787. 

"In Ex p a r t e Shaver, a m a j o r i t y of t h i s C ourt 
h e l d : 

"'[T]he s c a n t e v i d e n c e p r o v i d e d by [the 
deputy s h e r i f f ] c o n c e r n i n g the n a t u r e of 
the Wal-Mart t e l e p h o n e c a l l p r o v i d e s 
i n s u f f i c i e n t i n d i c i a of r e l i a b i l i t y t o 
e s t a b l i s h the r e q u i s i t e " r e a s o n a b l e 
s u s p i c i o n " r e q u i r e d under T e r r y [v. Ohio, 
392 U.S. 1 (1968)] f o r an i n v e s t i g a t i v e 
s t o p . As e x p l a i n e d , no e v i d e n c e was 
p r e s e n t e d t o i n d i c a t e t h a t any p o l i c e work 
p r e c e d i n g the s t o p i n any way c o r r o b o r a t e d 
the t e l e p h o n e t i p so as t o c u m u l a t i v e l y 
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p r o v i d e " r e a s o n a b l e s u s p i c i o n , " as 
d i s c u s s e d i n S t a t e v. White [, 854 So. 2d 
636 ( A l a . Crim. App. 2 0 0 3 ) ] . In the absence 
of the c o n s t i t u t i o n a l l y r e q u i r e d r e a s o n a b l e 
s u s p i c i o n t o s u p p o r t the i n i t i a l s t o p , none 
of the e v i d e n c e g a i n e d as a r e s u l t of t h a t 
s t o p or the e n s u i n g d e t e n t i o n i s p r o p e r l y 
a d m i s s i b l e . A c c o r d i n g l y , the t r i a l c o u r t 
e r r e d when i t d e n i e d Shaver's motion t o 
suppress the e v i d e n c e , and the Court of 
C r i m i n a l Appeals e r r e d i n a f f i r m i n g the 
t r i a l c o u r t ' s judgment.' 

"894 So. 2d a t 792. 

"By v i r t u e of the f a c t t h a t Aaron was a 
passenger i n Shaver's v e h i c l e , the same evi d e n c e 
t h a t f a i l e d t o p r o v i d e s u f f i c i e n t i n d i c i a of 
r e l i a b i l i t y r e q u i r e d t o e s t a b l i s h r e a s o n a b l e 
s u s p i c i o n f o r an i n v e s t i g a t o r y s t o p i n Ex p a r t e  
Shaver a l s o p r o v i d e s i n s u f f i c i e n t i n d i c i a of 
r e l i a b i l i t y r e q u i r e d t o e s t a b l i s h r e a s o n a b l e 
s u s p i c i o n w i t h r e s p e c t t o Aaron. A c c o r d i n g l y , 
Aaron's motions t o suppress the e v i d e n c e of the 
p i l l s c o n t a i n i n g pseudoephedrine and the subsequent 
statement she made t o p o l i c e a f t e r the i n v e s t i g a t o r y 
s t o p s h o u l d have been g r a n t e d . " 

Ex p a r t e Aaron, 913 So. 2d a t 1111-12. 

Thus, i n Aaron, the s o l e b a s i s f o r the i n v e s t i g a t o r y s t o p 

was an anonymous t i p . Here, u n l i k e i n Aaron, the e - m a i l 

C a r g i l l r e c e i v e d i n f o r m i n g him t h a t P o l l a r d had purchased 

pseudoephedrine from a Wal-Mart d i s c o u n t s t o r e , which he, i n 

t u r n , r e l a y e d t o Rogers, was not the s o l e b a s i s f o r c o n d u c t i n g 
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the s t o p of the v e h i c l e i n which P o l l a r d was r i d i n g . 4 As 

d i s c u s s e d above, the S t a t e p r e s e n t e d t e s t i m o n y a t the 

s u p p r e s s i o n h e a r i n g t h a t e s t a b l i s h e d the f o l l o w i n g : When 

Rogers p u l l e d up next t o the v e h i c l e he b e l i e v e d t o be 

o c c u p i e d by P o l l a r d , he saw P o l l a r d i n the f r o n t passenger 

s e a t . Rogers then " f e l l back i n b e h i n d " the v e h i c l e , ran the 

v e h i c l e ' s l i c e n s e t a g number, and determined t h a t i t was 

r e g i s t e r e d t o "Steve Madden." Rogers "was i n f o r m e d t h a t 

[Madden] had an o u t s t a n d i n g w a r r a n t " f o r t h e f t of p r o p e r t y . 

A f t e r Rogers l e a r n e d t h a t Madden had an o u t s t a n d i n g w a r r a n t , 

Rogers a c t i v a t e d h i s emergency equipment and i n i t i a t e d a 

t r a f f i c s t o p on the v e h i c l e . A c c o r d i n g t o Rogers, he 

conducted the t r a f f i c s t o p based on the o u t s t a n d i n g w a r r a n t 

f o r Madden and based on the i n f o r m a t i o n he had t h a t P o l l a r d 

had p u r c h a s e d pseudoephedrine. Thus, the S t a t e ' s e v i d e n c e a t 

the s u p p r e s s i o n h e a r i n g e s t a b l i s h e d a second, independent 

reason f o r c o n d u c t i n g the i n v e s t i g a t o r y s t o p on the v e h i c l e i n 

which P o l l a r d was r i d i n g . 

4We need not d e c i d e whether the c i r c u i t c o u r t c o r r e c t l y 
h e l d t h a t the e - m a i l a t i s s u e here i s analogous t o an 
anonymous t i p . Even i f t h a t analogy i s c o r r e c t , Aaron i s 
d i s t i n g u i s h a b l e from the f a c t s of t h i s case. 
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A l t h o u g h P o l l a r d contends, i n h i s b r i e f on a p p e a l , t h a t 

"the r e c o r d i s c o m p l e t e l y d e v o i d of any ev i d e n c e t h a t Rogers 

knew t h a t Madden was d r i v i n g the v e h i c l e " ( P o l l a r d ' s b r i e f , 

pp. 17-18), Rogers t e s t i f i e d t h a t he r e c e i v e d i n f o r m a t i o n t h a t 

the r e g i s t e r e d owner of the v e h i c l e , Madden, had an 

o u t s t a n d i n g w a r r a n t f o r t h e f t of p r o p e r t y . Thus, Rogers had 

s u f f i c i e n t j u s t i f i c a t i o n t o conduct a sto p on the v e h i c l e t o 

determine whether Madden was, i n f a c t , i n the v e h i c l e . See § 

15-10-3(a), A l a . Code 1975 ( p r o v i d i n g t h a t , when a law-

enforcement o f f i c e r "has a c t u a l knowledge t h a t a w a r r a n t f o r 

[a] person's a r r e s t f o r the commission of a f e l o n y or 

misdemeanor has been i s s u e d " he may " a r r e s t [ t h a t ] person 

w i t h o u t a w a r r a n t , on any day and a t any t i m e " ) . 5 

A c c o r d i n g l y , the c i r c u i t c o u r t ' s o r d e r g r a n t i n g P o l l a r d ' s 

motion t o suppress i s r e v e r s e d , and t h i s case i s remanded t o 

5 A l t h o u g h P o l l a r d argues t h a t "the S t a t e o f f e r e d no 
evi d e n c e t h a t the a l l e g e d w a r r a n t f o r Madden was ' i s s u e d i n 
accordance w i t h t h i s c h a p t e r ' " ( P o l l a r d ' s b r i e f , p. 18 ( c i t i n g 
§ 15-10-3(a), A l a . Code 1975)), P o l l a r d d i d not d i s p u t e the 
evi d e n c e a t the s u p p r e s s i o n h e a r i n g t h a t a t the time of the 
stop Madden had an o u t s t a n d i n g w a r r a n t f o r t h e f t of p r o p e r t y . 
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the c i r c u i t c o u r t f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 6 

APPLICATION FOR REHEARING OVERRULED; OPINION OF DECEMBER 

14, 2012, WITHDRAWN; OPINION SUBSTITUTED; REVERSED AND 

REMANDED. 

Welch, K e l l u m , and Burke, J J . , concur. Windom, P.J., 

d i s s e n t s w i t h o p i n i o n . 

6 A l t h o u g h we h o l d t h a t t h e r e was a s u f f i c i e n t b a s i s on 
which t o conduct an i n v e s t i g a t o r y s t o p , we expre s s no o p i n i o n 
r e g a r d i n g the s e a r c h subsequent t o the s t o p . The c i r c u i t c o u r t 
a d d r e s s e d o n l y the i n v e s t i g a t o r y s t o p and supp r e s s e d the 
S t a t e ' s e v i d e n c e on t h a t b a s i s . T h i s C o u r t , l i k e w i s e , 
addresses o n l y whether t h e r e e x i s t e d a l a w f u l b a s i s on which 
t o conduct an i n v e s t i g a t o r y s t o p . 
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WINDOM, P r e s i d i n g Judge, d i s s e n t i n g . 

The S t a t e d i d not argue i n the c i r c u i t c o u r t t h a t the 

v e h i c l e i n which George W i l l i e P o l l a r d was t r a v e l i n g was 

p r o p e r l y stopped because the d r i v e r of the v e h i c l e had an 

o u t s t a n d i n g w a r r a n t f o r h i s a r r e s t . I n s t e a d , the S t a t e argued 

o n l y t h a t a computer message from "Meth A l e r t " p r o v i d e d 

r e a s o n a b l e s u s p i c i o n t o s t o p P o l l a r d . 7 T h e r e f o r e , I do not 

b e l i e v e t h a t the i s s u e upon which the m a j o r i t y r e v e r s e s the 

c i r c u i t c o u r t ' s judgment was p r e s e r v e d f o r t h i s C o u r t ' s 

r e v i e w . A c c o r d i n g l y , I r e s p e c t f u l l y d i s s e n t . 

T h i s Court has r e p e a t e d l y h e l d t h a t "'[a]rguments not 

s p e c i f i c a l l y r a i s e d b e f o r e the t r i a l c o u r t are waived and are 

not p r e s e r v e d on a p p e a l . ' " Lang v. S t a t e , 766 So. 2d 208, 211 

( A l a . Crim. App. 1999) ( c i t i n g Goodson v. S t a t e , 540 So. 2d 

7 I do not b e l i e v e t h a t the c i r c u i t c o u r t e r r o n e o u s l y 
d e t ermined t h a t the "Meth A l e r t " f a i l e d t o p r o v i d e r e a s o n a b l e 
s u s p i c i o n t o s t o p P o l l a r d . The "Automated N o t i f i c a t i o n 
R e p o r t " s t a t e d t h a t " [ a ] l l r e p o r t e d h i t s s h o u l d always be 
c o n f i r m e d w i t h the r e p o r t i n g Pharmacy." (C. 29.) Here, 
" ' t h e r e i s no i n d i c a t i o n i n the r e c o r d t h a t the p o l i c e d i d 
a n y t h i n g t o c o r r o b o r a t e the i n f o r m a t i o n g i v e n [ i n the a l e r t ] 
... b e f o r e s t o p p i n g [ P o l l a r d ] . ' " Ex p a r t e Aaron, 913 So. 2d 
1110, 1111 ( A l a . 2005) ( q u o t i n g Ex p a r t e Shaver, 894 So. 2d 
781, 787 ( A l a . 2004)). T h e r e f o r e , the c i r c u i t c o u r t d i d not 
e r r i n h o l d i n g t h a t the a l e r t was i n s u f f i c i e n t t o e s t a b l i s h a 
r e a s o n a b l e s u s p i c i o n t h a t c r i m i n a l a c t i v i t y was a f o o t . 
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789, 791 ( A l a . Crim. App. 1988)). Thus, " [ i ] t i s w e l l s e t t l e d 

t h a t t h i s C ourt w i l l not r e v e r s e a t r i a l c o u r t ' s judgment 

based on arguments not p r e s e n t e d t o i t . " F l u k e r v. W o l f f , 46 

So. 3d 942, 951 ( A l a . 2010) ( c i t i n g L l o y d Noland Hosp. v.  

Durham, 906 So. 2d 157 ( A l a . 2 0 0 5 ) ) . In f a c t , " [ t ] h i s Court 

cannot c o n s i d e r arguments r a i s e d f o r the f i r s t time on a p p e a l ; 

r a t h e r , our r e v i e w i s r e s t r i c t e d t o the e v i d e n c e and arguments 

c o n s i d e r e d by the t r i a l c o u r t . " Andrews v. M e r r i t t O i l Co., 

612 So. 2d 409, 410 ( A l a . 1992). 

Here, the S t a t e d i d not argue i n the c i r c u i t c o u r t t h a t 

the v e h i c l e i n which P o l l a r d was t r a v e l i n g was p r o p e r l y 

stopped because the d r i v e r of the v e h i c l e had an o u t s t a n d i n g 

w a r r a n t f o r h i s a r r e s t ; t h e r e f o r e , the S t a t e waived t h a t 

argument. A c c o r d i n g l y , the i s s u e upon which the m a j o r i t y 

r e v e r s e s the c i r c u i t c o u r t ' s judgment i s not p r o p e r l y b e f o r e 

t h i s Court and s h o u l d not be c o n s i d e r e d . The m a j o r i t y , 

however, s t a t e s t h a t "[b]ecause ... we r e v i e w the c i r c u i t 

c o u r t ' s a p p l i c a t i o n of the law t o the f a c t s i n t h i s case de 

novo, see Worthy [v. S t a t e ] , 91 So. 3d [762,] 765 [ ( A l a . Crim. 

App. 2 0 1 1 ) ] , and t h a t f a c t was s q u a r e l y p r e s e n t e d t o the 

c i r c u i t c o u r t , the argument i s p r o p e r l y b e f o r e t h i s Court f o r 
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r e v i e w . " So. 3d a t n.3. A l t h o u g h the f a c t r e l i e d 

upon by the m a j o r i t y i s c o n t a i n e d i n the r e c o r d , the S t a t e d i d 

not r e l y on t h a t f a c t and d i d not r a i s e any argument r e l a t i n g 

t o t h a t f a c t i n the c i r c u i t c o u r t . 

F u r t h e r , t o the e x t e n t the m a j o r i t y h o l d s t h a t de novo 

r e v i e w excuses the S t a t e ' s w a i v e r of the argument i t p r e s e n t s 

on a p p e a l , I b e l i e v e t h a t the m a j o r i t y "confuses the concepts 

of w a i v e r and de novo r e v i e w . " M a t t e r of Kroner, 953 F. 2d 

317, 319 (7th C i r . 1992). As the U n i t e d S t a t e s Court of 

Appeals f o r the Seventh C i r c u i t a p t l y e x p l a i n e d : 

"The w a i v e r d o c t r i n e merely determines which 
arguments are p r o p e r l y p r e s e r v e d f o r c o n s i d e r a t i o n 
on appe a l w h i l e the de novo s t a n d a r d of r e v i e w 
r e f e r s t o the a p p e l l a t e c o u r t ' s f r e s h l o o k a t the 
way the t r i a l c o u r t a p p l i e d the law t o the f a c t s of 
the case. The law i s c l e a r , an i s s u e not p r e s e r v e d 
f o r a p p e a l i s s i m p l y not r e v i e w a b l e r e g a r d l e s s of 
the s t a n d a r d of r e v i e w . " 

K r o n e r, 953 F.2d a t 319. S t a t e d d i f f e r e n t l y , " [ t ] h e f a c t t h a t 

[a cause] i s s u b j e c t t o de novo r e v i e w does not mean t h a t the 

r u l e [of p r e s e r v a t i o n ] a p p l i e s w i t h any l e s s f o r c e than i t 

does i n o t h e r c a s e s . " In re M a r r i a g e of Westendorf, 165 Or. 

App. 175, 178, 996 P. 2d 523, 525 (2000). See a l s o F i s c h e r v. 

F i s c h e r , 348 S.W.3d 582, 590 (Ky. 2011) ( h o l d i n g t h a t de novo 

r e v i e w does not excuse a p a r t y ' s f a i l u r e t o p r e s e r v e the 
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argument r a i s e d on a p p e a l ) ; S t a t e v. G a r r e t t , (No. 2000CA115, 

June 1, 2001) (Ohio App. 2001) (not s e l e c t e d f o r p u b l i c a t i o n 

i n the N o r t h E a s t e r n R e p o r t e r ) ( " A p p e l l a t e c o u r t s r e v i e w the 

i s s u e de novo, but any e r r o r t h a t the t r i a l c o u r t committed 

when i t r u l e d on t h a t q u e s t i o n must be p r e s e r v e d f o r a p p e l l a t e 

r e v i e w . " ) . C onsequently, r e g a r d l e s s of whether a p p e l l a t e 

r e v i e w i s f o r an abuse of d i s c r e t i o n or de novo, a p a r t y 

s e e k i n g t o have a c i r c u i t c o u r t ' s d e c i s i o n o v e r t u r n e d must 

have p r o p e r l y p r e s e r v e d the argument upon which i t seeks 

r e l i e f on a p p e a l . 

Here, the S t a t e d i d not argue t h a t the s t o p r e s u l t i n g i n 

P o l l a r d ' s a r r e s t was p r o p e r based on an o u t s t a n d i n g w a r rant 

f o r the d r i v e r ; t h e r e f o r e , t h i s argument was waived and i s not 

p r o p e r l y b e f o r e t h i s C ourt f o r r e v i e w . I do not b e l i e v e t h a t 

t h i s Court s h o u l d r e v e r s e the c i r c u i t c o u r t ' s judgment based 

on an argument t h a t was waived. Consequently, I r e s p e c t f u l l y 

d i s s e n t . 
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