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y e a r s ' i m p r i s o n m e n t . 1 O l i v e r d i d n o t p u r s u e a d i r e c t a p p e a l . 

T h i s p e t i t i o n , O l i v e r ' s f i r s t , was t i m e l y f i l e d on May 10, 

2011. 

O l i v e r ' s p e t i t i o n , t h o u g h n o t a r t f u l l y d r a f t e d , p r e s e n t s 

t h e f o l l o w i n g c l a i m s : 

1. T h a t O l i v e r ' s p l e a o f g u i l t y t h a t was u n l a w f u l l y 

i n d u c e d o r n o t made v o l u n t a r i l y w i t h an u n d e r s t a n d i n g o f t h e 

n a t u r e o f t h e c h a r g e and t h e c o n s e q u e n c e s o f t h e p l e a b e c a u s e , 

t h e s e n t e n c e i m p o s e d 2 0 - y e a r s ' i m p r i s o n m e n t -- d i d n o t c o m p l y 

w i t h t h e p l e a agreement made w i t h t h e d i s t r i c t a t t o r n e y t h a t 

O l i v e r w o u l d r e c e i v e a s p l i t s e n t e n c e and s e r v e o n l y 3 y e a r s 

i n p r i s o n . O l i v e r a s s e r t e d t h a t s p l i t t i n g t h e 2 0 - y e a r 

s e n t e n c e was n o t m e n t i o n e d t o Judge R e e s e , t h e j u d g e who 

p r e s i d e d o v e r O l i v e r ' s g u i l t y p l e a and s e n t e n c i n g . 

A d d i t i o n a l l y , O l i v e r c l a i m s t h a t c o u n s e l B r e t t H a r r i s o n was 

i n e f f e c t i v e b e c a u s e he n e g l e c t e d t o a d v i s e Judge Reese a b o u t 

t h e g u i l t y - p l e a a g r e e m e n t . O l i v e r a l s o c l a i m s t h a t c o u n s e l ' s 

d e c e p t i o n a b o u t t h e O l i v e r ' s t r u e s e n t e n c e m i s l e d O l i v e r i n t o 

e n t e r i n g a g u i l t y p l e a . 

1 O l i v e r a p p e a r s t o a l s o c h a l l e n g e what he b e l i e v e s t o be 
a c o n v i c t i o n f o r f i r s t - d e g r e e b u r g l a r y . However, t h i s c h a r g e 
was n o l l e p r o s s e d . 
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2. T h a t h i s c o n v i c t i o n was o b t a i n e d as a r e s u l t o f t h e 

u n c o n s t i t u t i o n a l f a i l u r e o f t h e p r o s e c u t i o n t o d i s c l o s e 

f a v o r a b l e e v i d e n c e t o O l i v e r . O l i v e r a l s o a r g u e s t h a t h i s  

c o u n s e l w i t h h e l d n e w l y d i s c o v e r e d f a c t s f r o m him u n t i l a f t e r 

h i s s e n t e n c i n g . A t t h a t t i m e , a c c o r d i n g t o O l i v e r , h i s 

c o u n s e l , B r e t t H a r r i s o n , t o l d h i m t h a t U r s u l a F i e l d s had 

s t a t e d a t a p r e t r i a l c o n f e r e n c e t h a t she s t a r t e d t h e 

a l t e r c a t i o n a l o n g w i t h s e v e r a l o t h e r s and t h a t she a s s a u l t e d 

O l i v e r w i t h a s t i c k f i r s t and t h a t h e r b o y f r i e n d p u l l e d a 

p i s t o l on O l i v e r and f i r e d s e v e r a l s h o t s i n O l i v e r ' s d i r e c t i o n 

b e f o r e O l i v e r c o m m i t t e d an a s s a u l t . O l i v e r a s s e r t e d t h a t t h i s 

i n f o r m a t i o n was f a v o r a b l e t o him and had he been g i v e n t h i s 

i n f o r m a t i o n b e f o r e h i s s e n t e n c i n g he w o u l d have f i l e d a m o t i o n 

t o w i t h d r a w h i s g u i l t y p l e a . O l i v e r a s s e r t e d t h a t t h i s 

i n f o r m a t i o n was m a t e r i a l and t h a t i t w o u l d have r e s u l t e d i n a 

n o t - g u i l t y v e r d i c t . 

3. T h a t h i s c o u n s e l was i n e f f e c t i v e . O l i v e r s t a t e d t h a t 

he f i r e d h i s f i r s t c o u n s e l , T r i n a S. W i l l i a m s b u t t h a t she 

c o n t i n u e d t o c o n s p i r e w i t h h i s new c o u n s e l , B r e t t H a r r i s o n , t o 

c o n v i n c e O l i v e r t o p l e a d g u i l t y t o a 2 0 - y e a r m a n d a t o r y 

s e n t e n c e . O l i v e r a l s o s t a t e d t h a t c o u n s e l ' s a c t i o n s d e p r i v e d 

3 



CR-10-1605 

him o f a s p e e d y t r i a l . O l i v e r a s s e r t e d t h a t H a r r i s o n was a l s o 

i n e f f e c t i v e b e c a u s e he f a i l e d t o e n f o r c e t h e g u i l t y - p l e a 

a g reement w i t h t h e d i s t r i c t a t t o r n e y a t s e n t e n c i n g on November 

18, 2010. 

4. T h a t he was d e n i e d t h e r i g h t t o a p p e a l h i s c o n v i c t i o n . 

O l i v e r c l a i m e d t h a t h i s f a i l u r e t o a p p e a l was n o t h i s f a u l t 

b e c a u s e , a f t e r O l i v e r r e c e i v e d t h e i n f o r m a t i o n s e t f o r t h 

a b o ve, H a r r i s o n t o l d O l i v e r t h a t he w o u l d come t o t h e j a i l t o 

t a l k a b o u t an a p p e a l o r a b o u t t h e p o s s i b i l i t y o f g e t t i n g 

O l i v e r ' s s e n t e n c e r e d u c e d . O l i v e r a s s e r t e d t h a t H a r r i s o n 

n e v e r came t o t h e j a i l . O l i v e r c l a i m e d t h a t he m a i l e d a 

l e t t e r t o H a r r i s o n on November 22, 2010, c o n c e r n i n g c o u r t 

i s s u e s s u c h as an a p p e a l and a p o s s i b l e s e n t e n c e r e d u c t i o n , 

b u t H a r r i s o n d i d n o t r e s p o n d t o t h i s l e t t e r . 

The S t a t e f i l e d a r e s p o n s e t o O l i v e r ' s R u l e 32 p e t i t i o n , 

a s s e r t i n g t h e f o l l o w i n g : 2 

1. The c l a i m s i n t h e p e t i t i o n do n o t co m p l y w i t h t h e 

p l e a d i n g r e q u i r e m e n t s f o u n d i n R u l e s 32.3 and 3 2 . 6 ( b ) . 

2To t h e e x t e n t t h a t t h e S t a t e ' s m o t i o n t o d i s m i s s t h e 
p e t i t i o n i n d i c a t e s t h a t O l i v e r b o r e t h e b u r d e n o f " p r o v i n g " 
h i s c l a i m s , we n o t e t h a t a p e t i t i o n e r has no b u r d e n o f p r o o f 
a t t h e p l e a d i n g s t a g e . See F o r d v. S t a t e , 831 So. 2d 641 
( A l a . C r i m . App. 2 0 0 1 ) . 
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2. O l i v e r ' s i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s a r e 

n o t p l e a d e d w i t h s u f f i c i e n t s p e c i f i c i t y t o show t h a t c o u n s e l ' s 

p e r f o r m a n c e was d e f i c i e n t and t h a t O l i v e r s u f f e r e d p r e j u d i c e 

as a r e s u l t o f c o u n s e l ' s a l l e g e d d e f i c i e n t p e r f o r m a n c e -- t h e 

two r e q u i r e m e n t s s e t f o r t h i n S t r i c k l a n d v. W a s h i n g t o n , 466 

U.S. 668 ( 1 9 8 4 ) , n e c e s s a r y t o e s t a b l i s h i n e f f e c t i v e a s s i s t a n c e 

o f c o u n s e l . T h us, t h e S t a t e a s s e r t e d t h a t t h e i n e f f e c t i v e -

a s s i s t a n c e - o f - c o u n s e l c l a i m s a l s o f a i l t o c o m p l y w i t h R u l e s 

32.3 and 3 2 . 6 ( b ) . 

3. The b u r g l a r y c h a r g e was n o l l e p r o s s e d (see f o o t n o t e 

1 ) . T h e r e f o r e , a l l c l a i m s r e g a r d i n g t h i s a l l e g e d c o n v i c t i o n 

i s moot. 

4. The S t a t e r e s p o n d e d t o O l i v e r ' s c l a i m t h a t h i s g u i l t y 

p l e a was i n d u c e d by a p l e a agreement t h a t was n o t h o n o r e d by 

a s s e r t i n g t h a t , p r i o r t o s e n t e n c i n g , O l i v e r ' s a t t o r n e y 

e x p l a i n e d t h e c o n s e q u e n c e s o f p l e a d i n g g u i l t y and J u d g e Reese 

c o n f i r m e d t h a t O l i v e r u n d e r s t o o d h i s r i g h t s . M o r e o v e r , t h e 

S t a t e a s s e r t e d t h a t O l i v e r p l e a d e d no example o f how he was 

m i s l e a d o r d e c e i v e d i n t o e n t e r i n g t h e p l e a . T h us, a c c o r d i n g 

t o t h e S t a t e , t h i s c l a i m i s a b a r e a s s e r t i o n and s h o u l d be 

d i s m i s s e d f o r f a i l u r e t o c o m p l y w i t h R u l e 3 2 . 6 ( b ) . 
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5. The S t a t e r e s p o n d e d t o O l i v e r ' s c l a i m t h a t h i s 

c o n v i c t i o n was o b t a i n e d by t h e u n c o n s t i t u t i o n a l f a i l u r e o f t h e 

p r o s e c u t i o n t o d i s c l o s e n e w l y d i s c o v e r e d f a v o r a b l e e v i d e n c e by 

a s s e r t i n g t h a t t h e S t a t e has an o p e n - f i l e p o l i c y and, t h u s , 

t h a t a l l d i s c o v e r y was p r o v i d e d t o O l i v e r . M o r e o v e r , t h e 

S t a t e a s s e r t e d t h a t O l i v e r a c t u a l l y p l e a d e d o n l y t h a t a 

d e f e n s e w i t n e s s had a d i f f e r e n t a c c o u n t o f t h e i n c i d e n t t h a n 

a S t a t e w i t n e s s . The S t a t e f u r t h e r a s s e r t e d t h a t t h i s c l a i m 

s h o u l d have been r a i s e d a t t r i a l and t h a t , t h e r e f o r e , i t i s 

p r o c e d u r a l l y b a r r e d p u r s u a n t t o R u l e 32.3. 

6. The S t a t e r e s p o n d e d t o O l i v e r ' s c l a i m t h a t he r e c e i v e d 

i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l b e c a u s e h i s c o u n s e l 

c o n s p i r e d t o c o n v i n c e h i m t o p l e a d g u i l t y t o a 2 0 - y e a r 

s e n t e n c e by a s s e r t i n g t h a t t h e 2 0 - y e a r s e n t e n c e was w i t h i n t h e 

s t a t u t e and w i t h i n t h e s e n t e n c i n g g u i d e l i n e s . As t o O l i v e r ' s 

c l a i m t h a t h i s c o u n s e l d e n i e d him a f a i r and s p e e d y t r i a l , t h e 

S t a t e a s s e r t e d t h a t O l i v e r d i d n o t p l e a d any s p e c i f i c s t o 

s u p p o r t t h i s c l a i m . As t o O l i v e r ' s c l a i m t h a t h i s c o u n s e l 

f a i l e d t o e n f o r c e t h e p l e a agreement d u r i n g s e n t e n c i n g , t h e 

S t a t e a s s e r t e d t h a t O l i v e r d i d n o t p r o v e 3 t h a t an agreement 

3 S e e f o o t n o t e 2. 
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e x i s t e d and he d i d n o t a s s e r t t h i s c l a i m i n a t i m e l y manner. 

The S t a t e a s s e r t e d t h a t O l i v e r ' s d i s s a t i s f a c t i o n w i t h h i s 

s e n t e n c e does n o t i m p a c t t h e v o l u n t a r i n e s s o f t h e p l e a . The 

S t a t e f u r t h e r a s s e r t e d t h a t O l i v e r ' s c l a i m s o f i n e f f e c t i v e 

a s s i s t a n c e o f c o u n s e l a r e b a r e a l l e g a t i o n s u n s u p p o r t e d by 

p l e a d e d f a c t s and, as s u c h , do n o t e n t i t l e h i m t o r e l i e f . 

R u l e s 32.3 and 3 2 . 6 ( b ) . 

7. As t o O l i v e r ' s c l a i m t h a t t h e f a i l u r e t o a p p e a l h i s 

c o n v i c t i o n was t h r o u g h no f a u l t o f h i s own, b u t was h i s 

c o u n s e l ' s f a u l t , t h e S t a t e a s s e r t e d t h a t O l i v e r c l a i m e d o n l y 

t h a t h i s c o u n s e l d i d n o t v i s i t h im i n j a i l o r r e s p o n d t o h i s 

l e t t e r c o n c e r n i n g f i l i n g an a p p e a l . A c c o r d i n g t o t h e S t a t e , 

b e c a u s e O l i v e r d i d n o t s t a t e t h a t he " f o l l o w e d u p " w i t h h i s 

a t t o r n e y t o c o n f i r m t h a t t h e l e t t e r was r e c e i v e d o r t o 

r e s c h e d u l e a j a i l v i s i t , t h i s c l a i m s h o u l d be d i s m i s s e d 

p u r s u a n t t o R u l e 3 2 . 6 ( b ) . (C. 43.) 

On J u n e 11, 2011, t h e c i r c u i t c o u r t e n t e r e d a w r i t t e n 

o r d e r d e n y i n g O l i v e r ' s r e q u e s t e d r e l i e f and s t a t i n g t h e 

f o l l o w i n g : 

" T h i s m a t t e r i s b e f o r e t h e C o u r t on [ O l i v e r ' s ] 
P e t i t i o n F o r R e l i e f From C o n v i c t i o n Or S e n t e n c e , 
f i l e d p u r s u a n t t o R u l e 32, A l a . R. C r i m . P., and t h e 
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S t a t e ' s Answer t o P e t i t i o n f o r R e l i e f and M o t i o n t o 
D i s m i s s . 

" [ O l i v e r ] was i n d i c t e d by t h e Montgomery C o u n t y 
G r a n d J u r y i n A u g u s t 2010 f o r one c o u n t o f A s s a u l t 
i n t h e Second D e g r e e and one c o u n t o f B u r g l a r y i n 
t h e F i r s t D e g r e e . On O c t o b e r 23, 2010, t h e 
P e t i t i o n e r p l e a d e d , g u i l t y t o A s s a u l t i n t h e Seco n d 
D e g r e e . The B u r g l a r y i n t h e F i r s t D e g ree c h a r g e was 
n o l l e p r o s s e d . On November 18, 2010, t h i s C o u r t 
s e n t e n c e d [ O l i v e r ] t o t w e n t y y e a r s ' i m p r i s o n m e n t . 
[ O l i v e r ] f i l e d t h e p r e s e n t p e t i t i o n on, o r a b o u t , 
May 10, 2011. 

"As a b a s i s f o r t h i s P e t i t i o n , [ O l i v e r ] c l a i m s 
t h e f o l l o w i n g g r o u n d s f o r r e l i e f : T h a t h i s 
c o n v i c t i o n was o b t a i n e d by a g u i l t y p l e a w h i c h was 
u n l a w f u l l y i n d u c e d o r n o t made v o l u n t a r i l y w i t h 
u n d e r s t a n d i n g o f t h e n a t u r e o f t h e c h a r g e and t h e 
c o n s e q u e n c e s o f t h e p l e a ; t h [ a t ] h i s c o n v i c t i o n was 
o b t a i n e d by t h e u n c o n s t i t u t i o n a l f a i l u r e o f t h e 
p r o s e c u t i o n t o d i s c l o s e t o [ O l i v e r ] e v i d e n c e 
f a v o r a b l e t o [ h i m ] ; t h a t he was d e n i e d e f f e c t i v e 
a s s i s t a n c e o f c o u n s e l ; and t h a t h i s f a i l u r e t o 
a p p e a l w i t h i n , t h e p r e s c r i b e d t i m e was w i t h o u t f a u l t 
o f h i s own. 

" 1 . [ O l i v e r ] made a l a w f u l and v o l u n t a r y g u i l t y 
p l e a t o A s s a u l t i n t h e Second D e g r e e ; t h e B u r g l a r y 
i n t h e F i r s t D e g r e e c h a r g e was n o l l e p r o s s e d by t h e 
S t a t e o f Al a b a m a . 

" 2 . [ O l i v e r ' s ] c o n v i c t i o n was n o t o b t a i n e d by 
any f a i l u r e o f t h e p r o s e c u t i o n t o d i s c l o s e t o 
[ O l i v e r ] e v i d e n c e f a v o r a b l e t o him. 

" 3 . [ O l i v e r ] was p r o v i d e d e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l . 

" 4 . [ O l i v e r ] f a i l e d t o f i l e a t i m e l y a p p e a l o f 
h i s s e n t e n c e o r c o n v i c t i o n . 
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" I t i s t h e f i n d i n g o f t h i s C o u r t t h a t t h e r e i s 
no e v i d e n c e t o s u p p o r t [ O l i v e r ' s ] c l a i m s . 

" T h e r e f o r e , upon c o n s i d e r a t i o n t h e r e o f , and 
h a v i n g t a k e n j u d i c i a l n o t i c e o f t h e C o u r t ' s own 
r e c o r d s , IT IS HEREBY ORDERED, ADJUDGED AND DECREED 
t h a t t h e P e t i t i o n f o r E v i d e n t i a r y H e a r i n g i s h e r e b y 
SUMMARILY DISMISSED w i t h o u t an e v i d e n t i a r y h e a r i n g 
p u r s u a n t t o R u l e 3 2 . 7 ( d ) o f t h e Alabama R u l e s o f 
C r i m i n a l P r o c e d u r e . " 

(C. 45-46.) 

O l i v e r e s s e n t i a l l y r e i t e r a t e s on a p p e a l t h e c l a i m s 

p r e s e n t e d i n h i s R u l e p e t i t i o n . However, on a p p e a l , O l i v e r 

p r o v i d e s a d d i t i o n a l f a c t s i n s u p p o r t o f h i s c l a i m s i n h i s 

a p p e l l a t e b r i e f . 

" [ T ] h e s e f a c t u a l a l l e g a t i o n s were n o t i n c l u d e d i n 
h i s p e t i t i o n o r amended p e t i t i o n ; t h e r e f o r e , t h e y 
a r e n o t p r o p e r l y b e f o r e t h i s C o u r t f o r r e v i e w and 
w i l l n o t be c o n s i d e r e d . See, e.g., B e a r d e n v. 
S t a t e , 825 So. 2d 8 68 , 872 ( A l a . C r i m . App. 2001 ) 
( ' A l t h o u g h B e a r d e n a t t e m p t s t o i n c l u d e more s p e c i f i c 
f a c t s r e g a r d i n g h i s c l a i m s o f i n e f f e c t i v e a s s i s t a n c e 
o f c o u n s e l i n h i s b r i e f t o t h i s C o u r t , t h o s e 
a l l e g a t i o n s a r e n o t p r o p e r l y b e f o r e t h i s C o u r t f o r 
r e v i e w b e c a u s e B e a r d e n d i d n o t i n c l u d e them i n h i s 
o r i g i n a l p e t i t i o n b e f o r e t h e c i r c u i t c o u r t . ' ) . See 
a l s o Hodges v. S t a t e , [Ms. CR-04-1226, M a r c h 23, 
2007] So. 3d ( A l a . C r i m . App. 2 0 0 7 ) , and 
Hyde v. S t a t e , 950 So. 2d 344 ( A l a . C r i m . App. 
2 0 0 6 ) . " 

B r y a n t v. S t a t e , [Ms. CR-08-0405, F e b r u a r y 4, 2011] So. 3d 

( A l a . C r i m . App. 2 0 1 1 ) . 
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I I . 

To t h e e x t e n t O l i v e r i n t e n d e d t o p r e s e n t a s p e e d y - t r i a l 

c l a i m , i t i s n o t s u p p o r t e d by a s u f f i c i e n t f a c t u a l b a s i s and, 

t h u s , as t h e S t a t e p l e a d e d , i t does n o t c o m p l y w i t h R u l e s 

32.3 and 3 2 . 6 ( b ) . 

I I I . 

To t h e e x t e n t t h a t O l i v e r i n t e n d e d t o p r e s e n t t h e c l a i m 

t h a t t h e p r o s e c u t i o n w i t h h e l d e x c u l p a t o r y e v i d e n c e , i t i s a l s o 

u n s u p p o r t e d by a s u f f i c i e n t f a c t u a l b a s i s and a l s o f a i l s t o 

c o m p l y w i t h R u l e s 32.3 and 3 2 . 6 ( b ) . 

IV. 

To t h e e x t e n t t h e c i r c u i t c o u r t d i s m i s s e d t h e p e t i t i o n 

b e c a u s e " t h e r e i s no e v i d e n c e t o s u p p o r t [ O l i v e r ' s ] c l a i m s , " 

we n o t e t h a t t h e c o u r t d i d so i n e r r o r . O l i v e r had no b u r d e n 

o f p r o o f a t t h e p l e a d i n g s t a g e . See F o r d v. S t a t e , 831 So. 2d 

641 ( A l a . C r i m . App. 2 0 0 1 ) . 

V 

C o n t r a r y t o t h e S t a t e ' s r e s p o n s e , o t h e r t h a n t h e c l a i m s 

r e f e r e n c e d i n P a r t s I t h r o u g h I I I above, O l i v e r s u f f i c i e n t l y 

p l e a d e d a l l o f h i s r e m a i n i n g c l a i m s e x c e p t h i s c l a i m s e e k i n g 
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an o u t - o f - t i m e a p p e a l . However, n e i t h e r t h e S t a t e n o r t h e 

c i r c u i t c o u r t a d d r e s s e d a l l o f O l i v e r ' s c l a i m s . The 

s u f f i c i e n t l y p l e a d e d u n d i s p u t e d c l a i m s "must be t a k e n as 

t r u e . " Lee v. S t a t e , 723 So. 2d 774, 775 ( A l a . C r i m . App. 

1 9 9 8 ) . 

V I . 

O l i v e r p l e a d e d t h e s u b s t a n t i v e c l a i m t h a t he was n o t 

s e n t e n c e d i n a c c o r d a n c e w i t h h i s p l e a a g r e e m e n t . T h i s c l a i m 

c h a l l e n g e d t h e v o l u n t a r i n e s s o f h i s p l e a , and i f p r o v e n t o be 

t r u e , w o u l d e n t i t l e O l i v e r t o r e l i e f . " I t i s w e l l s e t t l e d 

t h a t a c h a l l e n g e t o t h e v o l u n t a r i n e s s o f a g u i l t y p l e a may be 

r a i s e d f o r t h e f i r s t t i m e i n a t i m e l y f i l e d R u l e 32 p e t i t i o n . 

See C a n t u v. S t a t e , 660 So. 2d 102 6 ( A l a . 1994 ); B a k e r v.  

S t a t e , 717 So. 2d 859 ( A l a . C r . A p p . 1 9 9 6 ) . " Waddle v. S t a t e , 

784 So. 2d 367, 369 ( A l a . C r i m . App. 2 0 0 0 ) . He a l s o p r e s e n t s 

t h i s c l a i m as an i n e f f e c t i v e a s s i s t a n c e o f c o u n s e l c l a i m -¬

t h a t c o u n s e l was i n e f f e c t i v e f o r a l l o w i n g h im t o be s e n t e n c e d 

o u t s i d e t h e p l e a a g r e e m e n t . He a s s e r t e d t h a t c o u n s e l ' s d o i n g 

so p r e v e n t e d h i s h a v i n g a j u r y t r i a l and a s p e e d y t r i a l . 

S t r i c k l a n d v. W a s h i n g t o n , 466 U.S. 668 ( 1 9 8 4 ) , s t a t e s t h a t t o 

p r o v e i n e f f e c t i v e a s s i s t a n c e , a p a r t y must show 1) t h a t 
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c o u n s e l ' s p e r f o r m a n c e was d e f i c i e n t and 2) t h a t t h a t 

d e f i c i e n c y p r e j u d i c e d t h e d e f e n d a n t . " I n t h e c o n t e x t o f 

g u i l t y p l e a p r o c e e d i n g s , a p e t i t i o n e r must a l s o show t h a t b u t 

f o r c o u n s e l ' s e r r o r , t h e p e t i t i o n e r w o u l d n o t have p l e a d e d 

g u i l t y , b u t w o u l d , i n s t e a d , have i n s i s t e d on p r o c e e d i n g t o 

t r i a l . " H i l l v. L o c k h a r t , 474 U.S. 52 , 58-59 (1 9 8 5 ) . The 

S t a t e ' s a s s e r t i o n t h a t O l i v e r ' s a t t o r n e y e x p l a i n e d t h e 

c o n s e q u e n c e s o f p l e a d i n g g u i l t y and t h a t J u d g e Reese c o n f i r m e d 

t h a t O l i v e r u n d e r s t o o d h i s r i g h t s does n o t a d d r e s s O l i v e r ' s 

c l a i m t h a t he was s e n t e n c e d c o n t r a r y t o h i s p l e a a g r e e m e n t . 

The c i r c u i t c o u r t ' s f i n d i n g t h a t " [ O l i v e r ] made a l a w f u l and 

v o l u n t a r y g u i l t y p l e a t o A s s a u l t i n t h e Seco n d D e g r e e " does 

n o t a d d r e s s t h i s c l a i m . 

V I I . 

O l i v e r c l a i m e d t h a t h i s c o u n s e l was i n e f f e c t i v e b e c a u s e , 

a c c o r d i n g t o O l i v e r , c o u n s e l w i t h h e l d i n f o r m a t i o n f r o m O l i v e r 

r e g a r d i n g e x c u l p a t o r y s t a t e m e n t s made by U r s u l a F i e l d s t h a t , 

had O l i v e r been aware o f , w o u l d have p r e v e n t e d h im f r o m 

e n t e r i n g a g u i l t y p l e a . The S t a t e ' s a s s e r t i o n t h a t t h e 

p r o s e c u t o r has an o p e n - f i l e p o l i c y and t h a t a l l d i s c o v e r y was 

t u r n e d o v e r t o O l i v e r does n o t a d d r e s s O l i v e r ' s c l a i m t h a t h i s 
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c o u n s e l w i t h h e l d i n f o r m a t i o n f r o m O l i v e r t h a t a f f e c t e d h i s 

d e c i s i o n t o e n t e r a g u i l t y p l e a . M o r e o v e r , b e c a u s e O l i v e r 

p l e a d e d t h a t h i s c o u n s e l w i t h h e l d i n f o r m a t i o n f r o m him, t h e 

S t a t e ' s a s s e r t i o n t h a t O l i v e r had a c t u a l l y p l e a d e d o n l y t h a t 

a d e f e n s e w i t n e s s had a d i f f e r e n t a c c o u n t o f t h e i n c i d e n t t h a n 

a S t a t e w i t n e s s i s n o t a c c u r a t e . The c i r c u i t c o u r t ' s r u l i n g 

t h a t " [ O l i v e r ' s ] c o n v i c t i o n was n o t o b t a i n e d by any f a i l u r e o f 

t h e p r o s e c u t i o n t o d i s c l o s e t o [ O l i v e r ] e v i d e n c e f a v o r a b l e t o 

him" d i d n o t a d d r e s s t h i s c l a i m . 

V I I I . 

O l i v e r a l s o c l a i m e d t h a t he i s e n t i t l e d t o an o u t - o f - t i m e 

a p p e a l . However, O l i v e r f a i l e d t o p l e a d i n i s p e t i t i o n t h a t 

he i n s t r u c t e d c o u n s e l t o a p p e a l h i s c o n v i c t i o n . The c l a i m 

s e e k i n g an o u t - o f - t i m e a p p e a l f a i l s b e c a u s e O l i v e r d i d n o t 

p l e a d t h a t he i n s t r u c t e d h i s c o u n s e l t o p u r s u e a d i r e c t 

a p p e a l . R u l e s 32.3 and 3 2 . 6 ( b ) . 

I X . 

O l i v e r ' s c l a i m s t h a t he d i d n o t r e c e i v e t h e b e n e f i t o f 

h i s p l e a b a r g a i n and t h a t h i s c o u n s e l was i n e f f e c t i v e f o r 

f a i l i n g t o a s s u r e t h a t he was s e n t e n c e d i n a c c o r d a n c e w i t h h i s 

p l e a b a r g a i n and f o r f a i l i n g t o d i s c l o s e f a v o r a b l e i n f o r m a t i o n 
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t o O l i v e r t h a t w o u l d have p r e v e n t e d him f r o m e n t e r i n g a g u i l t y 

p l e a were n o t a d d r e s s e d b y t h e S t a t e o r t h e c i r c u i t c o u r t . 

These c l a i m s a r e deemed t o be m e r i t o r i o u s on t h e i r f a c e 

b e c a u s e t h e y were s u f f i c i e n t l y p l e a d e d , t h e y were u n d i s p u t e d 

b y t h e S t a t e , t h e y were n o t a d d r e s s e d b y t h e c i r c u i t c o u r t , 

and t h e y a r e s u b j e c t t o no p r o c e d u r a l b a r . From O l i v e r ' s 

p l e a d i n g s , i t a p p e a r s t h a t J u d g e Reese p r e s i d e d o v e r O l i v e r ' s 

g u i l t y - p l e a p r o c e e d i n g and h i s R u l e 32 p e t i t i o n . We a r e aware 

t h a t " [ t ] h e A l a b a m a Supreme C o u r t has h e l d t h a t t h e c i r c u i t 

j u d g e who p r e s i d e d o v e r t h e p e t i t i o n e r ' s t r i a l a nd o b s e r v e d 

t h e c o n d u c t o f t h e p e t i t i o n e r ' s a t t o r n e y s a t t r i a l n e e d n o t 

h o l d a h e a r i n g on t h e e f f e c t i v e n e s s o f t h o s e a t t o r n e y s b a s e d 

upon c o n d u c t t h a t he o b s e r v e d . " H o l l a w a y v. S t a t e , 848 So. 2d 

1017, 1019 ( A l a . C r i m . App. 2 0 0 2 ) , c i t i n g Ex p a r t e H i l l , 591 

So. 2d 462, 463 ( A l a . 1 9 9 1 ) . However, J u d g e Reese w o u l d have 

no k n o w l e d g e o f what was s a i d o u t s i d e h i s p r e s e n c e r e g a r d i n g 

t h e a l l e g e d p l e a a g r e e m e n t . 

B a s e d on t h e f o r e g o i n g , we remand t h i s c a s e f o r t h e 

c i r c u i t c o u r t t o p r o v i d e O l i v e r an o p p o r t u n i t y t o p r e s e n t 
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e v i d e n c e t o s u p p o r t t h o s e c l a i m s l i s t e d a b o v e . 4 The c i r c u i t 

c o u r t s h a l l e i t h e r c o n d u c t an e v i d e n t i a r y h e a r i n g o r a c c e p t 

e v i d e n c e i n t h e f o r m o f a f f i d a v i t s , w r i t t e n i n t e r r o g a t o r i e s , 

o r d e p o s i t i o n s . See R u l e 3 2 . 9 ( a ) . A f t e r r e c e i v i n g and 

c o n s i d e r i n g t h e e v i d e n c e p r e s e n t e d , t h e c i r c u i t c o u r t s h a l l 

i s s u e s p e c i f i c w r i t t e n f i n d i n g s o f f a c t r e g a r d i n g O l i v e r ' s 

c l a i m s and may g r a n t w h a t e v e r r e l i e f i t deems n e c e s s a r y . Due 

r e t u r n s h a l l be f i l e d w i t h i n 56 d a y s o f t h e d a t e o f t h i s 

o p i n i o n , and s h a l l i n c l u d e t h e c i r c u i t c o u r t ' s w r i t t e n 

f i n d i n g s o f f a c t , a t r a n s c r i p t o f t h e e v i d e n t i a r y h e a r i n g , i f 

one i s c o n d u c t e d , and any o t h e r e v i d e n c e r e c e i v e d o r r e l i e d on 

b y t h e c o u r t i n m a k i n g i t s f i n d i n g s . 

4 O l i v e r ' s p e t i t i o n was d e n i e d on J u n e 11, 2011. He f i l e d 
a n o t i c e s o f a p p e a l on J u n e 29, 2011, and on J u l y 11, 2011. 
On F e b r u a r y 16, 2012, O l i v e r f i l e d w i t h t h e c l e r k o f t h i s 
C o u r t a " L i s t o f A d v e r s e R u l i n g s -- A p p e n d i x . " T h i s 
" a p p e n d i x " c o n t a i n s documents a l l e g e d l y f r o m O l i v e r ' s g u i l t y -
p l e a p r o c e e d i n g s . However, t h i s document c a n n o t be c o n s i d e r e d 
b y t h i s C o u r t b e c a u s e i t was n o t made p a r t o f t h e R u l e 32 
r e c o r d . " ' [ T ] h i s C o u r t i s b o u n d b y t h e r e c o r d on a p p e a l and 
c a n n o t c o n s i d e r f a c t s n o t c o n t a i n e d i n t h e r e c o r d . ' " M c C a r y 
v. S t a t e , [Ms. CR-10-0863, December 16, 2011] So. 3d 
( A l a . C r i m . App. 2 0 1 1 ) ( q u o t i n g Morrow v. S t a t e , 928 So. 2d 
315, 320 n.5 ( A l a . C r i m . App. 2 0 0 4 ) ) . T h i s document i s a k i n 
t o a t t a c h m e n t s t o a b r i e f . " ' [ A ] t t a c h m e n t s t o b r i e f s a r e n o t 
c o n s i d e r e d p a r t o f t h e r e c o r d and t h e r e f o r e c a n n o t be 
c o n s i d e r e d on a p p e a l . ' " M c C a r y v. S t a t e , So. 3d a t , 
( q u o t i n g H u f f v. S t a t e , 596 So. 2d 16, 19 ( A l a . C r i m . App. 
1 9 9 1 . ) ) " 
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REMANDED WITH DIRECTIONS. 

K e l l u m , B u r k e , and J o i n e r , J J . , c o n c u r . Windom, P . J . , 

c o n c u r s i n t h e r e s u l t . 
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