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I n 2007, W i l l i a m s was c o n v i c t e d o f one c o u n t o f f i r s t -

d e g r e e u n l a w f u l m a n u f a c t u r e o f a c o n t r o l l e d s u b s t a n c e , 

s p e c i f i c a l l y methamphetamine, one c o u n t o f t r a f f i c k i n g i n 

methamphetamine, and one c o u n t o f u n l a w f u l p o s s e s s i o n o f a 

c o n t r o l l e d s u b s t a n c e , s p e c i f i c a l l y methamphetamine. She was 

s e n t e n c e d , as a h a b i t u a l o f f e n d e r , t o l i f e i m p r i s o n m e n t f o r 

t h e m a n u f a c t u r i n g c o n v i c t i o n , t o l i f e i m p r i s o n m e n t f o r t h e 

t r a f f i c k i n g c o n v i c t i o n , and t o 15 y e a r s ' i m p r i s o n m e n t f o r t h e 

p o s s e s s i o n c o n v i c t i o n . T h i s C o u r t a f f i r m e d W i l l i a m s ' s 

c o n v i c t i o n s and s e n t e n c e s on a p p e a l i n an o p i n i o n i s s u e d on 

May 30, 2008. W i l l i a m s v. S t a t e , 995 So. 2d 915 ( A l a . C r i m . 

App. 2 0 0 8 ) . T h i s C o u r t i s s u e d a c e r t i f i c a t e o f j u d g m e n t on 

June 18, 2008. 

The c o n v i c t i o n s r e s u l t e d f r o m a s e a r c h o f W i l l i a m s ' s 

m o b i l e home and a s h e d l o c a t e d a p p r o x i m a t e l y f i v e f e e t b e h i n d 

t h e m o b i l e home. 1 I n t h e s h e d , l a w - e n f o r c e m e n t o f f i c e r s f o u n d 

an a c t i v e methamphetamine l a b o r a t o r y . O f f i c e r s f o u n d , among 

o t h e r t h i n g s , a g l a s s j a r o r v a s e on a h o t p l a t e c o n t a i n i n g a 

b o i l i n g l i q u i d t h a t was l a t e r d e t e r m i n e d t o w e i g h 

1 T h i s c o u r t may t a k e j u d i c i a l n o t i c e o f i t s own r e c o r d s , 
and we do so i n t h i s c a s e . See H u l l v. S t a t e , 607 So. 2d 369, 
371 ( A l a . C r i m . App. 1 9 9 2 ) . 
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a p p r o x i m a t e l y 250 m i l l i l i t e r s and t o c o n t a i n methamphetamine, 

r e f e r r e d t o as "meth o i l " ; two 20-ounce l i q u i d - f i l l e d b o t t l e s ; 

and a t u r k e y b a s t e r . I n t h e m o b i l e home i n a p a d l o c k e d 

bedroom i d e n t i f i e d as W i l l i a m s ' s room, o f f i c e r s f o u n d a c e t o n e , 

d i s t i l l e d w a t e r , Red D e v i l b r a n d l y e , i o d i z e d s a l t , m u r i a t i c 

a c i d , and c o f f e e f i l t e r s , a l l o f w h i c h a r e commonly u s e d i n 

t h e m a n u f a c t u r e o f methamphetamine, as w e l l as a makeup c a s e 

c o n t a i n i n g what was l a t e r d e t e r m i n e d t o be c o m p l e t e d powder 

methamphetamine. 

W i l l i a m s f i l e d t h i s , h e r s e c o n d , R u l e 32 p e t i t i o n on 

J a n u a r y 18, 2011. I n h e r p e t i t i o n , W i l l i a m s a l l e g e d (1) t h a t 

she was a c t u a l l y i n n o c e n t o f t h e c r i m e s , and (2) t h a t t h e 

t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o r e n d e r t h e j u d g m e n t s o r t o 

impose t h e s e n t e n c e s b e c a u s e , she s a i d , h e r t h r e e c o n v i c t i o n s 

v i o l a t e d p r i n c i p l e s o f d o u b l e j e o p a r d y . The S t a t e f i l e d a 

r e s p o n s e and a m o t i o n f o r summary d i s p o s i t i o n on J u l y 5, 2011, 

a r g u i n g t h a t W i l l i a m s ' s c l a i m s were p r e c l u d e d by R u l e s 

3 2 . 2 ( a ) , ( b ) , and ( c ) , and were m e r i t l e s s . 2 The c i r c u i t c o u r t 

g r a n t e d t h e S t a t e ' s m o t i o n and s u m m a r i l y d i s m i s s e d W i l l i a m s ' s 

2The S t a t e d i d n o t d i s p u t e t h e f a c t s a l l e g e d i n W i l l i a m s ' s 
p e t i t i o n ; i t a r g u e d o n l y t h a t h e r c l a i m s were m e r i t l e s s 
b e c a u s e t h e j u r y h a d r e t u r n e d v e r d i c t s o f g u i l t y on a l l t h r e e 
c o u n t s . 
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p e t i t i o n on J u l y 6, 2011, w i t h a n o t a t i o n on t h e c a s e - a c t i o n -

summary s h e e t . 

On a p p e a l , W i l l i a m s r e a s s e r t s t h e c l a i m s r a i s e d i n h e r 

p e t i t i o n . We a d d r e s s e a c h i n t u r n . 

I . 

W i l l i a m s c o n t e n d s t h a t she i s a c t u a l l y i n n o c e n t o f t h e 

c r i m e s . T h i s c l a i m i s , as a r g u e d by t h e S t a t e i n i t s 

r e s p o n s e , t i m e - b a r r e d by R u l e 3 2 . 2 ( c ) b e c a u s e W i l l i a m s ' s 

p e t i t i o n was f i l e d a f t e r t h e l i m i t a t i o n s p e r i o d had e x p i r e d . 

C o n t r a r y t o W i l l i a m s ' s a s s e r t i o n , c l a i m s o f a c t u a l i n n o c e n c e 

a r e s u b j e c t t o t h e p r e c l u s i o n s i n R u l e 32.2. See R u s s e l l v. 

S t a t e , 886 So. 2d 123 ( A l a . C r i m . App. 2003) ( c l a i m o f a c t u a l 

i n n o c e n c e i s s u b j e c t t o p r o c e d u r a l b a r s ) . T h e r e f o r e , summary 

d i s m i s s a l o f t h i s c l a i m was p r o p e r . 

I I . 

W i l l i a m s a l s o c o n t e n d s t h a t h e r t h r e e c o n v i c t i o n s v i o l a t e 

p r i n c i p l e s o f d o u b l e j e o p a r d y . S p e c i f i c a l l y , she a r g u e s , as 

she d i d i n h e r p e t i t i o n , t h a t h e r c o n v i c t i o n s f o r 

m a n u f a c t u r i n g and t r a f f i c k i n g v i o l a t e d o u b l e - j e o p a r d y 

p r i n c i p l e s b e c a u s e , she s a y s , t h e y were b o t h b a s e d on t h e same 

e v i d e n c e -- a methamphetamine l a b o r a t o r y f o u n d i n a s h e d on 
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h e r p r o p e r t y . She a l s o a r g u e s , as she d i d i n h e r p e t i t i o n , 

t h a t h e r t r a f f i c k i n g and p o s s e s s i o n c o n v i c t i o n s v i o l a t e 

d o u b l e - j e o p a r d y p r i n c i p l e s b e c a u s e , she s a y s , p o s s e s s i o n o f 

methamphetamine i s a l e s s e r - i n c l u d e d o f f e n s e o f t r a f f i c k i n g i n 

methamphetamine. B o t h o f t h e s e c l a i m s a r e j u r i s d i c t i o n a l and 

n e i t h e r were r a i s e d i n h e r p r e v i o u s p e t i t i o n . 3 Thus, t h e s e 

c l a i m s a r e n o t s u b j e c t t o any o f t h e p r e c l u s i o n s i n R u l e 32.2. 

See, e.g., H e a r d v. S t a t e , 999 So. 2d 992 ( A l a . 2007 ) ; Ex 

p a r t e T r a w i c k , 972 So. 2d 782 ( A l a . 2007 ); and Ex p a r t e 

B e n e f i e l d , 932 So. 2d 92 ( A l a . 2 0 0 5 ) . 

I n B l o c k b u r g e r v. U n i t e d S t a t e s , 284 U.S. 299, 304 

( 1 9 3 2 ) , t h e U n i t e d S t a t e s Supreme C o u r t h e l d t h a t "where t h e 

same a c t o r t r a n s a c t i o n c o n s t i t u t e s a v i o l a t i o n o f two 

d i s t i n c t s t a t u t o r y p r o v i s i o n s , t h e t e s t t o be a p p l i e d t o 

d e t e r m i n e w h e t h e r t h e r e a r e two o f f e n s e s o r o n l y one, i s 

w h e t h e r e a c h p r o v i s i o n r e q u i r e s p r o o f o f an a d d i t i o n a l f a c t 

w h i c h t h e o t h e r d oes n o t . " The B l o c k b u r g e r t e s t i s a two-

p r o n g e d t e s t . F i r s t , " t h e t h r e s h o l d i n q u i r y u n d e r B l o c k b u r g e r 

3 I n h e r p r e v i o u s p e t i t i o n , W i l l i a m s c h a l l e n g e d t h e 
e f f e c t i v e n e s s o f h e r t r i a l and a p p e l l a t e c o u n s e l f o r n o t 
c h a l l e n g i n g h e r c o n v i c t i o n s on d o u b l e - j e o p a r d y g r o u n d s . 
However, she d i d n o t r a i s e t h e u n d e r l y i n g s u b s t a n t i v e d o u b l e -
j e o p a r d y c l a i m s she now r a i s e s i n h e r s e c o n d p e t i t i o n . 
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i s w h e t h e r t h e a l l e g e d s t a t u t o r y v i o l a t i o n s a r i s e f r o m ' t h e 

same a c t o r t r a n s a c t i o n . ' " S t a t e v. W a t k i n s , 362 S.W.3d 530, 

545 (Tenn. 2 0 1 2 ) . See a l s o S t a t e v. A r m e n d a r i z , 140 N.M. 182, 

188, 141 P.3d 526, 532 (2006) ("The f i r s t p a r t o f t h e t e s t 

r e q u i r e s t h e d e t e r m i n a t i o n o f w h e t h e r t h e c o n d u c t u n d e r l y i n g 

t h e o f f e n s e s i s u n i t a r y . " ) ; R.L.G., J r . v. S t a t e , 712 So. 2d 

348, 359 ( A l a . C r i m . App. 1997) ( " B e f o r e t h e d o u b l e j e o p a r d y 

p r o h i b i t i o n i s t r i g g e r e d ... i t must a p p e a r ... t h a t t h e 

c r i m e s a r o s e o u t o f t h e same a c t o r t r a n s a c t i o n . " ( c i t a t i o n s 

o m i t t e d ) ) , a f f ' d , 712 So. 2d 372 ( A l a . 1 9 9 8 ) ; and S t a t e v.  

Thompson, 197 Conn. 67, 72, 495 A.2d 1054, 1058 (1985) ("An 

a n a l y s i s o f t h e B l o c k b u r g e r t e s t i n v o l v e s a t h r e s h o l d 

d e t e r m i n a t i o n o f w h e t h e r t h e o f f e n s e s a r o s e o u t o f t h e 'same 

a c t o r t r a n s a c t i o n , ' and a s u b s t a n t i v e a n a l y s i s o f w h e t h e r 

t h e y c o n t a i n d i s t i n c t e l e m e n t s . " ) . The D o u b l e J e o p a r d y C l a u s e 

does n o t o p e r a t e t o p r o h i b i t p r o s e c u t i o n , c o n v i c t i o n , and 

p u n i s h m e n t i n a s i n g l e t r i a l f o r d i s c r e t e a c t s o f t h e same 

o f f e n s e . See S w a f f o r d v. S t a t e , 112 N.M. 3, 810 P.2d 1223 

( 1 9 9 1 ) . Thus, w h e t h e r a d e f e n d a n t ' s c o n d u c t c o n s t i t u t e s t h e 

same a c t o r t r a n s a c t i o n "does n o t d e t e r m i n e w h e t h e r t h e r e i s 

a d o u b l e j e o p a r d y v i o l a t i o n ; r a t h e r i t d e t e r m i n e s i f t h e r e 
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c o u l d be a v i o l a t i o n . " S t a t e v. S c h o o n o v e r , 281 Kan. 453, 

467, 133 P.3d 48, 62 ( 2 0 0 6 ) . 

S e c o n d , i f t h e o f f e n s e s d i d a r i s e f r o m t h e same a c t o r 

t r a n s a c t i o n , t h e n i t must be d e t e r m i n e d w h e t h e r e a c h o f f e n s e 

r e q u i r e s p r o o f o f an a d d i t i o n a l f a c t w h i c h t h e o t h e r does n o t , 

i . e . , w h e t h e r t h e two o f f e n s e s a r e t h e "same" f o r d o u b l e -

j e o p a r d y p u r p o s e s . " [ A ] p p l i c a t i o n o f t h e t e s t f o c u s e s on t h e 

s t a t u t o r y e l e m e n t s o f t h e o f f e n s e , " I a n n e l l i v. U n i t e d S t a t e s , 

420 U.S. 770, 785 n.17 ( 1 9 7 5 ) , and i s a r u l e o f s t a t u t o r y 

c o n s t r u c t i o n b a s e d on t h e a s s u m p t i o n t h a t a l e g i s l a t u r e 

" o r d i n a r i l y does n o t i n t e n d t o p u n i s h t h e same o f f e n s e u n d e r 

two d i f f e r e n t s t a t u t e s . " Whalen v. U n i t e d S t a t e s , 445 U.S. 

684, 692 ( 1 9 8 0 ) . See a l s o R u t l e d g e v. U n i t e d S t a t e s , 517 U.S. 

292, 297 (1996) ("[We presume t h a t 'where two s t a t u t o r y 

p r o v i s i o n s p r o s c r i b e t h e "same o f f e n s e , " ' a l e g i s l a t u r e does 

n o t i n t e n d t o impose two p u n i s h m e n t s f o r t h a t o f f e n s e . " ) 

( q u o t i n g Whalen, 445 U.S. a t 6 9 2 ) . I t i s w e l l s e t t l e d " t h a t 

a l e s s e r i n c l u d e d and a g r e a t e r o f f e n s e a r e t h e same u n d e r 

B l o c k b u r g e r . " Brown v. O h i o , 432 U.S. 161, 166 n.6 ( 1 9 7 7 ) . 

See a l s o H e a r d , s u p r a , and L e w i s v. S t a t e , 57 So. 3d 807 ( A l a . 

C r i m . App. 2 0 0 9 ) . 
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M a n u f a c t u r i n g and T r a f f i c k i n g 

W i t h r e s p e c t t o W i l l i a m s ' s c h a l l e n g e t o h e r m a n u f a c t u r i n g 

and t r a f f i c k i n g c o n v i c t i o n s , i t i s c l e a r t h a t b o t h c o n v i c t i o n s 

d i d a r i s e , as W i l l i a m s a r g u e s , f r o m t h e same a c t o r 

t r a n s a c t i o n , i . e . , b o t h c o n v i c t i o n s were b a s e d on t h e v a s e o f 

"meth o i l " f o u n d i n t h e s h e d . However, t h i s C o u r t has 

p r e v i o u s l y a d d r e s s e d and r e j e c t e d a s i m i l a r d o u b l e - j e o p a r d y 

a r g u m e n t . I n Snowden v. S t a t e , 968 So. 2d 1004 ( A l a . C r i m . 

App. 2 0 0 6 ) , t h i s C o u r t u p h e l d a g a i n s t a d o u b l e - j e o p a r d y 

c h a l l e n g e c o n v i c t i o n s f o r b o t h t r a f f i c k i n g i n methamphetamine 

and m a n u f a c t u r i n g methamphetamine a r i s i n g o u t o f t h e same a c t 

o r t r a n s a c t i o n , s p e c i f i c a l l y f i n d i n g t h a t t r a f f i c k i n g i n 

methamphetamine u n d e r § 1 3 A - 1 2 - 2 3 1 ( 1 1 ) , A l a . Code 1975, and 

m a n u f a c t u r i n g methamphetamine u n d e r § 13A-12-217, A l a . Code 

1975, e a c h r e q u i r e p r o o f o f an e l e m e n t t h a t t h e o t h e r does n o t 

and, t h u s , t h a t t h e y were n o t t h e same o f f e n s e f o r p u r p o s e s o f 

d o u b l e j e o p a r d y . T h e r e f o r e , W i l l i a m s ' s c o n v i c t i o n s f o r b o t h 

f i r s t - d e g r e e m a n u f a c t u r i n g methamphetamine and t r a f f i c k i n g i n 

methamphetamine do n o t v i o l a t e p r i n c i p l e s o f d o u b l e j e o p a r d y , 

and summary d i s m i s s a l o f t h i s c l a i m i n h e r p e t i t i o n was 

p r o p e r . 
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T r a f f i c k i n g and P o s s e s s i o n 

W i l l i a m s ' s c h a l l e n g e t o h e r t r a f f i c k i n g and p o s s e s s i o n 

c o n v i c t i o n s i s more p r o b l e m a t i c . The S t a t e a r g u e s t h a t t h e 

t r a f f i c k i n g c o n v i c t i o n and t h e p o s s e s s i o n c o n v i c t i o n were n o t 

b a s e d on t h e same a c t o r t r a n s a c t i o n and, t h u s , t h a t t h e 

t h r e s h o l d i n q u i r y u n d e r B l o c k b u r g e r i s n o t s a t i s f i e d and t h e 

s e c o n d p r o n g o f t h e B l o c k b u r g e r t e s t i s n o t t r i g g e r e d . 

S p e c i f i c a l l y , t h e S t a t e a r g u e s t h a t " t h e e v i d e n c e shows t h a t 

t h e p o w d e r e d methamphetamine w h i c h f o r m e d t h e b a s i s f o r t h e 

u n l a w f u l p o s s e s s i o n c h a r g e was i n a d i f f e r e n t l o c a t i o n t h a n 

t h e l i q u i d methamphetamine ( a l b e i t n e a r b y ) , i t was i n t e n d e d 

f o r a d i f f e r e n t p u r p o s e t h a n t h e l i q u i d methamphetamine, and 

p e r h a p s most s i g n i f i c a n t l y , i t was i n a d i f f e r e n t f o r m t h a n 

t h e l i q u i d methamphetamine" and, t h u s , t h a t W i l l i a m s ' s 

p o s s e s s i o n o f t h e powder methamphetamine i n t h e m o b i l e home 

was a s e p a r a t e a c t o r t r a n s a c t i o n f r o m h e r p o s s e s s i o n o f t h e 

l i q u i d "meth o i l " i n t h e s h e d . ( S t a t e ' s b r i e f , p. 23.) 

I n Townsend v. S t a t e , 823 So. 2d 717 ( A l a . C r i m . App. 

2 0 0 1 ) , t h i s C o u r t r e c o g n i z e d t h a t " [ o ] n l y an a n a l y s i s o f t h e 

f a c t s w i l l d i c t a t e w h e t h e r a d e f e n d a n t ' s p o s s e s s i o n was 

s u f f i c i e n t l y d i f f e r e n t i a t e d b y t i m e o r l o c a t i o n as t o 
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c o n s t i t u t e s e p a r a t e u n i t s f o r p r o s e c u t i o n o r w h e t h e r i t 

c o n s t i t u t e s a s i n g l e o f f e n s e . " 823 So. 2d a t 724. Townsend 

h a d been c o n v i c t e d o f t r a f f i c k i n g i n c o c a i n e b a s e d on h i s 

a c t u a l p o s s e s s i o n o f 22.4 grams o f c o c a i n e he d i s c a r d e d w h i l e 

f l e e i n g f r o m t h e p o l i c e and h i s c o n s t r u c t i v e p o s s e s s i o n o f 

17.91 grams o f c o c a i n e , w h i c h he a d m i t t e d o w n i n g , f o u n d i n h i s 

bedroom l a t e r t h a t same day. Townsend a r g u e d t h a t he s h o u l d 

have b e e n p r o s e c u t e d f o r two c o u n t s o f p o s s e s s i o n o f c o c a i n e , 

i n s t e a d o f one c o u n t o f t r a f f i c k i n g . T h i s C o u r t , i n r e j e c t i n g 

t h a t t h e o r y , r e c o g n i z e d t h a t " ' [ a ] s i n g l e c r i m e c a n n o t be 

d i v i d e d i n t o two o r more o f f e n s e s and t h e r e b y s u b j e c t t h e 

p e r p e t r a t o r t o m u l t i p l e c o n v i c t i o n s f o r t h e same o f f e n s e , ' " 

Townsend, 823 So. 2d a t 722 ( q u o t i n g Ex p a r t e D a r b y , 516 So. 

2d 786, 787 ( A l a . 1 9 8 7 ) ) , and h e l d t h a t t h e two " p o s s e s s i o n s " 

o c c u r r e d s i m u l t a n e o u s l y , t h u s c o n s t i t u t i n g one " u n i t o f 

p r o s e c u t i o n " r i s i n g t o t h e l e v e l o f t r a f f i c k i n g b e c a u s e o f t h e 

c o m b i n e d w e i g h t o f t h e c o c a i n e . 

I n a d d r e s s i n g t h e i s s u e , t h i s C o u r t f i r s t q u o t e d , i n 

p a r t , t h e f o l l o w i n g f r o m Commonwealth v. O r t i z , 431 Mass. 134, 

138, 725 N.E.2d 1030, 1033 ( 2 0 0 0 ) : 

"We r e c e n t l y s t a t e d i n Commonwealth v. Rabb, 431 
Mass. 123, 130, 725 N.E.2d 1036 ( 2 0 0 0 ) , t h a t 
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s e p a r a t e p r o s e c u t i o n s f o r p o s s e s s i o n o f 
_ _ 1 _ r T \ / r _ _ _ - r 1 r\ A 

a c o n t r o l l e d 
s u b s t a n c e u n d e r [Mass. Gen. Laws] c. 94C, § 32E, do  
n o t o f f e n d d o u b l e j e o p a r d y p r i n c i p l e s , as l o n g as  
t h e amount o f t h e s p e c i f i c c o n t r o l l e d s u b s t a n c e  
s u p p o r t i n g e a c h c o n v i c t i o n c o n s t i t u t e s a ' s e p a r a t e  
i t e m ' t h a t i s s u f f i c i e n t l y d i f f e r e n t i a t e d by t i m e ,  
l o c a t i o n , o r i n t e n d e d p u r p o s e . ..." 

T h i s C o u r t t h e n q u o t e d f r o m H i t e v. S t a t e , 206 Ga. App. 245, 

246-47, 424 S.E.2d 885, 886-87 ( 1 9 9 2 ) , as f o l l o w s : 

" A p p e l l a n t a r g u e s t h a t t h e two s e i z u r e s c a n n o t be 
c o m b i n e d and t h a t ... h i s i n d i c t m e n t f o r t r a f f i c k i n g 
s h o u l d have been d i s m i s s e d and he s h o u l d have been 
c h a r g e d w i t h s e p a r a t e v i o l a t i o n s o f p o s s e s s i o n o f 
c o c a i n e . We d i s a g r e e . A p p e l l a n t ' s argument w o u l d 
e n a b l e p e r s o n s t o e s c a p e p r o s e c u t i o n f o r t r a f f i c k i n g 
by d i v i d i n g c o c a i n e i n t o s m a l l e r q u a n t i t i e s and 
s t o r i n g t h e s m a l l e r q u a n t i t i e s i n d i f f e r e n t 
l o c a t i o n s . ' [ E ] i t h e r a c t u a l o r c o n s t r u c t i v e 
p o s s e s s i o n w o u l d s u f f i c e t o e s t a b l i s h t h e e l e m e n t o f 
p o s s e s s i o n n e c e s s a r y t o s u p p o r t a c o n v i c t i o n o f 
t r a f f i c k i n g . . . . [ C i t s . ] ' W i l l i a m s v. S t a t e , 199 Ga. 
App. 566, 5 7 0 ( 4 ) , 405 S.E.2d 716 ( 1 9 9 1 ) . D e s p i t e 
t h e f a c t t h a t t h e q u a n t i t i e s were d i s c o v e r e d i n two 
d i f f e r e n t l o c a t i o n s , i m m e d i a t e l y p r i o r t o h i s 
a r r e s t , a p p e l l a n t had ' d i r e c t p h y s i c a l c o n t r o l ' o v e r 
t h e c o c a i n e i n t h e t r u c k and was t h e r e f o r e i n a c t u a l 
p o s s e s s i o n o f i t . S h r o p s h i r e v. S t a t e , 201 Ga. App. 
421, 422, 411 S.E.2d 339 ( 1 9 9 1 ) . A t t h e same t i m e , 
he ' k n o w i n g l y [had] b o t h t h e power and i n t e n t i o n ... 
t o e x e r c i s e d o m i n i o n o r c o n t r o l o v e r t h e [ c o c a i n e 
d i s c o v e r e d i n h i s j a c k e t p o c k e t ] ' ( i d . a t 422, 411 
S.E.2d 339) and was t h u s i n c o n s t r u c t i v e p o s s e s s i o n 
o f t h e l a t t e r q u a n t i t y . I n o u r v i e w , t h i s 
c o n s t i t u t e s s u f f i c i e n t e v i d e n c e o f p o s s e s s i o n t o 
s u p p o r t t h e c h a r g e o f t r a f f i c k i n g i n c o c a i n e , and 
t h e t r i a l c o u r t d i d n o t e r r i n d e n y i n g a p p e l l a n t ' s 
m o t i o n t o d i s m i s s t h e i n d i c t m e n t . " 

T h i s C o u r t t h e n e x p l a i n e d : 
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"Under t h e p a r t i c u l a r f a c t s and l a w b e f o r e u s , 
we f i r s t n o t e t h a t § 13A-12-212 has no l a n g u a g e 
p r o h i b i t i n g a p r o s e c u t o r f r o m a g g r e g a t i n g s e p a r a t e 
s u p p l i e s o f t h e s p e c i f i c c o n t r o l l e d s u b s t a n c e 
p o s s e s s e d by a d e f e n d a n t . C l e a r l y , Townsend 
s i m u l t a n e o u s l y p o s s e s s e d b o t h q u a n t i t i e s s e i z e d : t h e 
o f f i c e r s i n p u r s u i t o f him o b s e r v e d h im i n a c t u a l 
p o s s e s s i o n o f t h e 22.4-gram q u a n t i t y he d i s c a r d e d 
w h i l e f l e e i n g , and he a d m i t t e d o w n e r s h i p o f t h e 
17.91-gram q u a n t i t y s e i z e d f r o m h i s bedroom. The 
e v i d e n c e c l e a r l y s u p p o r t e d t h e s u b m i s s i o n o f t h e 
t r a f f i c k i n g c h a r g e t o t h e j u r y , and t h e j u r y c o u l d 
have r e a s o n a b l y f o u n d b e y o n d a r e a s o n a b l e d o u b t t h a t 
Townsend p o s s e s s e d 28 grams o r more o f c o c a i n e . We 
e m p h a s i z e t h a t , a s w i t h a l l 
s u f f i c i e n c y - o f - t h e - e v i d e n c e q u e s t i o n s , t h i s h o l d i n g 
i s l i m i t e d t o t h e p a r t i c u l a r f a c t s o f t h i s c a s e . 

"Townsend's c o n t e n t i o n t h a t he s h o u l d have been 
c o n v i c t e d o f two v i o l a t i o n s o f § 1 3 A - 1 2 - 2 1 2 ( a ) ( 1 ) 
f o r p o s s e s s i o n r a i s e s t h e q u e s t i o n w h e t h e r d o i n g so 
w o u l d have v i o l a t e d h i s r i g h t n o t t o be p l a c e d i n 
d o u b l e j e o p a r d y . 'A s i n g l e c r i m e c a n n o t be d i v i d e d 
i n t o two o r more o f f e n s e s and t h e r e b y s u b j e c t t h e 
p e r p e t r a t o r t o m u l t i p l e c o n v i c t i o n s f o r t h e same 
o f f e n s e . C o n s t . o f 1901, A r t . I , § 9; U.S. C o n s t . 
Amend. V.' Ex p a r t e D a r b y , 516 So. 2d 786, 787 
( A l a . 1 9 8 7 ) . Such a q u e s t i o n o f d o u b l e j e o p a r d y i s 
d e t e r m i n e d by t h e f o l l o w i n g p r i n c i p l e s : 

" ' [ I ] t has been a p t l y n o t e d t h a t " t h e 
B l o c k b u r g e r t e s t i s i n s u f f i c i e n t where ... 
t h e c o n c e r n i s n o t m u l t i p l e c h a r g e s u n d e r 
s e p a r a t e s t a t u t e s , b u t r a t h e r s u c c e s s i v e 
p r o s e c u t i o n s f o r c o n d u c t t h a t may 
c o n s t i t u t e t h e same a c t o r t r a n s a c t i o n . " 
R a s h a d v. B u r t , 108 F.3d 677 ( 6 t h C i r . 
1 9 9 7 ) . T h i s i s b e c a u s e when " a d e f e n d a n t 
i s c o n v i c t e d f o r v i o l a t i n g one s t a t u t e 
m u l t i p l e t i m e s , t h e same e v i d e n c e t e s t w i l l 
n e v e r be s a t i s f i e d . " S t a t e v. A d e l , 136 
Wash. 2d 629, 965 P.2d 1072 ( 1 9 9 8 ) . The 
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" a p p r o p r i a t e i n q u i r y " i n s u c h a c a s e " a s k s 
what ' u n i t o f p r o s e c u t i o n ' was i n t e n d e d b y 
t h e L e g i s l a t u r e as t h e p u n i s h a b l e a c t 
The i n q u i r y r e q u i r e s us t o l o o k t o t h e 
l a n g u a g e and p u r p o s e o f t h e s t a t u t e s , t o 
see w h e t h e r t h e y s p e a k d i r e c t l y t o t h e 
i s s u e o f t h e a p p r o p r i a t e u n i t o f 
p r o s e c u t i o n , and i f t h e y do n o t , t o 
a s c e r t a i n t h a t u n i t , k e e p i n g i n m i n d t h a t 
any a m b i g u i t y t h a t a r i s e s i n t h e p r o c e s s 
must be r e s o l v e d , u n d e r t h e r u l e o f l e n i t y , 
i n t h e d e f e n d a n t ' s f a v o r . " Commonwealth v.  
Rabb, 431 Mass. 123, 725 N.E.2d 1036 (2000) 
( c o n c l u d i n g t h a t a l l e g e d l y m u l t i p l e d r u g 
p o s s e s s i o n s j u s t i f y m u l t i p l e c h a r g e s i f t h e 
p o s s e s s i o n s a r e s u f f i c i e n t l y d i f f e r e n t i a t e d 
b y t i m e , p l a c e o r i n t e n d e d p u r p o s e , t h e 
c a s e h e r e r e g a r d i n g d e f e n d a n t ' s p o s s e s s i o n 
o f d r u g s a t h i s r e s i d e n c e f o r i m m e d i a t e 
s a l e and h i s p o s s e s s i o n o f d r u g s a t m o t e l 
f o r f u t u r e s a l e s ) . ' 

"4 Wayne R. L a F a v e e t a l . , C r i m i n a l P r o c e d u r e § 
1 7 . 4 ( b ) , 2001 P o c k e t P a r t n. 66 (2d e d . 1 9 9 9 ) . See  
a l s o P r o j e c t , ' T w e n t y - N i n t h A n n u a l R e v i e w o f 
C r i m i n a l P r o c e d u r e , ' 88 Geo. L . J . 879, 1293 (2000) 
('when t h e g o v e r n m e n t s e e k s t o p r o v e t h a t a s i n g l e 
a c t o r o c c u r r e n c e r e s u l t s i n m u l t i p l e v i o l a t i o n s o f 
t h e same s t a t u t e , t h e r u l e o f l e n i t y r e q u i r e s o n l y 
one p u n i s h m e n t u n l e s s l e g i s l a t i v e i n t e n t t o i m p o s e 
m u l t i p l e p u n i s h m e n t s i s s h o wn'). 

"The q u e s t i o n t h e n i s w h e t h e r Townsend's 
p o s s e s s i o n o f c o c a i n e i n two p l a c e s c o n s t i t u t e s one 
' u n i t o f p r o s e c u t i o n ' o r two. The q u e s t i o n i s what 
a c t o r c o u r s e o f c o n d u c t has t h e L e g i s l a t u r e d e f i n e d 
as t h e p u n i s h a b l e a c t f o r p o s s e s s i o n o f a c o n t r o l l e d 
s u b s t a n c e u n d e r § 13A-12-212? We f i n d t h e f o l l o w i n g 
p e r t i n e n t : 

"'The f i r s t s t e p i n t h e u n i t o f p r o s e c u t i o n 
i n q u i r y i s t o a n a l y z e t h e c r i m i n a l s t a t u t e . 
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The r e l e v a n t p o r t i o n o f t h e p o s s e s s i o n 
s t a t u t e s t a t e s , "any p e r s o n f o u n d g u i l t y o f 
p o s s e s s i o n o f f o r t y grams o r l e s s o f 
m a r i h u a n a s h a l l be g u i l t y o f a 
m i s d e m e a n o r . " [Wash. Rev. Code] 
6 9 . 5 0 . 4 0 1 ( e ) . P o s s e s s i o n has been d e f i n e d 
as p e r s o n a l c u s t o d y o r d o m i n i o n and 
c o n t r o l . S t a t e v. S t a l e y , 123 Wash. 2d 
7 94 , 798, 872 P.2d 502 (1 9 9 4 ) . I f t h e 
S t a t e e s t a b l i s h e s t h e n a t u r e o f t h e 
s u b s t a n c e and t h e d e f e n d a n t ' s p o s s e s s i o n o f 
i t , t h e n t h e e l e m e n t s o f u n l a w f u l 
p o s s e s s i o n have been met. I d . 

"'RCW 69.50.401(e) f a i l s t o i n d i c a t e 
w h e t h e r t h e L e g i s l a t u r e i n t e n d e d t o p u n i s h 
a p e r s o n m u l t i p l e t i m e s f o r s i m p l e 
p o s s e s s i o n b a s e d upon t h e d r u g b e i n g 
s t a s h e d i n m u l t i p l e p l a c e s . T h i s l a c k o f 
s t a t u t o r y c l a r i t y f a v o r s a p p l y i n g t h e r u l e 
o f l e n i t y and f i n d i n g [ t h e d e f e n d a n t ] 
g u i l t y on o n l y one c o u n t o f s i m p l e 
p o s s e s s i o n . F u r t h e r a n a l y s i s s u p p o r t s t h i s 
f i n d i n g . 

"'The L e g i s l a t u r e ' s i n t e n t i s 
o b v i o u s l y r e l e v a n t when c o n s t r u i n g an 
ambiguous s t a t u t e . One way o f c o n s t r u i n g 
l e g i s l a t i v e i n t e n t r e g a r d i n g t h e u n i t o f 
p r o s e c u t i o n f o r a s i m p l e p o s s e s s i o n c r i m e 
i s t o r e f e r t o t h e 40 gram c u t o f f b e t ween 
a misdemeanor and a f e l o n y . See RCW 
6 9 . 5 0 . 4 0 1 ( e ) . The L e g i s l a t u r e has 
i n d i c a t e d t h e d e s i r e t o p u n i s h p o s s e s s i o n  
o f o v e r 40 grams o f m a r i j u a n a as a more 
s e r i o u s c r i m e . I n d o i n g s o , t h e 
L e g i s l a t u r e f o c u s e d s o l e l y on t h e q u a n t i t y  
o f t h e d r u g , and d i d n o t r e f e r e n c e t h e  
s p a t i a l o r t e m p o r a l a s p e c t s o f p o s s e s s i o n .  
I n d e e d , i f o f f i c e r s had f o u n d 21 grams i n  
[ t h e d e f e n d a n t ' s ] s t o r e , and 21 grams i n  
h i s c a r , p r o s e c u t o r s most c e r t a i n l y w o u l d 
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have a t t e m p t e d t o a g g r e g a t e t h e two s t a s h e s  
and c h a r g e [ t h e d e f e n d a n t ] w i t h f e l o n y  
p o s s e s s i o n . C f . Ra s h a d [v. B u r t ] , 108 F.3d 
[677,] 682 [ ( 6 t h C i r . 1997)] ( a p p l y i n g same 
r e a s o n i n g i n f i n d i n g j u s t one c o u n t a r o s e 
f r o m d e f e n d a n t ' s p o s s e s s i n g d r u g s i n h i s 
house and more i n h i s c a r ) ; S t a t e v. L o p e z , 
79 Wash. App. 755, 762, 904 P.2d 1179 
(1995) ( ' I f t h e s o u r c e o f t h e d r u g o r t h e 
manner i n w h i c h i t was p o s s e s s e d was a 
d e t e r m i n i n g f a c t o r , a c a r e f u l d e f e n d a n t 
c o u l d a v o i d t h e h e i g h t e n e d p e n a l t y s i m p l y 
by m a k i n g s u r e he a c q u i r e d them i n o r 
d i v i d e d them i n t o amounts o f l e s s t h a t two 
k i l o g r a m s . ' ) . 

"'... A l l o f t h e d r u g s f o u n d i n t h i s 
c a s e were w i t h i n [ t h e d e f e n d a n t ' s ] d o m i n i o n 
and c o n t r o l a t t h e same t i m e . The 
p o s s e s s i o n s t a t u t e does n o t a u t h o r i z e 
m u l t i p l e c o n v i c t i o n s b a s e d upon a d r u g 
b e i n g s t a s h e d i n m u l t i p l e p l a c e s w i t h i n a 
d e f e n d a n t ' s a c t u a l o r c o n s t r u c t i v e 
p o s s e s s i o n . 

"'... The L e g i s l a t u r e d e c l a r e d i t a 
misdemeanor t o p o s s e s s 40 grams o r l e s s o f 
m a r i j u a n a . A p e r s o n i s e q u a l l y g u i l t y o f 
p o s s e s s i o n w h e t h e r t h a t p e r s o n has t h e d r u g 
s t a s h e d i n one p l a c e , o r h i d d e n i n s e v e r a l 
p l a c e s u n d e r t h e p e r s o n ' s d o m i n i o n and 
c o n t r o l . T h e r e i s no s t a t u t o r y i n d i c a t i o n 
t h e L e g i s l a t u r e i n t e n d e d t o p u n i s h a p e r s o n 
m u l t i p l e t i m e s m e r e l y b e c a u s e t h e p e r s o n 
s e p a r a t e s and keeps s m a l l amounts o f 
m a r i j u a n a i n d i f f e r e n t l o c a t i o n s . We f i n d 
t h e u n i t o f p r o s e c u t i o n i n RCW 69.50.401(e) 
i s p o s s e s s i n g 40 grams o f m a r i j u a n a o r 
l e s s , r e g a r d l e s s o f where o r i n how many 
l o c a t i o n s t h e d r u g i s k e p t . ' 
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" S t a t e v. A d e l , 136 Wash. 2d 629, 635-37, 965 P.2d 
1072, 1075-76 (1998) ( f i r s t e m p h a s i s added; s e c o n d 
e m p h a s i s o r i g i n a l ; c i t a t i o n o m i t t e d ) ( d o u b l e 
j e o p a r d y b a r r e d m u l t i p l e c o n v i c t i o n s f o r s i m p l e 
p o s s e s s i o n o f m a r i j u a n a b a s e d on m a r i j u a n a s e i z e d i n 
t h e d e f e n d a n t ' s s t o r e and i n h i s c a r p a r k e d o u t s i d e 
h i s s t o r e ) . Compare I n r e D a v i s , 142 Wash. 2d 165, 
12 P.3d 603 (2000 ) ( c o n v i c t i o n s f o r two c o u n t s o f 
p o s s e s s i o n w i t h i n t e n t t o m a n u f a c t u r e o r d e l i v e r , 
b a s e d on s e p a r a t e s e l f - c o n t a i n e d ' m a r i j u a n a grow 
o p e r a t i o n s ' h o u s e d i n s e p a r a t e s i n g l e - f a m i l y 
d w e l l i n g s l o c a t e d i n d i f f e r e n t c i t i e s d i d n o t p u n i s h 
t h e d e f e n d a n t t w i c e f o r t h e same s t a t u t o r y ' u n i t o f 
p r o s e c u t i o n ' i n v i o l a t i o n o f d o u b l e j e o p a r d y ; t h e 
f a c t s o f t h e c a s e r e v e a l e d more t h a n one ' u n i t o f 
p o s s e s s i o n ' ) . 

" C o n s i d e r i n g A l a b a ma's s t a t u t o r y scheme, we f i n d 
no i n d i c a t i o n t h a t t h e L e g i s l a t u r e i n t e n d e d t o 
p u n i s h a p e r s o n m u l t i p l e t i m e s f o r p o s s e s s i o n m e r e l y 
b e c a u s e t h a t p e r s o n s e p a r a t e d and k e p t amounts o f 
c o c a i n e s m a l l e r t h a n 28 grams i n d i f f e r e n t l o c a t i o n s 
a t t h e same t i m e . R a t h e r , i n p u n i s h i n g p o s s e s s i o n 
o f o v e r 28 grams as a more s e r i o u s c r i m e , t h e 
L e g i s l a t u r e has f o c u s e d s o l e l y on t h e q u a n t i t y o f 
t h e d r u g . The f a c t s o f t h i s c a s e were n o t s u c h t h a t 
more t h a n one ' u n i t o f p r o s e c u t i o n ' was p r e s e n t . 
The c o c a i n e f o u n d i n Townsend's bedroom and t h e 
c o c a i n e he d r o p p e d w h i l e f l e e i n g were p r o p e r l y 
t r e a t e d as a s i n g l e u n i t o f p o s s e s s i o n b e c a u s e t h e 
c i r c u m s t a n c e s i n v o l v e d h i s p o s s e s s i o n o f c o c a i n e a t 
t h e same t i m e , i . e . , t h e two q u a n t i t i e s were w i t h i n 
Townsend's d o m i n i o n and c o n t r o l a t t h e same t i m e . 
Under t h e s e p a r t i c u l a r f a c t s , had t h e p r o s e c u t i o n 
b r o u g h t m u l t i p l e c h a r g e s u n d e r § 1 3 A - 1 2 - 2 1 2 ( a ) ( 1 ) , 
i t w o u l d have i m p e r m i s s i b l y d i v i d e d h i s c o n d u c t and 
v i o l a t e d t h e c o n s t i t u t i o n a l p r o h i b i t i o n a g a i n s t 
s u b d i v i d i n g a s i n g l e c r i m i n a l a c t and i m p o s i n g 
m u l t i p l e p u n i s h m e n t s f o r i t . 

" F i n a l l y , we n o t e t h a t , i n S e a r s v. S t a t e , 479 
So. 2d 1308, 1312 n.2 ( A l a . C r i m . App. 1 9 8 5 ) , t h e 
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c o u r t s t a t e d , ' [ I ] f t h e o f f e n s e s o f p o s s e s s i o n and  
t r a f f i c k i n g stem f r o m p o s s e s s i o n o f t h e same  
c o n t r o l l e d s u b s t a n c e , t h e two o f f e n s e s a r e n o t  
s e p a r a t e o f f e n s e s , b u t r a t h e r t h e o f f e n s e o f  
p o s s e s s i o n i s a l e s s e r o f f e n s e i n c l u d e d i n t h e  
o f f e n s e o f t r a f f i c k i n g . ' I f we a d o p t e d Townsend's 
argument -- t h a t s i m u l t a n e o u s p o s s e s s i o n o f two 
s t a s h e s , one by a c t u a l p o s s e s s i o n and t h e o t h e r by 
c o n s t r u c t i v e p o s s e s s i o n , c o n s t i t u t e d two o f f e n s e s -¬
t h e above o b s e r v a t i o n w o u l d n o t be t r u e . F o r 
e x a m p l e , u n d e r Townsend's t h e o r y , had one o f h i s  
s t a s h e s been more t h a n 28 grams, b u t t h e o t h e r s t a s h  
l e s s t h a n 28 grams, he c o u l d have been p r o s e c u t e d  
f o r b o t h t r a f f i c k i n g and p o s s e s s i o n a r e s u l t 
r e j e c t e d by Alabama c a s e l a w . ..." 

Townsend, 823 So. 2d a t 721-24 ( f o o t n o t e s o m i t t e d ; some 

e m p h a s i s a d d e d ) . 

A l t h o u g h Townsend i n v o l v e d t h e p r o p e r " u n i t o f 

p r o s e c u t i o n " u n d e r a s i n g l e s t a t u t e , i t i s n o n e t h e l e s s 

i n s t r u c t i v e h e r e i n o u r a n a l y s i s o f w h e t h e r W i l l i a m s ' s c o n d u c t 

i n p o s s e s s i n g a s m a l l q u a n t i t y o f powder methamphetamine, 

g i v i n g r i s e t o t h e p o s s e s s i o n c o n v i c t i o n u n d e r § 13A-12-212, 

and p o s s e s s i n g a l a r g e q u a n t i t y o f l i q u i d methamphetamine, o r 

"meth o i l , " g i v i n g r i s e t o t h e t r a f f i c k i n g c o n v i c t i o n u n d e r § 

1 3 A - 1 2 - 2 3 1 ( 1 1 ) , c o n s t i t u t e d " t h e same a c t o r t r a n s a c t i o n " 

u n d e r B l o c k b u r g e r . I n d e e d , o t h e r s t a t e s have a d o p t e d a v i e w 

s i m i l a r t o t h e one e s p o u s e d i n Townsend f o r d e t e r m i n i n g 

w h e t h e r a d e f e n d a n t ' s c o n d u c t c o n s t i t u t e s t h e same a c t o r 
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t r a n s a c t i o n f o r p u r p o s e s o f d o u b l e j e o p a r d y . F o r e x a m p l e , i n 

S c h o o n o v e r , s u p r a , t h e K a n s a s Supreme C o u r t s e t f o r t h t h e 

f o l l o w i n g f a c t o r s t o be c o n s i d e r e d : 

"[S]ome f a c t o r s t o be c o n s i d e r e d i n d e t e r m i n i n g i f 
c o n d u c t i s u n i t a r y , i n o t h e r words i f i t i s t h e 
'same c o n d u c t , ' i n c l u d e : (1) w h e t h e r t h e a c t s o c c u r 
a t o r n e a r t h e same t i m e ; (2) w h e t h e r t h e a c t s o c c u r 
a t t h e same l o c a t i o n ; (3) w h e t h e r t h e r e i s a c a u s a l 
r e l a t i o n s h i p b e t ween t h e a c t s , i n p a r t i c u l a r w h e t h e r 
t h e r e was an i n t e r v e n i n g e v e n t ; and (4) w h e t h e r 
t h e r e i s a f r e s h i m p u l s e m o t i v a t i n g some o f t h e 
c o n d u c t . " 

281 Kan. a t 497, 133 P.3d a t 79. L i k e w i s e , t h e M i n n e s o t a 

Supreme C o u r t has h e l d t h a t " [ f ] a c t o r s c o n s i d e r e d when 

a n a l y z i n g w h e t h e r c o n d u c t i s a s i n g l e b e h a v i o r a l i n c i d e n t 

i n c l u d e ' t i m e and p l a c e ... [and] w h e t h e r t h e segment o f 

c o n d u c t i n v o l v e d was m o t i v a t e d by an e f f o r t t o o b t a i n a s i n g l e 

c r i m i n a l o b j e c t i v e . ' " S t a t e v. B e r t s c h , 707 N.W.2d 660, 664 

(Mi n n . 2006) ( q u o t i n g S t a t e v. J o h n s o n , 273 M i n n . 394, 404, 

141 N.W.2d 517, 524-25 ( 1 9 6 6 ) ) . New H a m p s h i r e a l s o f o c u s e s on 

w h e t h e r t h e a c t s a r e " ' s u f f i c i e n t l y d i f f e r e n t i a t e d by t i m e , 

l o c a t i o n , o r i n t e n d e d p u r p o s e . ' " S t a t e v. F a r r , 160 N.H. 803, 

810, 7 A.3d 1276, 1282 (2010 ) ( q u o t i n g R a s h a d v. B u r t , 108 

F.3d 677 , 681 ( 6 t h C i r . 1997 ) ) . See a l s o Commonwealth v.  

Rabb, 431 Mass. 123, 725 N.E.2d 1036 ( 2 0 0 0 ) . 
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I n c o n s i d e r i n g t h e s e f a c t o r s h e r e , we c a n n o t a g r e e w i t h 

t h e S t a t e t h a t W i l l i a m s ' s p o s s e s s i o n o f t h e powder 

methamphetamine and h e r p o s s e s s i o n o f t h e l i q u i d 

methamphetamine o r "meth o i l " were s e p a r a t e a c t s o f 

p o s s e s s i o n . B o t h " s t a s h e s " were f o u n d a t e s s e n t i a l l y t h e same 

l o c a t i o n . A l t h o u g h t h e powder methamphetamine was f o u n d 

i n s i d e W i l l i a m s ' s m o b i l e home and t h e "meth o i l " was f o u n d 

i n s i d e a s h e d j u s t b e h i n d W i l l i a m s ' s m o b i l e home, t h e m o b i l e 

home and t h e s h e d were i n c l o s e p r o x i m i t y t o e a c h o t h e r and 

l o c a t e d on t h e same p r o p e r t y , p r o p e r t y b e l o n g i n g t o W i l l i a m s . 

B o t h " s t a s h e s " were a l s o f o u n d a t t h e same t i m e , and W i l l i a m s , 

who was n o t p r e s e n t a t t h e t i m e o f t h e s e a r c h , c l e a r l y h ad 

c o n s t r u c t i v e p o s s e s s i o n o f b o t h " s t a s h e s " s i m u l t a n e o u s l y . See 

Townsend, s u p r a . See a l s o S t a t e v. Q u i c k , 146 N.M. 80, 206 

P.3d 985 (2009) ( s t r i k i n g d e f e n d a n t ' s c o n v i c t i o n s f o r 

p o s s e s s i o n o f methamphetamine and p o s s e s s i o n o f 

methamphetamine w i t h i n t e n t t o d i s t r i b u t e where d e f e n d a n t ' s 

p o s s e s s i o n o f b o t h q u a n t i t i e s o r s t a s h e s o f methamphetamine 

were s i m u l t a n e o u s and i n t h e same l o c a t i o n ) , and G i b b s v. 

S t a t e , 698 So. 2d 1206 ( F l a . 1997) ( s t r i k i n g d e f e n d a n t ' s 

c o n v i c t i o n s f o r t r a f f i c k i n g b a s e d on p o s s e s s i o n o f c o c a i n e and 
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s i m p l e p o s s e s s i o n o f c o c a i n e where d e f e n d a n t ' s p o s s e s s i o n o f 

b o t h q u a n t i t i e s o r s t a s h e s were s i m u l t a n e o u s and i n t h e same 

l o c a t i o n ) . 

I n a d d i t i o n , many o f t h e i n g r e d i e n t s n e c e s s a r y f o r t h e 

methamphetamine l a b o r a t o r y f o u n d i n t h e s h e d were d i s c o v e r e d 

i n s i d e t h e m o b i l e home i n t h e same p a d l o c k e d bedroom as was 

t h e powder methamphetamine, t h u s i n d i c a t i n g t h a t W i l l i a m s ' s 

p o s s e s s i o n o f b o t h " s t a s h e s " was n o t m o t i v a t e d by a d i f f e r e n t 

p u r p o s e , b u t was p a r t o f a s i n g l e o p e r a t i o n . F i n a l l y , 

a l t h o u g h t h e two s t a s h e s were i n d i f f e r e n t f o r m s -- one l i q u i d 

and t h e o t h e r powder -- t h e y were s t i l l t h e same c o n t r o l l e d 

s u b s t a n c e -- methamphetamine. N e i t h e r t h e t r a f f i c k i n g s t a t u t e 

n o r t h e p o s s e s s i o n s t a t u t e d i f f e r e n t i a t e s b e t ween t h e f o r m o f 

t h e c o n t r o l l e d s u b s t a n c e . S e c t i o n 13A-12-231(11) r e f e r s t o 

"methamphetamine o r any m i x t u r e c o n t a i n i n g methamphetamine, 

i t s s a l t s , o p t i c a l i s o m e r s , o r s a l t o f i t s o p t i c a l i s o m e r s . " 

( Emphasis added.) The p o s s e s s i o n s t a t u t e r e f e r s o n l y t o "a 

c o n t r o l l e d s u b s t a n c e e n u m e r a t e d i n S c h e d u l e s I t h r o u g h V." § 

13A-12-212. The s c h e d u l e s o f c o n t r o l l e d s u b s t a n c e s , 

p r o m u l g a t e d by t h e S t a t e B o a r d o f H e a l t h and f o u n d i n 

R e g u l a t i o n 420-7-2, A l a . Admin. Code (De p a r t m e n t o f P u b l i c 

20 



CR-10-1711 

H e a l t h ) , 4 a l s o make no d i s t i n c t i o n b e t ween t h e f o r m s o f t h e 

s u b s t a n c e . S c h e d u l e I I c o n t r o l l e d s u b s t a n c e s i n c l u d e t h e 

f o l l o w i n g : 

" (d) S t i m u l a n t s . U n l e s s s p e c i f i c a l l y e x c e p t e d 
o r u n l e s s l i s t e d i n a n o t h e r s c h e d u l e , any m a t e r i a l ,  
compound, m i x t u r e , o r p r e p a r a t i o n w h i c h c o n t a i n s any  
q u a n t i t y o f t h e f o l l o w i n g s u b s t a n c e s h a v i n g a 
s t i m u l a n t e f f e c t on t h e c e n t r a l n e r v o u s s y s t e m : 

f i 

"2. Methamphetamine, i t s s a l t s , 
i s o m e r , and s a l t s o f i t s i s o m e r s . " 

R e g u l a t i o n 420-7-2, A l a . Admin. Code (De p a r t m e n t o f P u b l i c 

H e a l t h ( e m p h a s i s a d d e d ) . See a l s o Lane v. Commonwealth, 51 

Va. App. 565, 659 S.E.2d 553 (2008) ( s t r i k i n g d e f e n d a n t ' s 

c o n v i c t i o n s f o r t h r e e c o u n t s o f p o s s e s s i o n o f a c o n t r o l l e d 

s u b s t a n c e w i t h t h e i n t e n t t o d i s t r i b u t e o x y c o d o n e , where t h e 

o n l y d i f f e r e n c e b e t ween t h e t h r e e c o u n t s was t h e f o r m o f t h e 

o x y c o d o n e -- one c o u n t was b a s e d on t h e p o s s e s s i o n o f l i q u i d 

o x y c o d o n e , one c o u n t was b a s e d on t h e p o s s e s s i o n o f o x y c o d o n e 

t a b l e t s , and one c o u n t was b a s e d on t h e p o s s e s s i o n o f E n d o c e t 

4 S e c t i o n 2 0 - 2 - 2 0 ( a ) , A l a . Code 1975, p r o v i d e s t h a t " [ t ] h e 
S t a t e B o a r d o f H e a l t h , u n l e s s o t h e r w i s e s p e c i f i e d , s h a l l 
a d m i n i s t e r t h i s c h a p t e r and may add s u b s t a n c e s t o o r d e l e t e o o r 

s c h e d u l e s i n r e s c h e d u l e a l l s u b s t a n c e s e n u m e r a t e d i n t h e 
S e c t i o n 20-2-23, 20-2-25, 20-2-27, 20-2-29 
p u r s u a n t t o t h e p r o c e d u r e s o f t h e S t a t e B o a r d o f H e a l t h . " 
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t a b l e t s , c o n t a i n i n g a c o m b i n a t i o n o f o x y c o d o n e and 

a c e t a m i n o p h e n ) . 

T h e r e f o r e , u n d e r t h e c i r c u m s t a n c e s i n t h i s c a s e , we f i n d 

t h a t W i l l i a m s ' s p o s s e s s i o n o f t h e "meth o i l " i n t h e s h e d and 

h e r p o s s e s s i o n o f t h e powder methamphetamine i n t h e m o b i l e 

home c o n s t i t u t e d t h e same a c t o r t r a n s a c t i o n f o r d o u b l e -

j e o p a r d y p u r p o s e s . As i n Townsend, however, we c a u t i o n t h a t 

w h e t h e r a d e f e n d a n t ' s c o n d u c t c o n s t i t u t e s t h e same a c t o r 

t r a n s a c t i o n u n d e r B l o c k b u r g e r i s d e p e n d e n t on t h e p a r t i c u l a r 

f a c t s i n e a c h c a s e , and o u r h o l d i n g t o d a y i s l i m i t e d t o t h e 

f a c t s i n t h i s c a s e . 

H a v i n g d e t e r m i n e d t h a t b o t h " s t a s h e s " were p a r t o f t h e 

same a c t o r t r a n s a c t i o n , we must now d e t e r m i n e w h e t h e r e a c h 

o f f e n s e i n t h i s c a s e -- t r a f f i c k i n g i n methamphetamine u n d e r 

§ 13A-12-231(11) and p o s s e s s i o n o f methamphetamine u n d e r § 

13A-12-212 -- r e q u i r e s p r o o f o f a f a c t t h a t t h e o t h e r does 

n o t . S e c t i o n 1 3 A - 1 - 8 ( b ) ( 1 ) , A l a . Code 1975, p r o v i d e s t h a t 

" [w]hen t h e same c o n d u c t o f a d e f e n d a n t may e s t a b l i s h t h e 

c o m m i s s i o n o f more t h a n one o f f e n s e , t h e d e f e n d a n t may be 

p r o s e c u t e d f o r e a c h s u c h o f f e n s e . He may n o t , however, be 

c o n v i c t e d o f more t h a n one o f f e n s e i f . . . [ o ] n e o f f e n s e i s 
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i n c l u d e d i n t h e o t h e r , as d e f i n e d i n S e c t i o n 13A-1-9." 

S e c t i o n 1 3 A - 1 - 9 ( a ) , A l a . Code 1975, p r o v i d e s : 

" ( a ) A d e f e n d a n t may be c o n v i c t e d o f an o f f e n s e 
i n c l u d e d i n an o f f e n s e c h a r g e d . An o f f e n s e i s an 
i n c l u d e d one i f : 

"(1) I t i s e s t a b l i s h e d by p r o o f o f t h e 
same o r f e w e r t h a n a l l t h e f a c t s r e q u i r e d 
t o e s t a b l i s h t h e c o m m i s s i o n o f t h e o f f e n s e 
c h a r g e d ; o r 

"(2) I t c o n s i s t s o f an a t t e m p t o r 
s o l i c i t a t i o n t o commit t h e o f f e n s e c h a r g e d 
o r t o commit a l e s s e r i n c l u d e d o f f e n s e ; o r 

"(3) I t i s s p e c i f i c a l l y d e s i g n a t e d by 
s t a t u t e as a l e s s e r d e g r e e o f t h e o f f e n s e 
c h a r g e d ; o r 

"(4) I t d i f f e r s f r o m t h e o f f e n s e 
c h a r g e d o n l y i n t h e r e s p e c t t h a t a l e s s 
s e r i o u s i n j u r y o r r i s k o f i n j u r y t o t h e 
same p e r s o n , p r o p e r t y o r p u b l i c i n t e r e s t s , 
o r a l e s s e r k i n d o f c u l p a b i l i t y s u f f i c e s t o 
e s t a b l i s h i t s c o m m i s s i o n . " 

I n F o r d v. S t a t e , 612 So. 2d 1317 ( A l a . C r i m . App. 1 9 9 2 ) , 

t h i s C o u r t e x p l a i n e d : 

" ' " [ T ] o be a l e s s e r i n c l u d e d o f f e n s e 
o f one c h a r g e d i n an i n d i c t m e n t , t h e l e s s e r 
o f f e n s e must be one t h a t i s n e c e s s a r i l y 
i n c l u d e d , i n a l l o f i t s e s s e n t i a l e l e m e n t s , 
i n t h e g r e a t e r o f f e n s e c h a r g e d [ , ] " Payne v. 
S t a t e , 391 So. 2d 140, 143 ( A l a . C r . A p p . ) , 
w r i t d e n i e d , 391 So. 2d 146 ( A l a . 1 9 8 0 ) , 
... u n l e s s i t i s so d e c l a r e d by s t a t u t e . ' 
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"James v. S t a t e , 549 So. 2d 562, 564 ( A l a . C r . App. 
1 9 8 9 ) . 'Whether a c r i m e c o n s t i t u t e s a 
l e s s e r - i n c l u d e d o f f e n s e i s t o be d e t e r m i n e d on a 
c a s e - b y - c a s e b a s i s . ' A u c o i n v. S t a t e , 548 So. 2d 
1053, 1057 ( A l a . C r . App.1 9 8 9 ) . ' I n d e t e r m i n i n g 
w h e t h e r one o f f e n s e i s a l e s s e r i n c l u d e d o f f e n s e o f 
t h e c h a r g e d o f f e n s e , t h e p o t e n t i a l r e l a t i o n s h i p o f 
t h e two o f f e n s e s must be c o n s i d e r e d n o t o n l y i n t h e 
a b s t r a c t t e r m s o f t h e d e f i n i n g s t a t u t e s b u t must 
a l s o ... i n l i g h t o f t h e p a r t i c u l a r f a c t s o f e a c h 
c a s e . ' Ingram v. S t a t e , 570 So. 2d 835, 837 ( A l a . 
C r . App. 1990) ( c i t i n g Ex p a r t e J o r d a n , 486 So. 2d 
485, 488 ( A l a . 1 9 8 6 ) ; e m p h a s i s i n o r i g i n a l ) . See  
a l s o Farmer v. S t a t e , 565 So. 2d 1238 ( A l a . C r . App. 
19 9 0 ) . " 

612 So. 2d a t 1318. The " p a r t i c u l a r f a c t s " o f e a c h c a s e a r e 

t h o s e f a c t s a l l e g e d i n t h e i n d i c t m e n t . Thus, " t h e s t a t u t o r y 

e l e m e n t s o f t h e o f f e n s e s and f a c t s a l l e g e d i n an i n d i c t m e n t -¬

n o t t h e e v i d e n c e p r e s e n t e d a t t r i a l o r t h e f a c t u a l b a s i s 

p r o v i d e d a t t h e g u i l t y - p l e a c o l l o q u y -- a r e t h e f a c t o r s t h a t 

d e t e r m i n e w h e t h e r one o f f e n s e i s i n c l u d e d i n a n o t h e r . " 

J o h n s o n v. S t a t e , 922 So. 2d 137, 143 ( A l a . C r i m . App. 2 0 0 5 ) . 

"Any p e r s o n who k n o w i n g l y s e l l s , m a n u f a c t u r e s , d e l i v e r s , 

o r b r i n g s i n t o t h i s s t a t e , o r who i s k n o w i n g l y i n a c t u a l o r 

c o n s t r u c t i v e p o s s e s s i o n o f , 28 grams o r more o f 

methamphetamine o r any m i x t u r e c o n t a i n i n g methamphetamine, i t s 

s a l t s , o p t i c a l i s o m e r s , o r s a l t o f i t s o p t i c a l i s o m e r s 

t h e r e o f , i s g u i l t y o f a f e l o n y , w h i c h f e l o n y s h a l l be known as 
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' t r a f f i c k i n g i n methamphetamine.'" § 1 3 A - 1 2 - 2 3 1 ( 1 1 ) , A l a . 

Code 1975. The i n d i c t m e n t c h a r g e d t h a t W i l l i a m s " d i d 

k n o w i n g l y have i n a c t u a l o r c o n s t r u c t i v e p o s s e s s i o n 28 grams 

o r more b u t l e s s t h a n 500 grams o f methamphetamine o r a 

m i x t u r e c o n t a i n i n g methamphetamine, a c o n t r o l l e d s u b s t a n c e , 

and t h a t s u c h a c t u a l o r c o n s t r u c t i v e p o s s e s s i o n t o o k p l a c e 

s u b s e q u e n t t o September 30, 1988, i n v i o l a t i o n o f 13A-12-231 

o f t h e Code o f A l a b a m a , a g a i n s t t h e p e a c e and d i g n i t y o f t h e 

S t a t e o f A l a b a m a . " ( R e c o r d on D i r e c t A p p e a l "RDA," C. 20.) 

S e c t i o n 1 3 A - 1 2 - 2 1 2 ( a ) ( 1 ) , A l a . Code 1975, p r o v i d e s t h a t 

" [ a ] p e r s o n commits t h e c r i m e o f u n l a w f u l p o s s e s s i o n o f a 

c o n t r o l l e d s u b s t a n c e i f ... [ e ] x c e p t as o t h e r w i s e a u t h o r i z e d , 

he p o s s e s s e s a c o n t r o l l e d s u b s t a n c e e n u m e r a t e d i n S c h e d u l e s I 

t h r o u g h V." As n o t e d a bove, methamphetamine i s a S c h e d u l e I I 

c o n t r o l l e d s u b s t a n c e . See R e g u l a t i o n 420-7-2, A l a . Admin. 

Code (D e p a r t m e n t o f P u b l i c H e a l t h ) . The i n d i c t m e n t c h a r g e d 

t h a t W i l l i a m s " d i d u n l a w f u l l y p o s s e s s METHAMPHETAMINE, a 

c o n t r o l l e d s u b s t a n c e c o n t r a r y t o and i n v i o l a t i o n o f S e c t i o n 

13A-12-212 o f t h e Code o f A l a b a m a , a g a i n s t t h e p e a c e and 

d i g n i t y o f t h e S t a t e o f A l a b a m a . " (RDA, C. 16.) 
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B a s e d on t h e s t a t u t o r y e l e m e n t s o f t h e o f f e n s e s and t h e 

f a c t s as a l l e g e d i n t h e i n d i c t m e n t s , p o s s e s s i o n o f 

methamphetamine i s a l e s s e r - i n c l u d e d o f f e n s e o f t r a f f i c k i n g i n 

methamphetamine i n t h i s c a s e . The c o m m i s s i o n o f t h e 

t r a f f i c k i n g o f f e n s e as a l l e g e d i n t h e i n d i c t m e n t n e c e s s a r i l y 

i n c l u d e d a l l t h e e l e m e n t s o f t h e p o s s e s s i o n o f f e n s e as a l l e g e d 

i n t h e i n d i c t m e n t . I n o t h e r w o r d s , W i l l i a m s c o u l d n o t have 

c o m m i t t e d t h e t r a f f i c k i n g o f f e n s e w i t h o u t a l s o h a v i n g 

c o m m i t t e d t h e p o s s e s s i o n o f f e n s e . See, e.g., Ex p a r t e 

F l e t c h e r , 718 So. 2d 1132, 1136 n.5 ( A l a . 1998) ("A p e r s o n i s 

g u i l t y o f t r a f f i c k i n g i n c o c a i n e i f h e : (1) ' k n o w i n g l y s e l l s , 

m a n u f a c t u r e s , d e l i v e r s , o r b r i n g s i n t o t h i s s t a t e , o r i s 

k n o w i n g l y i n a c t u a l o r c o n s t r u c t i v e p o s s e s s i o n o f , ' (2) '28 

grams o r more o f c o c a i n e o r o f any m i x t u r e c o n t a i n i n g 

c o c a i n e . ' A l a . Code 1975, § 1 3 A - 1 2 - 2 3 1 ( 2 ) . A p e r s o n i s 

g u i l t y o f t h e u n l a w f u l p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e i f 

he ' p o s s e s s e s a c o n t r o l l e d s u b s t a n c e ' ( e . g . , c o c a i n e ) . A l a . 

Code 1975, § 1 3 A - 1 2 - 2 1 2 ( a ) ( 1 ) . Thus, f o r t h e j u r y t o r e t u r n 

a v e r d i c t a g a i n s t F l e t c h e r on t h e o f f e n s e o f t h e h i g h e r d e g r e e 

-- t r a f f i c k i n g i n c o c a i n e -- i t had t o f i n d t h e e x i s t e n c e o f 

e v e r y e l e m e n t o f t h e l e s s e r - i n c l u d e d o f f e n s e -- t h e u n l a w f u l 
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p o s s e s s i o n o f a c o n t r o l l e d s u b s t a n c e . " ) ; and Ex p a r t e H u b b a r d, 

562 So. 2d 583, 584 ( A l a . 1989) ( " P o s s e s s i o n o f c a n n a b i s i s a 

l e s s e r i n c l u d e d o f f e n s e o f t r a f f i c k i n g i n c a n n a b i s " b e c a u s e 

" [ b ] o t h r e q u i r e p r o o f o f t h e same e l e m e n t s , e x c e p t t h a t 

t r a f f i c k i n g a l s o r e q u i r e s p r o o f o f an a d d i t i o n a l e l e m e n t : t h a t 

t h e d e f e n d a n t was i n p o s s e s s i o n o f more t h a n 2.2 pounds o f 

c a n n a b i s . " ) . 

B e c a u s e W i l l i a m s was c o n v i c t e d o f b o t h a g r e a t e r o f f e n s e 

and a l e s s e r o f f e n s e i n c l u d e d w i t h i n t h e g r e a t e r o f f e n s e , h e r 

c o n v i c t i o n s f o r b o t h t r a f f i c k i n g i n methamphetamine and 

p o s s e s s i o n o f methamphetamine v i o l a t e d o u b l e - j e o p a r d y 

p r i n c i p l e s . T h e r e f o r e , t h e c i r c u i t c o u r t e r r e d i n d e n y i n g 

W i l l i a m s ' s R u l e 32 p e t i t i o n as t o t h i s c l a i m . The p r o p e r 

remedy when a d e f e n d a n t i s c o n v i c t e d o f b o t h a g r e a t e r and a 

l e s s e r - i n c l u d e d o f f e n s e i s t o v a c a t e t h e c o n v i c t i o n and t h e 

s e n t e n c e f o r t h e l e s s e r - i n c l u d e d o f f e n s e . See, e.g, G h o l s t o n 

v. S t a t e , 57 So. 2d 178 ( A l a . C r i m . App. 2 0 1 0 ) ; Renney v. 

S t a t e , 53 So. 3d 981 ( A l a . C r i m . App. 2 0 1 0 ) ; L e w i s v. S t a t e , 

57 So. 3d 807 ( A l a . C r i m . App. 2 0 0 9 ) ; H o l l o w a y v. S t a t e , 971 

So. 2d 729 ( A l a . C r i m . App. 2 0 0 6 ) ; and Young v. S t a t e , 892 So. 

2d 988 ( A l a . C r i m . App. 2004) ( a l l v a c a t i n g c o n v i c t i o n s o f 
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l e s s e r - i n c l u d e d o f f e n s e s where t h e d e f e n d a n t s were 

u n c o n s t i t u t i o n a l l y c o n v i c t e d o f b o t h g r e a t e r and l e s s e r -

i n c l u d e d o f f e n s e s ) . A c c o r d i n g l y , W i l l i a m s ' s c o n v i c t i o n and 

s e n t e n c e f o r p o s s e s s i o n o f methamphetamine must be v a c a t e d . 5 

5We n o t e t h a t Judge W e l c h ' s d i s s e n t i n P a t r i c k v. S t a t e , 
[Ms. CR-09-1578, M a r c h 25, 2011] So. 3d ( A l a . C r i m . 
App. 2 0 1 1 ) , on w h i c h t h e d i s s e n t h e r e r e l i e s , i s i n a p p o s i t e . 
I n P a t r i c k , t h i s C o u r t r e v e r s e d t h e c i r c u i t c o u r t ' s summary 
d i s m i s s a l o f P a t r i c k ' s R u l e 32 p e t i t i o n on t h e g r o u n d t h a t 
P a t r i c k h a d e s t a b l i s h e d t h a t e q u i t a b l e t o l l i n g o p e r a t e d t o 
a v o i d t h e p r e c l u s i v e e f f e c t o f t h e t i m e b a r i n R u l e 3 2 . 2 ( c ) . 
Judge W e l c h d i s s e n t e d , n o t i n g t h a t a l t h o u g h P a t r i c k h a d 
p l e a d e d f a c t s i n h i s p e t i t i o n t h a t , i f t r u e , w o u l d e n t i t l e h i m 
t o e q u i t a b l e t o l l i n g , P a t r i c k h a d n o t p r o v e n t h a t t h o s e f a c t s 
were t r u e and, t h u s , Judge W e l c h a r g u e d , t h e c a s e s h o u l d be 
remanded f o r P a t r i c k t o be g i v e n an o p p o r t u n i t y t o p r o v e t h e 
f a c t s u n d e r l y i n g h i s a s s e r t i o n t h a t e q u i t a b l e t o l l i n g s h o u l d 
a p p l y t o h i s p e t i t i o n . T h i s c a s e , h owever, does n o t i n v o l v e 
t h e i s s u e w h e t h e r W i l l i a m s has p r o p e r l y p r o v e n f a c t s t o a v o i d 
one o f t h e p r e c l u s i o n s i n R u l e 32.2. As n o t e d a b o v e , as a 
m a t t e r o f l a w , W i l l i a m s ' s d o u b l e - j e o p a r d y c l a i m i s n o t 
p r e c l u d e d . M o r e o v e r , c o n t r a r y t o t h e c o n t e n t i o n i n t h e 
d i s s e n t , i t u n n e c e s s a r y t o remand t h i s c a s e t o a l l o w W i l l i a m s 
an o p p o r t u n i t y t o p r o v e h e r d o u b l e - j e o p a r d y c l a i m b e c a u s e t h e 
f a c t s w a r r a n t i n g r e l i e f on t h a t c l a i m a r e n o t i n d i s p u t e . The 
o n l y d i s p u t e b e t w e e n t h e p a r t i e s i s t h e p r o p e r a p p l i c a t i o n o f 
t h e l a w t o t h o s e u n d i s p u t e d f a c t s . T h u s , o u r h o l d i n g i s n o t 
b a s e d on W i l l i a m s ' s mere a l l e g a t i o n s i n h e r p e t i t i o n , b u t on 
t h e u n d i s p u t e d e v i d e n c e p r e s e n t e d a t W i l l i a m s ' s t r i a l , o f 
w h i c h t h i s C o u r t has t a k e n j u d i c i a l n o t i c e , see s u p r a n o t e 1, 
and on w h i c h b o t h W i l l i a m s and t h e S t a t e r e l y i n m a k i n g t h e i r 
a r g u m e n t s . T h e r e f o r e , as b o t h t h i s C o u r t and t h e A l a b a m a 
Supreme C o u r t have done numerous t i m e s i n t h e p a s t when t h e 
r e c o r d i s c l e a r on i t s f a c e t h a t a R u l e 32 p e t i t i o n e r i s 
e n t i t l e d t o r e l i e f , we g r a n t t h a t r e l i e f , r a t h e r t h a n w a s t e 
s c a r c e j u d i c i a l r e s o u r c e s t o remand f o r W i l l i a m s t o p r e s e n t 
e v i d e n c e t h a t has a l r e a d y b e e n p r e s e n t e d t o a j u r y and t h a t i s 
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B a s e d on t h e f o r e g o i n g , we remand t h i s c a s e f o r t h e 

c i r c u i t c o u r t t o g r a n t W i l l i a m s ' s p e t i t i o n as i t r e l a t e s t o 

h e r c o n v i c t i o n f o r p o s s e s s i o n o f methamphetamine and t o v a c a t e 

a l r e a d y b e f o r e t h i s C o u r t b y way o f j u d i c i a l n o t i c e . See Ex 
p a r t e A.D.R., 690 So. 2d 1208 ( A l a . 1 9 9 7 ) , on remand, 690 So. 
2d 1210 ( A l a . C r i m . App. 1997) ( o r d e r i n g t h e g r a n t i n g o f 
r e l i e f on a p p e a l f r o m t h e summary d i s m i s s a l o f a R u l e 32 
p e t i t i o n where t h e r e c o r d c l e a r l y e s t a b l i s h e d t h a t t h e 
p e t i t i o n e r was e n t i t l e d t o r e l i e f ) ; and Andrews v. S t a t e , 78 
So. 3d 1012 ( A l a . C r i m . App. 2011) (Welch, J . , d i s s e n t i n g ) ( i t 
i s u n n e c e s s a r y t o remand f o r t h e R u l e 32 p e t i t i o n e r t o p r e s e n t 
e v i d e n c e t o p r o v e a c l a i m where t h e r e c o r d b e f o r e t h i s C o u r t 
c l e a r l y e s t a b l i s h e d t h a t t h e c l a i m -- t h a t t h e p e t i t i o n e r ' s 
g u i l t y p l e a was i n v o l u n t a r y -- e n t i t l e d t h e p e t i t i o n e r t o 
r e l i e f ; t h i s C o u r t s h o u l d r e v e r s e t h e summary d i s m i s s a l o f t h e 
p e t i t i o n and o r d e r r e l i e f ) . See a l s o R a g l a n d v. S t a t e , 40 So. 
3d 763 ( A l a . C r i m . App. 2 0 0 9 ) ; B a r r v. S t a t e , 4 So. 3d 578 
( A l a . C r i m . App. 2 0 0 8 ) ; N i c k e n s v. S t a t e , 981 So. 2d 1165 
( A l a . C r i m . App. 2 0 0 7 ) ; C a s t e e l v. S t a t e , 976 So. 2d 505 ( A l a . 
C r i m . App. 2 0 0 7 ) ; L a w r e n c e v. S t a t e , 953 So. 2d 431 ( A l a . 
C r i m . App. 2 0 0 6 ) ; W i l s o n v. S t a t e , 943 So. 2d 803 ( A l a . C r i m . 
App. 2 0 0 6 ) ; W a t k i n s v. S t a t e , 941 So. 2d 343 ( A l a . C r i m . App. 
2 0 0 6 ) ; Peake v. S t a t e , 931 So. 2d 783 ( A l a . C r i m . App. 2 0 0 5 ) ; 
M u r r a y v. S t a t e , 922 So. 2d 971 ( A l a . C r i m . App. 2 0 0 5 ) ; 
J o h n s o n v. S t a t e , 919 So. 2d 1233 ( A l a . C r i m . App. 2 0 0 5 ) ; 
W i l l i a m s v. S t a t e , 920 So. 2d 590 ( A l a . C r i m . App. 2 0 0 5 ) ; 
B r o w n i n g v. S t a t e , 901 So. 2d 757 ( A l a . C r i m . App. 2 0 0 5 ) ; K i n g  
v. S t a t e , 902 So. 2d 736 ( A l a . C r i m . App. 2 0 0 4 ) ; T o l i v e r v. 
S t a t e , 881 So. 2d 1 07 0 ( A l a . C r i m . App. 2 0 0 3 ) ; Reeves v. 
S t a t e , 874 So. 2d 1167 ( A l a . C r i m . App. 2 0 0 2 ) ; B a i l e y v. 
S t a t e , 848 So. 2d 274 ( A l a . C r i m . App. 2002 ); and Moore v. 
S t a t e , 814 So. 2d 308 ( A l a . C r i m . App. 2001) ( a l l r e v e r s i n g 
t h e summary d i s m i s s a l o f a R u l e 32 p e t i t i o n and o r d e r i n g t h e 
c i r c u i t c o u r t t o g r a n t t h e p e t i t i o n e r r e l i e f where t h e r e c o r d 
c l e a r l y e s t a b l i s h e d t h a t t h e p e t i t i o n e r was e n t i t l e d t o t h e 
r e l i e f s o u g h t ) . 
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t h e p o s s e s s i o n c o n v i c t i o n and r e s u l t i n g s e n t e n c e . Due r e t u r n 

s h a l l be f i l e d w i t h i n 42 da y s o f t h e d a t e o f t h i s o p i n i o n . 

REMANDED WITH DIRECTIONS. 

W e l c h , B u r k e , and J o i n e r , J J . , c o n c u r . Windom, P . J . , 
c o n c u r s i n p a r t and d i s s e n t s i n p a r t , w i t h o p i n i o n . 
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WINDOM, P r e s i d i n g J u d g e , c o n c u r r i n g i n p a r t and d i s s e n t i n g i n 

p a r t . 

I a g r e e w i t h t h e m a j o r i t y ' s d i s p o s i t i o n o f P a t r i c i a 

W i l l i a m s ' s a c t u a l - i n n o c e n c e c l a i m . However, f o r t h e r e a s o n s 

s t a t e d i n Judge W e l c h ' s d i s s e n t i n P a t r i c k v. S t a t e , [Ms. CR-

09-1578, Mar. 25, 2011] So. 3d , ( A l a . C r i m . App. 

2 0 1 1 ) , I r e s p e c t f u l l y d i s a g r e e w i t h t h e m a j o r i t y ' s d e c i s i o n t o 

d i r e c t t h e c i r c u i t c o u r t t o v a c a t e one o f W i l l i a m s ' s 

c o n v i c t i o n s a t t h e p l e a d i n g s t a g e . The c i r c u i t c o u r t 

s u m m a r i l y d i s m i s s e d W i l l i a m s ' s R u l e 32, A l a . R. C r i m . P., 

p e t i t i o n on t h e p l e a d i n g s . R u l e 32.3, A l a . R. C r i m . P., 

p r o v i d e s t h a t " [ t ] h e p e t i t i o n e r s h a l l h ave t h e b u r d e n o f 

p l e a d i n g and p r o v i n g b y a p r e p o n d e r a n c e o f t h e e v i d e n c e t h e 

f a c t s n e c e s s a r y t o e n t i t l e t h e p e t i t i o n e r t o r e l i e f . " B e c a u s e 

t h e c i r c u i t c o u r t s u m m a r i l y d i s m i s s e d W i l l i a m s ' s p e t i t i o n on 

t h e p l e a d i n g s , W i l l i a m s has n o t h a d t h e o p p o r t u n i t y t o p r e s e n t 

e v i d e n c e and has n o t met h e r b u r d e n o f " p r o v i n g b y a 

p r e p o n d e r a n c e o f t h e e v i d e n c e t h e f a c t s n e c e s s a r y t o e n t i t l e 

t h e p e t i t i o n e r t o r e l i e f . " I n o t h e r w o r d s , a l t h o u g h t h e 

" a s s e r t i o n s s e t f o r t h i n t h e m a j o r i t y ' s o p i n i o n , i f t r u e , 

[may] e n t i t l e [ W i l l i a m s ] t o [ r e l i e f ] , ... t h e y a r e m e r e l y 
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a l l e g a t i o n s . " P a t r i c k , So. 3d a t (Welch, J . , 

d i s s e n t i n g ) . 

B e c a u s e W i l l i a m s ' s c a u s e i s b e f o r e t h i s C o u r t t o r e v i e w 

t h e c i r c u i t c o u r t ' s a c t i o n on h e r p l e a d i n g s and b e c a u s e she 

has n o t p r e s e n t e d any e v i d e n c e i n s u p p o r t o f h e r a l l e g a t i o n , 

I do n o t b e l i e v e t h a t i t i s a p p r o p r i a t e f o r t h i s C o u r t t o 

o r d e r t h e c i r c u i t c o u r t t o v a c a t e one o f W i l l i a m s ' s 

c o n v i c t i o n s . I n o t h e r w o r d s , t h i s C o u r t s h o u l d n o t s u m m a r i l y 

g r a n t r e l i e f b a s e d on a R u l e 32 p e t i t i o n e r ' s p l e a d i n g s . 

I n s t e a d , t h i s C o u r t s h o u l d a p p l y R u l e 32.2, A l a . R. C r i m . P., 

and remand t h e c a u s e t o t h e c i r c u i t c o u r t w i t h i n s t r u c t i o n s 

f o r i t h o l d an e v i d e n t i a r y h e a r i n g o r a c c e p t e v i d e n t i a r y 

s u b m i s s i o n s , t h u s , p r o v i d i n g W i l l i a m s w i t h an o p p o r t u n i t y t o 

p r e s e n t e v i d e n c e i n an a t t e m p t t o p r o v e h e r c l a i m . R u l e 32.9, 

A l a . R. C r i m . P. T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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