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The appellant, Montana Jordan Windsor, was convicted of
robbery in the first degree, a violation of & 13A-8-41, Ala.
Code 1975. The circuit court sentenced Windsor as a habitual

felony offender with two prior felony convictions to 120
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years' imprisonment. The circuilt court ordered Windsor to pay
a fine of $18,000, restitution in the amount of $32,000, and
court costs.

The record indicates the following pertinent facts. On
April 3, 2010, Windsor entered a CVS Pharmacy retail store in
Dothan wearing a beanie and gloves, which CVS staff found
suspicious because "nobody dresses that warm in the middle of
Spring." (R. 30.) Windsor walked quickly down an aisle of the
store toward the pharmacy department. As he approached the
pharmacy, the pharmacy technician on duty at that time saw
that Windsor was carrying a handgun. Windsor jumped over the
front counter of the pharmacy and demanded OxyContin. Windsor
was in the store for approximately two minutes, during which
time numerous employees of the pharmacy were able to see and
identify Windsor. After Windsor secured the OxyContin he fled
the store. The police estimated the value of the OxyContin in
his possession to be between $35,000 and $40,000, with a
street value of over $100,000.

At the request of the Dothan Police Department, a local
television station aired a videotape of the robbery recorded

by the CVS Pharmacy store's security cameras during the
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evening news as a "Crime Stoppers" segment. Dewey Emfinger saw
that video of the robbery on the news and recognized that the
robber had a similar physical appearance to Windsor, who had
worked as an employee at Emfinger's business for three months.
Emfinger testified that he thought Windsor was the person in
the video from "the way [Windsor] moved, the outline of his
face, vyou know, and his build, size." (R. 78.) Emfinger
telephoned the Crimestoppers tip 1line and reported this
information to authorities.

Shortly after Emfinger's telephone <call, Cp. Chris
Barbaree of the Dothan Police Department Dbrought a
photographic lineup card that contained a picture of Windsor
to the CVS store. One of the pharmacy technicians, Megan
Ferry, 1identified Windsor as the person who had robbed the
store. Ferry was able to pick Windsor out "immediately." This
led to Windsor's arrest.

During the trial, several CVS employees who were present
at the time of the robbery identified Windsor as the person
who had robbed the store. The first CVS employee to testify
was Megan Ferry, who testified that once she saw Windsor enter

the store with a gun she "was trying to get a description of
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[Windsor]... and trying to pay attention to any details 1T
could relay to the officers once they got on the scene." (R.
33.) Ferry further testified that she picked Windsor out of a
photographic lineup as the person that robbed the store, and
she also identified Windsor in court as the perpetrator of the
robbery.

Brittany Hutt, another pharmacy technician on duty at the
time of the robbery, testified that at approximately 4:30 p.m.
Windsor jumped over the counter of the pharmacy and that she
was "face-to-face" with Windsor. Hutt stated that Windsor's
physical appearance was "clear as day, no mask or anything."
(R. 58.) She then pointed to Windsor in the courtroom and
identified him as the "person that jumped the counter.”" (R.
59.) Hutt testified that Windsor demanded OxyContin and was
behind the pharmacy counter for two or three minutes. Hutt
further testified that when shown a photographic line-up, she
told Cpl. Barbaree that she was "a hundred percent" sure that
Windsor was the person who had robbed the CVS store.

Jarrod Tidwell was a pharmacist at CVS and was working at
the time Windsor robbed the pharmacy. Tidwell testified that

he had an unobstructed view when Windsor climbed over the
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counter of the pharmacy department with a gun in his hand.
Tidwell was asked how sure he was that Windsor was the person
who had robbed the CVS store, leading to the following
response:

"I got a great look at him. I mean, it was well 1lit.

I had, you know, two, three minutes to look at him.

There was nothing between me and him. He wasn't

wearing a mask. Just like looking at anybody in here

today. If I looked at you for two minutes, and you

had a gun pointed at me, I'm going to remember what

you looked like."

(R. 105.) Tidwell further testified that he was "100 percent
sure" that Windsor was the person who had robbed the CVS store
when he was presented with a photographic lineup by Cpl.
Barbaree. Tidwell also made an in-court identification of
Windsor.

In addition to the testimony of the employees present at
the CVS store at the time of the robbery, the surveillance-
camera video of the robbery was played for the jury.

The State also presented evidence regarding a prior
incident 1in which Windsor jumped over the counter of the
pharmacy department at a Walgreens store. The State presented

the testimony of Jennifer Bradshaw and Frances Crumwell,

employees of Walgreens. The State also presented testimony
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from Tanja Walker, who witnessed Windsor's flight from the
Walgreens store. The incident at Walgreens occurred on July
16, 2008, when Windsor jumped over the counter of the
pharmacy department and demanded OxyContin. Crumwell was a
pharmacist on duty, and her description of the events 1is
indicative of the testimony of the other two witnesses.
Crumwell testified as follows:

"[Crumwell]: It was about 9:45, because I was
working until 10:00 that night. We were getting
ready to close. We was doing our closing procedures.
And one of my techs, I heard her say, you don't --
you are not supposed to be back here. And at that
point in time I walked over to see what was going
on. And I saw someone standing there. And they said,
I want Oxycontin. And I said, well, if you'll go
back out front, I'll get your prescription. He said,
I don't have a prescription. I want your Oxycontin.

"At that point I said, you need to get out of my
pharmacy. He took a step toward me. And one of my
other techs came between us. And then he jumped over
the counter

[PROSECUTOR] : Did he leave at that point?

[Crumwell]: Yes, Sir.

"[PROSECUTOR] : Did the individual, did [he] ever
give you a name for a prescription?

"[Crumwell]: No. The only thing that [he] said
was that [he] wanted Oxycontin.



CR-11-0154

"[PROSECUTOR] : And you asked [him] if [he] would
give you the prescription and you would get 1t?

"[Crumwell]: Correct. Because we have a waiting
area, which we take, and we counsel people and
whatnot. And he said he didn't have a prescription.
He wanted the Oxycontin.

"[PROSECUTOR] : And did he ever tell you a name
or anything for a prescription that may have been
dropped off earlier?

"[Crumwell]: ©No, sir, not to my recollection.

"[PROSECUTOR]: All right. Now, do you know who
that individual was, or do you see them 1in the

courtroom today? I know it's been a couple of years.

"[Crumwell]: Yes, 1t certainly resembles the
person that was back in the pharmacy.

"[PROSECUTOR] : And can you point out the person
that you recognize?

"(Witness complies [Crumwell pointed toward
Windsor].)"

(R. 137-38.)

In addition to the testimony from the Walgreens employees
and Walker, Cpl. Barbaree -- who also investigated the prior
incident at Walgreens -- testified that after Windsor was
apprehended, Windsor voluntarily stated that he had jumped the
counter at Walgreens in an unsuccessful attempt to steal some
OxyContin and subsequently fled the scene. Cpl. Barbaree

charged Windsor with obstruction of justice for using a false
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identity, because Windsor identified himself to police as
Jeremy Windsor, not Montana Windsor.! However, Cpl. Barbaree
did not charge Windsor with any other crime stemming from the
Walgreens incident.

Windsor testified in his own defense at trial. Windsor
denied that he was the person who had robbed the CVS store.
Windsor testified, however, regarding the events at the
Walgreens store. Windsor admitted that he Jjumped over the
pharmacy counter and demanded OxyContin.

Windsor's case was tried before a jury. After both sides
had rested and the circuit court had instructed the jury on
the applicable law, the jury found Windsor guilty of robbery
in the first degree. This appeal followed.

I.

Windsor first contends that the circuit court erred in
allowing evidence of prior bad acts in violation of Rule
404 (b), Ala. R. Evid. Specifically, Windsor argues that it was
improper for witnesses to testify that in 2008 Windsor
committed a similar crime when he jumped over the counter of

the pharmacy department at a Walgreens and demanded OxyContin.

!Jeremy is Montana Windsor's brother.
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During the trial, Windsor objected to all four of the
witnesses who testified regarding the 1incident at the
Walgreens store to the extent that those witnesses testified
that Windsor jumped over the pharmacy counter at the Walgreens
store and demanded OxyContin.

"The admission or exclusion of evidence 1s a matter

within the sound discretion of the trial court." Tavlor v.

State, 808 So. 2d 1148, 1191 (Ala. Crim. App. 2000), aff'd,
808 So. 2d 1215 (Ala. 2001). "The question of admissibility of
evidence 1s generally left to the discretion of the trial
court, and the trial court's determination on that question
will not be reversed except upon a clear showing of abuse of

discretion.”"™ Ex parte Loggins, 771 So. 2d 10983, 1103 (Ala.

2000) . This 1is equally true with regard to the admission of

collateral-bad-acts evidence. See Davis v. State, 740 So. 2d

1115, 1130 (Ala. Crim. App. 1998). See also Irvin v. State,

940 So. 2d 331, 344-46 (Ala. Crim. App. 2005).

Generally, "[e]vidence of any offense other than that
specifically charged is prima facie inadmissible." Bush v.
State, 695 So. 2d 70, 85 (Ala. Crim. App. 1995) (citing Nicks

v. State, 521 So. 2d 1018 (Ala. Crim. App. 1987)). However,
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the exclusionary rule operates to exclude only evidence of
other crimes that is offered as proof of the defendant's bad

character. See Tyson v. State, 784 So. 2d 328, 346 (Ala.

Crim. App.), aff'd, 784 So. 2d 357 (Ala. 2000). Specifically,
Rule 404 (b), Ala. R. Evid., states, in pertinent part:

"(b) Other Crimes, Wrongs, or Acts. Evidence
of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show
action in conformity therewith. It may, however, be
admissible for other purposes, such as proof of
motive, opportunity, intent, preparation, plan,
knowledge, identity, or absence of mistake or
accident ...."

In Irvin v. State, 940 So. 2d 331 (Ala. Crim. App. 2005),

this Court explained:

"In Robinson v. State, 528 So. 2d 343 (Ala. Crim.
App. 1986), this Court discussed the purpose of the
exclusionary rule, stating:

"'"'On the trial of a person for the
alleged commission of a particular crime,
evidence of his doing another act, which
itself is a crime, is not admissible if the
only probative function of such evidence is
to show his bad character, inclination or
propensity to commit the type of crime for
which he is being tried. This is a general
exclusionary rule which ©prevents the
introduction of prior criminal acts for the
sole purpose of suggesting that the accused
is more likely to be guilty of the crime in
question.'" Pope v. State, 365 So. 2d 369,
371 (Ala. Crim. App. 1978), gquoting C.
Gamble, McElroy's Alabama Evidence 69.01

10
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(3d ed. 1977). "'This exclusionary rule is
simply an application of the character rule
which forbids the State to prove the
accused's Dbad character by particular
deeds. The basis for the rule lies in the
belief that the prejudicial effect of prior
crimes will far outweigh any probative
value that might be gained from them. Most
agree that such evidence of prior crimes
has almost an irreversible impact upon the

minds of the jurors.'" Ex parte Arthur, 472
So. 2d 665, 668 (Ala. 1985), quoting
McElrov's supra, 69.01(1). Thus, the
exclusionary rule serves to protect the
defendant's right to a fair trial. "'The

jury's determination of guilt or innocence
should be based on evidence relevant to the
crime charged.'" Ex parte Cofer, 440 So. 2d
1121, 1123 (Ala. 1983); Terrell v. State,
397 So. 2d 232, 234 (Ala. Cr. App. 1981),
cert. denied, 397 So. 2d 235 (Ala. 1981);
United States wv. Turquitt, 557 F.2d 464,
468 (5th Cir. 1977).

"'"Tf the defendant's commission of
another crime or misdeed is an element of
guilt, or tends to prove his guilt
otherwise than by showing of bad character,
then proof of such other act is

admissible." Saffold v. State, 494 So. 2d
164 (Ala. Crim. App. 1986) . The
well-established exceptions to the

exclusionary rule include: (1) relevancy to
prove identity; (2) relevancy to prove res
gestae; (3) relevancy to prove scienter;
(4) relevancy to prove intent; (5)
relevancy to show motive; (6) relevancy to
prove system; (7) relevancy to prove
malice; (8) relevancy to rebut special
defenses; and (9) relevancy 1in various
particular crimes. Willis v. State, 449
So. 2d 1258, 1260 (Ala. Crim. App. 1984);

11
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Scott v. State, 353 So. 2d 36 (Ala. Crim.
App. 1977). However, the fact that
evidence of a prior bad act may fit into
one of these exceptions will not alone
justify its admission. "'Judicial inquiry
does not end with a determination that the
evidence of another crime is relevant and
probative of a necessary element of the
charged offense. It does not suffice simply
to see 1if the evidence is capable of being
fitted within an exception to the rule.
Rather, a balancing test must be applied.
The evidence of another similar crime must
not only be relevant, 1t must also be
reasonably necessary to the government's
case, and 1t must be plain, clear, and
conclusive, before its probative value will
be held to outweigh its potential
prejudicial effects.'" Averette v. State,
469 So. 2d 1371, 1374 (Ala. Crim. App.
1985), quoting United States v. Turquitt,
supra at 468-69 . "'"Prejudicial" is used
in this phrase to limit the introduction of
probative evidence of prior misconduct only
when it is unduly and unfairly
prejudicial.’ [Citation omitted.] 'Of
course, "prejudice, in this context, means
more than simply damage to the opponent's
cause. A party's case is always damaged by
evidence that the facts are contrary to his
contention; but that cannot be ground for
exclusion. What is meant here is an undue
tendency to move the tribunal to decide on
an improper basis, commonly, though not
always, an emotional one."'" Averette v.
State, supra, at 1374.°

"528 So. 2d at 347. See also Hocker v. State,
840 So. 24 197, 213-14 (Ala. Crim. App. 2002)."

940 So. 2d at 345-4e6.

12
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Two of the above mentioned exceptions to the exclusionary
rule -- 1identity and motive -- are present 1in the instant
case. With regard to Rule 404(b) evidence used to prove
identity, the Alabama Supreme Court has held: "[E]vidence of
a prior crime 1s admissible only when the circumstances
surrounding the prior c¢rime and those surrounding the
presently charged crime 'exhibit such a great degree of
similarity that anyone viewing the two offenses would
naturally assume them to have been committed by the same

person.'" Ex parte Arthur, 472 So. 2d 665, 668 (Ala.

1985) (quoting Brewer v. State, 440 So.2d 1155, 1161 (Ala.

Crim. App. 1983)). See also Irwin v. State, 940 So. 2d 331,

345-52 (Ala. Crim. App. 2005). With regard to Rule 404 (b)
evidence used to prove motive, this Court has stated: "[I]t is
permissible in every criminal case to show that there was an
influence, an inducement, operating on the accused, which may
have led or tempted him to commit the offense.”" Estes v.
State, 776 So. 2d 206, 210-11 (Ala. Crim. App. 1999).

The record indicates that the circuit court did not abuse
its discretion when it allowed testimony regarding Windsor's

actions at the Walgreens store because that evidence tended to

13



CR-11-0154

prove both identity and motive. Windsor's defense placed at
issue his identity as the perpetrator of the crime at the CVS
store. Windsor's actions at the Walgreens store -- namely,
jumping over the pharmacy counter and demanding OxyContin --
exhibited a very high degree of similarity to the robbery he
later committed at the CVS store.

The evidence also demonstrated Windsor's motive -- as he
demanded OxyContin and appeared to be under the influence of
drugs during both incidents. This tended to show that
Windsor's motive for jumping over the pharmacy counter in both
instances was because of his need for OxyContin. Because the
Rule 404 (b) evidence admitted against Windsor was not entered
against him to prove his bad character, but was admitted in
order to show identity and motive, the circuit court did not
abuse 1its discretion when it allowed the State to present
testimony about the 2008 incident at the Walgreens store.

IT.

Windsor next contends that the circuit court erred when
it failed to give the jury a limiting instruction with regard
to the evidence of Windsor's prior bad acts. Specifically,

Windsor argues that the jury should have been instructed that

14
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the testimony about Windsor's actions at the Walgreens store
should have been considered only to prove motive, opportunity,
intent, preparation, knowledge, identity, or absence of
mistake or accident, and not to prove that Windsor acted in
conformity with that character when he robbed the CVS Store.
As discussed in Part I, supra, Windsor objected to the
testimony about the incident at the Walgreens store. Although
Windsor did not request a limiting instruction with regard to
that evidence at the time of the testimony, he did request
prior to the jury beginning deliberations that the circuit
court provide the jury with a limiting instruction:
"[Defense Counsel]: May I approach, Judge?
"THE COURT: Yes.

" (Whereupon, the following occurred at the
bench out of the hearing of the jury.)

"[Defense Counsel]: We are entitled to 404 --

"THE COURT: You didn't give it to me. Mr.
Bullard, you didn't ask for it.

"[Defense Counsel]: I don't have to ask for it.
"THE COURT: I'll look at it. Do you wish to look
at this [requested limiting instruction to be

provided to the jury]?

"[PROSECUTOR]: I've seen 1it.

15
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"THE COURT: Any objections?
"[PROSECUTOR]: I object to it.

"THE COURT: I will not offer it. You may make an
exception.

"[Defense Counsel]: Let the record know that I
requested it.

"THE COURT: And I asked you for what you wanted
before I began this charge and it was not brought
forth at that time.

"[Defense Counsel]: I didn't hear that, Judge.

"THE COURT: I understand. But it's now denied.
All right.

" (Whereupon, the following occurred in the
hearing and presence of the jury.)

"THE COURT: So now 1s the time for you to begin
your work. And 1f you will go on into the jury room
and make your determination. The evidence will be
gathered up and given to you.

" (Whereupon, the jury was excused to begin
deliberations.)

"THE COURT: Any exception to the charge?

"[PROSECUTOR]: The State 1s satisfied.

"[Defense Counsel]: Yes, your Honor.

"THE COURT: You may give your exceptions.

"[Defense Counsel]: We would request the 404
charge and I'd like it to be made part of the record

that we requested that charge. And we are entitled
to a 404 charge. I've got it marked.

16
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"THE COURT: Let me mark the denial on it. And
we'll make it for your record purposes. And in the
future, Mr. Bullard, when I ask if there is anything
further for the Court, I would expect any charges
that you want to go to be given.

"[Defense Counsel]: All I can do 1is apologize.

"THE COURT: You don't have to apologize. It
interrupts the flow.

"[Defense Counsel]: I was sure you were going to
give the charge anyway.

"THE COURT: Well, you've made your objections on
the record in regard to the 404 ruling.

"[Defense Counsel]: Thank you, Your Honor."
(R. 283-85.) As the above exchange indicates, Windsor has
preserved this issue for review on appeal.
Windsor is correct 1n his assertion that the circuit
court abused 1its discretion by failing to provide the
requested limiting instruction. As the Alabama Supreme Court

discussed in Ex Parte Billups, 86 So. 3d 1079, 1085 (Ala.

2010) :

"In Huddleston v. United States, 485 U.S. 681,
108 Ss.Ct. 1496, 99 L.Ed.2d 771 (1988), the United
States Supreme Court stated that, when evidence of
a defendant's other crimes, wrongs, or acts 1is
introduced under Rule 404 (b), Fed. R. Evid., 'the
trial court shall, upon request, instruct the Jjury
that the similar acts evidence is to be considered
only for the proper purpose for which it was
admitted.' 485 U.S. at 691-92, 108 S.Ct. 1496

17



CR-11-0154

(citing United States v. Ingraham, 832 F.2d 229, 235
(Ist Cir. 1987) (emphasis added)."

Here, the circuit court erred in refusing to instruct the jury
as to the limited purpose for which the evidence of Windsor's
prior bad acts was admitted after such an instruction was
requested by Windsor.

Nevertheless, we conclude that the admission of the
testimony regarding the 2008 incident at the Walgreens store
without a limiting instruction, although error, was harmless
error. The harmless-error rule provides, in pertinent part:

"No judgment may be reversed or set aside ... on

the ground of ... improper admission or rejection of
evidence, ... unless in the opinion of the court to
which the appeal is taken or application is made,
after examination of the entire cause, it should
appear that the error complained of has probably
injuriously affected substantial rights of the
parties."

Rule 45, Ala. R. App. P.

In Lewis v. State, 889 So. 2d 623 (Ala. Crim. App. 2003),

this Court stated:

"'The United States Supreme Court has recognized
that most errors do not automatically render a trial
unfair and, thus, can be harmless.' Whitehead v.
State, 777 So. 2d 781, 847 (Ala. Crim. App. 1999),
aff'd, 777 So. 2d 854 (Ala. 2000), cert. denied, 532
U.S. 907 (2001), citing Arizona v. Fulminante, 499
U.S. 279 (1991).

18
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"'After finding error, an appellate court
may still affirm a conviction or sentence
on the ground that the error was harmless,
if indeed it was. Chapman [v. California,
386 U.S. 18 (1967)]1; Sattari v. State, 577
So. 2d 535 (Ala. Crim. App. 1990), cert.
denied, 577 So. 2d 540 (Ala. 1991); [Ala.]
R. App. P. 45 .... In order for a
constitutional error to be deemed harmless
under Chapman, the state must prove beyond
a reasonable doubt that the error did not
contribute to the verdict and/or sentence.
In order for a nonconstitutional error to
be deemed harmless, the appellate court
must determine with "fair assurance... that
the judgment was not substantially swayed
by the error." Kotteakos v. United States,
328 U.Ss. 750, 765, 66 S.Ct. 1239, 1248, 90
L.Ed. 1557 (1946) . See Brecht V.
Abrahamson, 507 U.S. 619, 113 s.Ct. 1710,
123 L.Ed.2d 353 (1993); Vines wv. United
States, 28 F.3d 1123, 1130 (1l1th Cir.
1894). ... In order for the error to be
deemed harmless under Ala. R. App. P. 45,
the state must establish that the error did
not or probably did not injuriously affect
the appellant's substantial rights.... The
purpose of the harmless error rule 1is to
avoid setting aside a conviction or
sentence for small errors or defects that
have little, if any, likelihood of changing
the result of the trial or sentencing.'"

"Davis v. State, 718 So. 2d 1148, 1164 (Ala. Crim.
App. 1995), aff'd, 718 So. 2d 1le66 (Ala. 1998),
cert. denied, 525 U.S. 1179 (19%¢9)."

889 So. 2d at 666.
Our review of the record in the instant case indicates

that beyond the testimony regarding the Walgreens incident,

19
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the State presented overwhelming evidence of Windsor's guilt.
Three CVS employees who were present at the time of the
robbery clearly and unequivocally identified Windsor as the
man who robbed the CVS store. Video taken by a surveillance
camera in the store depicted Windsor, whose appearance was not
obscured, robbing CVS. Finally, Windsor's former employer
identified Windsor from the same video surveillance footage as
the perpetrator of the crime. Therefore, 1in light of the
evidence presented at trial and the totality of the
circumstances, we conclude that the circuit court's failure to
instruct the jury on the limited purposes for which it could
consider the evidence of the 2008 incident at the Walgreens
store was harmless beyond a reasonable doubt.
ITIT.

Finally, Windsor contends that the circuit court abused
its discretion in sentencing him to 120 years' imprisonment.
Specifically, Windsor argues that his sentence is excessive
because the maximum sentence under § 13A-5-9(b) (3), Ala. Code
1975, is "not 1less than 99 vyears or a maximum of 1life
imprisonment." (Windsor's brief, p. 34.)

"'Review on appeal 1s restricted to questions
and 1issues properly and timely raised at trial.'

20
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Newsome v. State, 570 So. 2d 703, 717 (Ala. Crim.
App. 1989). 'An issue raised for the first time on
appeal is not subject to appellate review because it
has not been properly preserved and presented.'
Pate v. State, 601 So. 2d 210, 213 (Ala. Crim. App.
1992). '"[T]o preserve an 1issue for appellate
review, it must be presented to the trial court by
a timely and specific motion setting out the

specific grounds in support thereof."' McKinney v.
State, 654 So. 24 95, 99 (Ala. Crim. App. 1995)
(citation omitted ) .... 'The purpose of requiring

a specific objection to preserve an 1ssue for
appellate review is to put the trial judge on notice
of the alleged error, giving an opportunity to
correct 1t Dbefore the case 1is submitted to the
jury.' Ex parte Works, 640 So. 2d 1056, 1058 (Ala.
1994) ."

Ex parte Coulliette, 857 So. 2d 793, 794-95 (Ala. 2003).

In the instant case, Windsor raises his argument that his
sentence is excessive for the first time on appeal. At the
time of his sentencing, the following exchange occurred:

"THE COURT: I'm going to sentence you to a
hundred and twenty years in the State penitentiary.

There 1s a case that allows that. Do you have

anything to say before the Court before I reaffirm

this sentence?
"[Windsor]: May God's will be done.
"THE COURT: That is all you have to say?
"[Windsor]: Yes, sir.

(R.S. 6.) In his motion for a new trial, Windsor asserted the

above-discussed claims under Rule 404 (b), Ala. R. Crim. P

7
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but Windsor made no objection to the length of sentence
imposed by the circuit court. Because Windsor did not raise
his excessive-sentence claim with the circuit court, this
claim is not preserved for review on appeal.

Moreover, even 1f Windsor had preserved this claim for
appeal, he would not be entitled to relief. Section 13A-5-
9(b), Ala. Code 1975, provides, in pertinent part:

"In all cases when it 1is shown that a criminal

defendant has been previously convicted of any two

felonies and after such convictions has committed

another felony, he or she must be punished as
follows:

"(3) On conviction of a Class A
felony, he or she must be punished by
imprisonment for 1life or for any term of
not less than 99 years."
The Alabama Supreme Court interpreted the meaning of "by

imprisonment for life or for any term not less than 99 years"

in Lane v. State, 66 So. 3d 824 (Ala. 2010), holding:

"[W]e conclude that the phrase 'for any term of not
less than 99 years' means that the sentencing
options for a defendant with two prior felony
convictions who 1s sentenced pursuant to the HFOA
are a minimum sentence of 99 years, a maximum
sentence of life imprisonment, and any term of years
between the minimum and the maximum, i.e., any term
in excess of 99 years. Lane was sentenced to 120

22
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years; therefore, his sentence is within the
prescribed statutory range of punishment."

66 So. 3d at 829-30.

In the instant case, as in Lane, Windsor was sentenced
under § 13A-5-9(b), Ala. Code 1975, to 120 years' imprisonment
because Windsor was a habitual felony offender who had
committed a Class A felony after having committed two prior
felonies. As such, Windsor's sentence is indistinguishable
from the sentence imposed in Lane, a sentence that was upheld
as within the permissible statutory range by the Alabama
Supreme Court. "When a sentence imposed by the trial court is
within the minimum and maximum range provided by our statutory
law, this court will not overturn the sentence unless there is

clear abuse by the trial court." Sparks v. State, 665 So. 2d

996, 997 (Ala. Crim. App. 1995).
At sentencing, the circuit court explained its basis for
the sentence imposed on Windsor as follows:

"Mr. Windsor, it's because of people like you
that we have plexi-glass shields between merchants
and their customers to prevent 1injury to their
employees and to the general public.

"You demonstrated that drugs are your obsession.
And I don't see that stopping. I'm going to sentence
you to a hundred and twenty years 1n the State
penitentiary."

23
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(R.S. 6.) Because the record indicates that the circuit court
did not abuse its discretion in imposing this sentence, and
because the sentence 1imposed on Windsor was within the
statutory range of punishment, Windsor is not entitled to
relief on his claim that his sentence is excessive.

Based on the foregoing, the judgment of the circuit court
is affirmed.

AFFIRMED.

Windom, P.J., and Burke and Joiner, JJ., concur. Welch,

J., dissents, with opinion.
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WELCH, Judge, dissenting.

The majority affirms Montana Jordan Windsor's conviction
for first-degree robbery at a CVS pharmacy. I disagree with
the majority's resolution of Issue I, regarding the trial
court's admission of collateral-bad-act-evidence, and Issue
I, regarding the trial court's failure to give the jury a
limiting instruction about that evidence.

The State's testimony established that on April 3, 2010,
a man armed with a handgun and wearing a hat and gloves jumped
across the counter at a CVS pharmacy and asked where the drugs
were located. The robber demanded that the pharmacist, Jason
Tidwell, put drugs in a zippered bag he brought with him. As
Tidwell took prescription drugs from the pharmacy's safe and
put them into the robber's zippered bag, the robber stated he
wanted Oxycontin and he began putting drugs into the bag, too.
After the bag was filled, the robber jumped over the counter
and ran from the store. He took a wvariety of prescription
drugs with him, Tidwell said: "Morphine sulfate, wvarious
strengths. Oxycontin. I think he got every bottle of
Oxycontin we had. Duragesic patches, ligquid morphine, vyou

know. Demerol." (R. 105.)
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A videotape of the CVS robbery was shown on the
television news. A former employer of Windsor's contacted
authorities after he saw the videotape, and he told them that
the robber on the video looked like Windsor. Tidwell and two
other CVS employees 1identified Windsor from photographic
lineups, and Windsor was arrested.

In addition to the foregoing testimony the State
presented substantial evidence regarding a collateral bad act.
Specifically, the State presented testimony that on July 16,
2008, Windsor jumped the counter at a Walgreens pharmacy and
demanded Oxycontin. He appeared to be under the influence of
drugs, and dazed; he was not armed. Pharmacy employees
refused to comply with his demand for Oxycontin, and he jumped
back across the counter and fled from the store. The State
presented additional testimony that, after Windsor fled from
the store on foot, he ran into a car and fell. The driver of
the car testified that she turned her car around after the man
struck it; she said that a bystander was urging the dazed man
to go to the hospital. The driver further testified:

"And I used to work next door as a security officer

at the Houston County Corrections Work Release.

And, I guess, when he saw me in uniform, because T
was in uniform, I was on my way to work, he started
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off to run. And I said, '[W]here he at?' And about

that time he was trying to get his little run going

on."
(R. 143.) She further stated that she caught Windsor,
"slammed him on the ground," and detained him until the police
arrived. (R. 143-44.)

Windsor was not charged with attempted theft at
Walgreens. However, the officer who investigated the CVS
robbery testified that he had also investigated the Walgreens
incident, and he said Windsor was charged with obstruction of
justice after the Walgreens incident because Windsor initially
gave the officer an incorrect name during that investigation.

In spite of the fact that the trial court permitted
substantial evidence about the Walgreens incident, including
testimony about Windsor's flight from Walgreens, and about the
police investigation of the incident, the trial court refused
Windsor's request that it give the jurors any instruction to
limit their consideration of that collateral testimony. The
trial court's actions resulted in reversible error.

First, I do not agree with the majority that the
collateral-act evidence was admissible. Collateral-act

evidence is generally prohibited, Rule 404 (b), Ala. R. Evid.,
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and the well established rule is that a defendant's guilt or
innocence 1s to be based on evidence relevant to the crime
with which he 1s currently charged. Evidence of collateral
bad acts is "presumptively prejudicial because it could cause
the jury to infer that, because the defendant has committed

crimes in the past, it 1s more likely that he committed the

particular crime with which he is charged -- thus, it draws
the Jjurors' minds away from the main issue." Ex parte
Drinkard, 777 So. 2d 295, 296 (Ala. 2000). The general rule

prohibiting collateral-act evidence protects a defendant's
right to a fair trial because the prejudicial effect of
evidence of bad acts or other crimes is likely to far outweigh
any probative value that might be gained from admitting the

evidence. E.g., Irvin v. State, 940 So. 2d 331 (Ala. Crim.

App. 2005). "Most agree that such evidence of prior crimes
has almost an irreversible impact upon the minds of jurors."

C. Gamble, McElroy's Alabama FEvidence § 69.01(1) (5th ed.

1996). See also Ex parte Billups, 86 So. 3d 1079 (Ala. 2010).

The majority holds that evidence about the Walgreens
incident was admissible as an exception to the general rule of

exclusion because it tended to prove both identity and motive.
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However, when Windsor objected to the admission of the
evidence at trial, the State did not argue that the evidence
was relevant to prove motive, it argued only that the evidence

was relevant to prove identity:

"But they have invoked an identity issue. And I
need to know about this prior bad acts [sic]. And
it is the robbery of Walgreens. And he was asking
for Oxycontin in Dboth cases. It helps prove

identity that he has done this before. He has a
habit of doing this. And it is relevant. They are
very, very similar. And the prior bad acts show the
identity can be established through prior bad acts.
And identity has been challenged by them, the
defense. It is proper."

(R. 125.)
The majority sets out the relevant legal principles
regarding admissibility of evidence to show identity:

"With regard to Rule 404 (b) evidence used to prove
identity, the Alabama Supreme Court has held:
'evidence of a prior crime 1s admissible only when
the circumstances surrounding the prior crime and
those surrounding the ©presently charged crime
"exhibit such a great degree of similarity that
anyone viewing the two offenses would naturally
assume them to have been committed by the same
person.™! Ex parte Arthur, 472 So. 2d 665, 668
(Ala. 1985) (quoting Brewer v. State, 440 So.2d 1155,
1161 (Ala. Crim. App. 1983))."

Windsor v. State, So. 3d at

I do not believe that the majority applies those

principles correctly in this case. In 2008 Windsor climbed
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over the counter at a Walgreens pharmacy and asked for
Oxycontin. That is the only similarity between the Walgreens
incident and this robbery. The robber in this case was armed,
while Windsor was not armed at Walgreens; the robber in this
case brought a bag with him and demanded "drugs" initially,
later demanded Oxycontin, and left with a wvariety of
controlled substances, while Windsor demanded Oxycontin at
Walgreens and left empty-handed when Walgreens employees
refused to give him anything; Windsor was under the influence
of drugs at Walgreens, but there was no testimony that the
robber at CVS was 1ntoxicated or impaired. The only
similarity between the two incidents i1s that Windsor and the
CVS robber both jumped the pharmacy counter and demanded
Oxycontin, but that, alone, hardly satisfies the requirements
for the admission of the collateral-act evidence to prove
identity -- that the two crimes be unique and exhibit a high
degree of similarity. To the contrary, as the pharmacist at
CVS testified, the controlled substances the robber took from
CVS were kept in a safe, in part, as a deterrent for robbery;
Tidwell said, "Usually when pharmacies are robbed, those are

the things they are after."” (R. 106.) Another pharmacy

30



CR-11-0154

employee testified that CVS employees are trained about how to
react 1if the pharmacy is robbed. (R. 33.) Pharmacy
robberies, obviously, are not unique, and nothing about the
circumstances of this robbery and the Walgreens incident were
so similar that anyone viewing the two crimes would assume
automatically that they had been committed by the same person.
In fact, when the trial court sentenced Windsor, it stated:
"Mr. Windsor, it's because of people like you that we have
plexi-glass shields between merchants and their customers to
prevent injury to their employees and to the general public."
(Sent. R. 6.)° Therefore, I believe that Rule 404 (b), Ala. R.
Evid., precluded admission of the testimony about the
Walgreens incident and that the trial court abused 1its
discretion when it admitted that evidence.

Even 1f the collateral-act evidence was correctly
admitted, I believe reversible error occurred nonetheless
because the trial court failed to instruct the jury so as to
limit the jury's consideration of the evidence. The majority
agrees that the trial court erred when it failed to instruct

the jury about the proper uses for the collateral evidence,

’The transcript of the sentencing hearing is separately
paginated, and is designated " (Sent. R.)" in this dissent.
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but it holds that the error was harmless because, 1t says,
evidence of Windsor's guilt was overwhelming. I disagree.
Rule 45, Ala. R. App. P., provides, 1in relevant part,
that no judgment may be reversed on the ground of improper
instruction of the jury unless, after an examination of the
entire cause, 1t appears to the reviewing court that the error
has probably injuriously affected substantial rights of the
parties. Windsor presented substantial alibi evidence in this
case, and the defense thoroughly called into question the
validity of the witnesses's identification of Windsor as the
robber. In light of the conflicting evidence, my review of
the entire cause leads me to conclude that the jurors might
have had a reasonable doubt about Windsor's guilt if it had
not also been presented with the substantial collateral
evidence about the Walgreens incident diverting their minds
from the issues and evidence relevant only to this case.
Instead, the jurors were erroneously permitted to consider a
vast amount of evidence unrelated to the CVS robbery, and they
were 1nstructed to consider all the evidence in deciding

Windsor's guilt. For example, the trial court instructed the

jury:
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"Once evidence has been admitted by the Court,

only the Jjury can consider two essential things

about this evidence: First, whether it should be

believed; and, second, how important it is to your
decision. You make these two decisions with each
part of the evidence by using your own common sense

as reasoconable men and women."

(R. 279.)

The trial court's failure to give the jury a limiting
instruction as to the collateral-act evidence unquestionably
affected Windsor's substantial rights, as the jurors here were
free to consider the collateral-act evidence as proof of
Windsor's bad character, as substantive evidence of Windsor's
guilt in this crime, and for any other purpose the jurors'
"common sense" dictated. Alabama courts have reversed

convictions when the limiting instructions given by a trial

court did not sufficiently limit a jury's consideration of

collateral-act evidence. See Ex parte Billups, 86 So. 3d 1079

(Ala. 2010); Marks v. State, [Ms. CR-10-0819, Feb. 10, 2012]

~_So0. 3d  (Ala. Crim. App. 2012). Here, the trial court
did not 1limit the use of the collateral evidence at all.
Collateral-act evidence is "presumptively prejudicial because

it could cause the jury to infer that, because the defendant

has committed crimes in the past, it is more likely that he
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committed the particular crime with which he 1s charged," Ex

parte Drinkard, 777 So. 2d 295, 296 (Ala. 2000), and the jury

was actually encouraged to evaluate that evidence just as it
did the substantive evidence of Windsor's guilt. The
prejudice to Windsor was actual and substantial, and the error
cannot be considered harmless.

Therefore, I believe that Rule 404 (b), Ala. R. Evid., was
violated and that the trial court abused its discretion when
it allowed evidence about the Walgreens incident. But even if
the evidence had been properly admitted, the trial court's
failure to give any instruction to the jury regarding the

permissible use of that collateral-act evidence resulted in

reversible error. The errors seriously undermined the
fairness of the trial. Windsor's conviction should be
reversed.

For all of the foregoing reasons, I respectfully dissent.
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