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KELLUM, Judge. 

The a p p e l l a n t , Montana Jordan Windsor, was c o n v i c t e d of 

robber y i n the f i r s t degree, a v i o l a t i o n of § 13A-8-41, A l a . 

Code 1975. The c i r c u i t c o u r t s entenced Windsor as a h a b i t u a l 

f e l o n y o f f e n d e r w i t h two p r i o r f e l o n y c o n v i c t i o n s t o 120 
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y e a r s ' imprisonment. The c i r c u i t c o u r t o r d e r e d Windsor t o pay 

a f i n e of $18,000, r e s t i t u t i o n i n the amount of $32,000, and 

c o u r t c o s t s . 

The r e c o r d i n d i c a t e s the f o l l o w i n g p e r t i n e n t f a c t s . On 

A p r i l 3, 2010, Windsor e n t e r e d a CVS Pharmacy r e t a i l s t o r e i n 

Dothan w e a r i n g a b e a n i e and g l o v e s , which CVS s t a f f found 

s u s p i c i o u s because "nobody d r e s s e s t h a t warm i n the midd l e of 

S p r i n g . " (R. 30.) Windsor walked q u i c k l y down an a i s l e of the 

s t o r e toward the pharmacy department. As he approached the 

pharmacy, the pharmacy t e c h n i c i a n on duty a t t h a t time saw 

t h a t Windsor was c a r r y i n g a handgun. Windsor jumped over the 

f r o n t c o u n t e r of the pharmacy and demanded OxyContin. Windsor 

was i n the s t o r e f o r a p p r o x i m a t e l y two minutes, d u r i n g which 

time numerous employees of the pharmacy were a b l e t o see and 

i d e n t i f y Windsor. A f t e r Windsor s e c u r e d the OxyContin he f l e d 

the s t o r e . The p o l i c e e s t i m a t e d the v a l u e of the OxyContin i n 

h i s p o s s e s s i o n t o be between $35,000 and $40,000, w i t h a 

s t r e e t v a l u e of over $100,000. 

At the r e q u e s t of the Dothan P o l i c e Department, a l o c a l 

t e l e v i s i o n s t a t i o n a i r e d a v i d e o t a p e of the robb e r y r e c o r d e d 

by the CVS Pharmacy s t o r e ' s s e c u r i t y cameras d u r i n g the 
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ev e n i n g news as a "Crime S t o p p e r s " segment. Dewey Emfinger saw 

t h a t v i d e o of the robb e r y on the news and r e c o g n i z e d t h a t the 

robber had a s i m i l a r p h y s i c a l appearance t o Windsor, who had 

worked as an employee a t Emfinger's b u s i n e s s f o r t h r e e months. 

Emfinger t e s t i f i e d t h a t he thought Windsor was the pers o n i n 

the v i d e o from " t h e way [ W i n d s o r ] moved, the o u t l i n e of h i s 

f a c e , you know, and h i s b u i l d , s i z e . " (R. 78.) Emfinger 

t e l e p h o n e d the C r i m e s t o p p e r s t i p l i n e and r e p o r t e d t h i s 

i n f o r m a t i o n t o a u t h o r i t i e s . 

S h o r t l y a f t e r E mfinger's t e l e p h o n e c a l l , Cp. C h r i s 

Barbaree of the Dothan P o l i c e Department brought a 

p h o t o g r a p h i c l i n e u p c a r d t h a t c o n t a i n e d a p i c t u r e of Windsor 

t o the CVS s t o r e . One of the pharmacy t e c h n i c i a n s , Megan 

F e r r y , i d e n t i f i e d Windsor as the pers o n who had robbed the 

s t o r e . F e r r y was a b l e t o p i c k Windsor out " i m m e d i a t e l y . " T h i s 

l e d t o Windsor's a r r e s t . 

D u r i n g the t r i a l , s e v e r a l CVS employees who were p r e s e n t 

at the time of the r o b b e r y i d e n t i f i e d Windsor as the person 

who had robbed the s t o r e . The f i r s t CVS employee t o t e s t i f y 

was Megan F e r r y , who t e s t i f i e d t h a t once she saw Windsor e n t e r 

the s t o r e w i t h a gun she "was t r y i n g t o get a d e s c r i p t i o n of 
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[ W i n d s o r ] . . . and t r y i n g t o pay a t t e n t i o n t o any d e t a i l s I 

c o u l d r e l a y t o the o f f i c e r s once t h e y got on the s c e n e . " (R. 

33.) F e r r y f u r t h e r t e s t i f i e d t h a t she p i c k e d Windsor out of a 

p h o t o g r a p h i c l i n e u p as the per s o n t h a t robbed the s t o r e , and 

she a l s o i d e n t i f i e d Windsor i n c o u r t as the p e r p e t r a t o r of the 

robbery. 

B r i t t a n y H u t t , another pharmacy t e c h n i c i a n on duty a t the 

time of the robbery, t e s t i f i e d t h a t at a p p r o x i m a t e l y 4:30 p.m. 

Windsor jumped over the c o u n t e r of the pharmacy and t h a t she 

was " f a c e - t o - f a c e " w i t h Windsor. H u t t s t a t e d t h a t Windsor's 

p h y s i c a l appearance was " c l e a r as day, no mask or a n y t h i n g . " 

(R. 58.) She then p o i n t e d t o Windsor i n the courtroom and 

i d e n t i f i e d him as the "p e r s o n t h a t jumped the c o u n t e r . " (R. 

59.) H u t t t e s t i f i e d t h a t Windsor demanded OxyContin and was 

b e h i n d the pharmacy c o u n t e r f o r two or t h r e e minutes. H u t t 

f u r t h e r t e s t i f i e d t h a t when shown a p h o t o g r a p h i c l i n e - u p , she 

t o l d C p l . Barbaree t h a t she was "a hundred p e r c e n t " sure t h a t 

Windsor was the person who had robbed the CVS s t o r e . 

J a r r o d T i d w e l l was a p h a r m a c i s t at CVS and was w o r k i n g at 

the time Windsor robbed the pharmacy. T i d w e l l t e s t i f i e d t h a t 

he had an u n o b s t r u c t e d view when Windsor c l i m b e d over the 
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co u n t e r of the pharmacy department w i t h a gun i n h i s hand. 

T i d w e l l was asked how sure he was t h a t Windsor was the person 

who had robbed the CVS s t o r e , l e a d i n g t o the f o l l o w i n g 

r e s p o n s e : 

" I got a g r e a t l o o k a t him. I mean, i t was w e l l l i t . 
I h a d , you know, two, t h r e e minutes t o l o o k a t him. 
There was n o t h i n g between me and him. He wasn't 
we a r i n g a mask. J u s t l i k e l o o k i n g a t anybody i n here 
today. I f I l o o k e d a t you f o r two m i n u t e s , and you 
had a gun p o i n t e d a t me, I'm g o i n g t o remember what 
you l o o k e d l i k e . " 

(R. 105.) T i d w e l l f u r t h e r t e s t i f i e d t h a t he was "100 p e r c e n t 

s u r e " t h a t Windsor was the p e r s o n who had robbed the CVS s t o r e 

when he was p r e s e n t e d w i t h a p h o t o g r a p h i c l i n e u p by C p l . 

B a r b a r e e . T i d w e l l a l s o made an i n - c o u r t i d e n t i f i c a t i o n of 

Windsor. 

I n a d d i t i o n t o the t e s t i m o n y of the employees p r e s e n t a t 

the CVS s t o r e a t the time of the r o b b e r y , the s u r v e i l l a n c e -

camera v i d e o of the r o b b e r y was p l a y e d f o r the j u r y . 

The S t a t e a l s o p r e s e n t e d e v i d e n c e r e g a r d i n g a p r i o r 

i n c i d e n t i n which Windsor jumped over the c o u n t e r of the 

pharmacy department a t a Walgreens s t o r e . The S t a t e p r e s e n t e d 

the t e s t i m o n y of J e n n i f e r Bradshaw and F r a n c e s C r u m w e l l , 

employees of Walgreens. The S t a t e a l s o p r e s e n t e d t e s t i m o n y 
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from T a n j a W a l k e r , who w i t n e s s e d Windsor's f l i g h t from the 

Walgreens s t o r e . The i n c i d e n t a t Walgreens o c c u r r e d on J u l y 

16, 2008, when Windsor jumped over the c o u n t e r of the 

pharmacy department and demanded OxyContin. Crumwell was a 

p h a r m a c i s t on duty, and her d e s c r i p t i o n of the events i s 

i n d i c a t i v e of the t e s t i m o n y of the o t h e r two w i t n e s s e s . 

Crumwell t e s t i f i e d as f o l l o w s : 

" [ C r u m w e l l ] : I t was about 9:45, because I was 
w o r k i n g u n t i l 10:00 t h a t n i g h t . We were g e t t i n g 
ready t o c l o s e . We was d o i n g our c l o s i n g p r o c e d u r e s . 
And one of my t e c h s , I h e a r d her say, you don't -¬
you are not supposed t o be back here. And a t t h a t 
p o i n t i n time I walked over t o see what was g o i n g 
on. And I saw someone s t a n d i n g t h e r e . And they s a i d , 
I want O x y c o n t i n . And I s a i d , w e l l , i f y o u ' l l go 
back out f r o n t , I ' l l get your p r e s c r i p t i o n . He s a i d , 
I don't have a p r e s c r i p t i o n . I want your O x y c o n t i n . 

"At t h a t p o i n t I s a i d , you need t o get out of my 
pharmacy. He took a s t e p toward me. And one of my 
o t h e r t e c h s came between us. And then he jumped over 
the c o u n t e r 

[PROSECUTOR]: D i d he l e a v e a t t h a t p o i n t ? 

[Crumwell]: Yes, S i r . 

"  

"[PROSECUTOR]: D i d the i n d i v i d u a l , d i d [he] ever 
g i v e you a name f o r a p r e s c r i p t i o n ? 

" [ C r u m w e l l ] : No. The o n l y t h i n g t h a t [he] s a i d 
was t h a t [he] wanted O x y c o n t i n . 
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"[PROSECUTOR]: And you asked [him] i f [he] would 
g i v e you the p r e s c r i p t i o n and you would get i t ? 

" [ C r u m w e l l ] : C o r r e c t . Because we have a w a i t i n g 
a r e a , which we t a k e , and we c o u n s e l p e o p l e and 
whatnot. And he s a i d he d i d n ' t have a p r e s c r i p t i o n . 
He wanted the O x y c o n t i n . 

"[PROSECUTOR]: And d i d he ever t e l l you a name 
or a n y t h i n g f o r a p r e s c r i p t i o n t h a t may have been 
dropped o f f e a r l i e r ? 

" [ C r u m w e l l ] : No, s i r , not t o my r e c o l l e c t i o n . 

"[PROSECUTOR]: A l l r i g h t . Now, do you know who 
t h a t i n d i v i d u a l was, or do you see them i n the 
courtroom today? I know i t ' s been a cou p l e of y e a r s . 

" [ C r u m w e l l ] : Yes, i t c e r t a i n l y resembles the 
pers o n t h a t was back i n the pharmacy. 

"[PROSECUTOR]: And can you p o i n t out the person 
t h a t you r e c o g n i z e ? 

"(Witness c o m p l i e s [Crumwell p o i n t e d toward 
W i n d s o r ] . ) " 

(R. 137-38.) 

In a d d i t i o n t o the t e s t i m o n y from the Walgreens employees 

and Walker, C p l . Barbaree — who a l s o i n v e s t i g a t e d the p r i o r 

i n c i d e n t a t Walgreens — t e s t i f i e d t h a t a f t e r Windsor was 

apprehended, Windsor v o l u n t a r i l y s t a t e d t h a t he had jumped the 

co u n t e r a t Walgreens i n an u n s u c c e s s f u l attempt t o s t e a l some 

OxyContin and s u b s e q u e n t l y f l e d the scene. C p l . Barbaree 

charged Windsor w i t h o b s t r u c t i o n of j u s t i c e f o r u s i n g a f a l s e 
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i d e n t i t y , because Windsor i d e n t i f i e d h i m s e l f t o p o l i c e as 

Jeremy Windsor, not Montana Windsor. 1 However, C p l . Barbaree 

d i d not charge Windsor w i t h any o t h e r crime stemming from the 

Walgreens i n c i d e n t . 

Windsor t e s t i f i e d i n h i s own defense a t t r i a l . Windsor 

d e n i e d t h a t he was the person who had robbed the CVS s t o r e . 

Windsor t e s t i f i e d , however, r e g a r d i n g the events a t the 

Walgreens s t o r e . Windsor a d m i t t e d t h a t he jumped over the 

pharmacy c o u n t e r and demanded OxyContin. 

Windsor's case was t r i e d b e f o r e a j u r y . A f t e r b o t h s i d e s 

had r e s t e d and the c i r c u i t c o u r t had i n s t r u c t e d the j u r y on 

the a p p l i c a b l e law, the j u r y found Windsor g u i l t y of r o b b e r y 

i n the f i r s t degree. T h i s a p p e a l f o l l o w e d . 

I . 

Windsor f i r s t contends t h a t the c i r c u i t c o u r t e r r e d i n 

a l l o w i n g e v i d e n c e of p r i o r bad a c t s i n v i o l a t i o n of Rule 

404(b), A l a . R. E v i d . S p e c i f i c a l l y , Windsor argues t h a t i t was 

improper f o r w i t n e s s e s t o t e s t i f y t h a t i n 2008 Windsor 

committed a s i m i l a r crime when he jumped over the c o u n t e r of 

the pharmacy department a t a Walgreens and demanded OxyContin. 

1Jeremy i s Montana Windsor's b r o t h e r . 
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Du r i n g the t r i a l , Windsor o b j e c t e d t o a l l f o u r of the 

w i t n e s s e s who t e s t i f i e d r e g a r d i n g the i n c i d e n t a t the 

Walgreens s t o r e t o the e x t e n t t h a t those w i t n e s s e s t e s t i f i e d 

t h a t Windsor jumped over the pharmacy c o u n t e r a t the Walgreens 

s t o r e and demanded OxyContin. 

"The a d m i s s i o n or e x c l u s i o n of e v i d e n c e i s a m a t t e r 

w i t h i n the sound d i s c r e t i o n of the t r i a l c o u r t . " T a y l o r v. 

S t a t e , 808 So. 2d 1148, 1191 ( A l a . Crim. App. 2000), a f f ' d , 

808 So. 2d 1215 ( A l a . 2001). "The q u e s t i o n of a d m i s s i b i l i t y of 

e v i d e n c e i s g e n e r a l l y l e f t t o the d i s c r e t i o n of the t r i a l 

c o u r t , and the t r i a l c o u r t ' s d e t e r m i n a t i o n on t h a t q u e s t i o n 

w i l l not be r e v e r s e d e x c e p t upon a c l e a r showing of abuse of 

d i s c r e t i o n . " Ex p a r t e L o g g i n s , 771 So. 2d 1093, 1103 ( A l a . 

2000). T h i s i s e q u a l l y t r u e w i t h r e g a r d t o the a d m i s s i o n of 

c o l l a t e r a l - b a d - a c t s e v i d e n c e . See Davis v. S t a t e , 740 So. 2d 

1115, 1130 ( A l a . Crim. App. 1998) . See a l s o I r v i n v. S t a t e , 

940 So. 2d 331, 344-46 ( A l a . Crim. App. 2005). 

G e n e r a l l y , " [ e ] v i d e n c e of any o f f e n s e o t h e r than t h a t 

s p e c i f i c a l l y charged i s prima f a c i e i n a d m i s s i b l e . " Bush v.  

S t a t e , 695 So. 2d 70, 85 ( A l a . Crim. App. 1 9 9 5 ) ( c i t i n g N i c k s 

v. S t a t e , 521 So. 2d 1018 ( A l a . Crim. App. 1987)). However, 
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the e x c l u s i o n a r y r u l e o p e r a t e s t o e x c l u d e o n l y e v i d e n c e of 

o t h e r crimes t h a t i s o f f e r e d as p r o o f of the defendant's bad 

c h a r a c t e r . See Tyson v. S t a t e , 784 So. 2d 328, 346 ( A l a . 

Crim. App.), a f f ' d , 784 So. 2d 357 ( A l a . 2000). S p e c i f i c a l l y , 

Rule 404(b), A l a . R. E v i d . , s t a t e s , i n p e r t i n e n t p a r t : 

"(b) Other Crimes, Wrongs, or A c t s . Evidence 
of o t h e r c r i m e s , wrongs, or a c t s i s not a d m i s s i b l e 
t o prove the c h a r a c t e r of a person i n o r d e r t o show 
a c t i o n i n c o n f o r m i t y t h e r e w i t h . I t may, however, be 
a d m i s s i b l e f o r o t h e r purposes, such as p r o o f of 
motive, o p p o r t u n i t y , i n t e n t , p r e p a r a t i o n , p l a n , 
knowledge, i d e n t i t y , or absence of m i s t a k e or 
a c c i d e n t " 

In I r v i n v. S t a t e , 940 So. 2d 331 ( A l a . Crim. App. 2005), 

t h i s Court e x p l a i n e d : 

"I n Robinson v. S t a t e , 528 So. 2d 343 ( A l a . Crim. 
App. 1986), t h i s Court d i s c u s s e d the purpose of the 
e x c l u s i o n a r y r u l e , s t a t i n g : 

"'"'On the t r i a l of a p e r s o n f o r the 
a l l e g e d commission of a p a r t i c u l a r c rime, 
e v i d e n c e of h i s d o i n g another a c t , which 
i t s e l f i s a crime, i s not a d m i s s i b l e i f the 
o n l y p r o b a t i v e f u n c t i o n of such e v i d e n c e i s 
t o show h i s bad c h a r a c t e r , i n c l i n a t i o n or 
p r o p e n s i t y t o commit the type of crime f o r 
which he i s b e i n g t r i e d . T h i s i s a g e n e r a l 
e x c l u s i o n a r y r u l e which p r e v e n t s the 
i n t r o d u c t i o n of p r i o r c r i m i n a l a c t s f o r the 
s o l e purpose of s u g g e s t i n g t h a t the accused 
i s more l i k e l y t o be g u i l t y of the crime i n 
q u e s t i o n . ' " Pope v. S t a t e , 365 So. 2d 369, 
371 ( A l a . Crim. App. 1978), q u o t i n g C. 
Gamble, M c E l r o y ' s Alabama Ev i d e n c e 69.01 
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(3d ed. 1977). " ' T h i s e x c l u s i o n a r y r u l e i s 
s i m p l y an a p p l i c a t i o n of the c h a r a c t e r r u l e 
which f o r b i d s the S t a t e t o prove the 
accused's bad c h a r a c t e r by p a r t i c u l a r 
deeds. The b a s i s f o r the r u l e l i e s i n the 
b e l i e f t h a t the p r e j u d i c i a l e f f e c t of p r i o r 
c rimes w i l l f a r outweigh any p r o b a t i v e 
v a l u e t h a t might be g a i n e d from them. Most 
agree t h a t such e v i d e n c e of p r i o r crimes 
has almost an i r r e v e r s i b l e impact upon the 
minds of the j u r o r s . ' " Ex p a r t e A r t h u r , 472 
So. 2d 665, 668 ( A l a . 1985), q u o t i n g 
M c E l r o y ' s s u p r a , 69.01(1). Thus, the 
e x c l u s i o n a r y r u l e s e r v e s t o p r o t e c t the 
defendant's r i g h t t o a f a i r t r i a l . "'The 
j u r y ' s d e t e r m i n a t i o n of g u i l t or innocence 
s h o u l d be based on e v i d e n c e r e l e v a n t t o the 
crime charged.'" Ex p a r t e C o f e r , 440 So. 2d 
1121, 1123 ( A l a . 1983); T e r r e l l v. S t a t e , 
397 So. 2d 232, 234 ( A l a . Cr. App. 1981), 
c e r t . d e n i e d , 397 So. 2d 235 ( A l a . 1981); 
U n i t e d S t a t e s v. T u r q u i t t , 557 F.2d 464, 
468 (5th C i r . 1977). 

" ' " I f the defendant's commission of 
another crime or misdeed i s an element of 
g u i l t , or tends t o prove h i s g u i l t 
o t h e r w i s e than by showing of bad c h a r a c t e r , 
then p r o o f of such o t h e r a c t i s 
a d m i s s i b l e . " S a f f o l d v. S t a t e , 494 So. 2d 
164 ( A l a . Crim. App. 1986). The 
w e l l - e s t a b l i s h e d e x c e p t i o n s t o the 
e x c l u s i o n a r y r u l e i n c l u d e : (1) r e l e v a n c y t o 
prove i d e n t i t y ; (2) r e l e v a n c y t o prove res 
g e s t a e ; (3) r e l e v a n c y t o prove s c i e n t e r ; 
(4) r e l e v a n c y t o prove i n t e n t ; (5) 
r e l e v a n c y t o show motive; (6) r e l e v a n c y t o 
prove system; (7) r e l e v a n c y t o prove 
m a l i c e ; (8) r e l e v a n c y t o r e b u t s p e c i a l 
d e f e n s e s ; and (9) r e l e v a n c y i n v a r i o u s 
p a r t i c u l a r c r i m e s . W i l l i s v. S t a t e , 449 
So. 2d 1258, 1260 ( A l a . Crim. App. 1984); 
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S c o t t v. S t a t e , 353 So. 2d 36 ( A l a . Crim. 
App. 1977) . However, the f a c t t h a t 
e v i d e n c e of a p r i o r bad a c t may f i t i n t o 
one of these e x c e p t i o n s w i l l not a l o n e 
j u s t i f y i t s a d m i s s i o n . " ' J u d i c i a l i n q u i r y 
does not end w i t h a d e t e r m i n a t i o n t h a t the 
e v i d e n c e of another crime i s r e l e v a n t and 
p r o b a t i v e of a n e c e s s a r y element of the 
charged o f f e n s e . I t does not s u f f i c e s i m p l y 
t o see i f the e v i d e n c e i s capable of b e i n g 
f i t t e d w i t h i n an e x c e p t i o n t o the r u l e . 
R a t h e r , a b a l a n c i n g t e s t must be a p p l i e d . 
The e v i d e n c e of another s i m i l a r crime must 
not o n l y be r e l e v a n t , i t must a l s o be 
r e a s o n a b l y n e c e s s a r y t o the government's 
case, and i t must be p l a i n , c l e a r , and 
c o n c l u s i v e , b e f o r e i t s p r o b a t i v e v a l u e w i l l 
be h e l d t o outweigh i t s p o t e n t i a l 
p r e j u d i c i a l e f f e c t s . ' " A v e r e t t e v. S t a t e , 
469 So. 2d 1371, 1374 ( A l a . Crim. App. 
1985), q u o t i n g U n i t e d S t a t e s v. T u r q u i t t , 
supra a t 468-69 . " ' " P r e j u d i c i a l " i s used 
i n t h i s phrase t o l i m i t the i n t r o d u c t i o n of 
p r o b a t i v e e v i d e n c e of p r i o r misconduct o n l y 
when i t i s unduly and u n f a i r l y 
p r e j u d i c i a l . ' [ C i t a t i o n o mitted.] 'Of 
c o u r s e , " p r e j u d i c e , i n t h i s c o n t e x t , means 
more than s i m p l y damage t o the opponent's 
cause. A p a r t y ' s case i s always damaged by 
e v i d e n c e t h a t the f a c t s are c o n t r a r y t o h i s 
c o n t e n t i o n ; but t h a t cannot be ground f o r 
e x c l u s i o n . What i s meant here i s an undue 
tendency t o move the t r i b u n a l t o d e c i d e on 
an improper b a s i s , commonly, though not 
always, an e m o t i o n a l one."'" A v e r e t t e v.  
S t a t e , s u p r a , a t 1374.' 

"528 So. 2d a t 347. See a l s o Hocker v. S t a t e , 
840 So. 2d 197, 213-14 ( A l a . Crim. App. 2002)." 

940 So. 2d a t 345-46. 
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Two of the above mentioned e x c e p t i o n s t o the e x c l u s i o n a r y 

r u l e — i d e n t i t y and motive -- are p r e s e n t i n the i n s t a n t 

case. With r e g a r d t o Rule 404(b) e v i d e n c e used t o prove 

i d e n t i t y , the Alabama Supreme Court has h e l d : " [ E ] v i d e n c e of 

a p r i o r crime i s a d m i s s i b l e o n l y when the c i r c u m s t a n c e s 

s u r r o u n d i n g the p r i o r crime and those s u r r o u n d i n g the 

p r e s e n t l y charged crime ' e x h i b i t such a g r e a t degree of 

s i m i l a r i t y t h a t anyone v i e w i n g the two o f f e n s e s would 

n a t u r a l l y assume them t o have been committed by the same 

p e r s o n . ' " Ex p a r t e A r t h u r , 472 So. 2d 665, 668 ( A l a . 

1 9 8 5 ) ( q u o t i n g Brewer v. S t a t e , 440 So.2d 1155, 1161 ( A l a . 

Crim. App. 1983)). See a l s o I r w i n v. S t a t e , 940 So. 2d 331, 

345-52 ( A l a . Crim. App. 2005). With r e g a r d t o Rule 404(b) 

ev i d e n c e used t o prove motive, t h i s Court has s t a t e d : " [ I ] t i s 

p e r m i s s i b l e i n e v e r y c r i m i n a l case t o show t h a t t h e r e was an 

i n f l u e n c e , an inducement, o p e r a t i n g on the accused, which may 

have l e d or tempted him t o commit the o f f e n s e . " E s t e s v.  

S t a t e , 776 So. 2d 206, 210-11 ( A l a . Crim. App. 1999). 

The r e c o r d i n d i c a t e s t h a t the c i r c u i t c o u r t d i d not abuse 

i t s d i s c r e t i o n when i t a l l o w e d t e s t i m o n y r e g a r d i n g Windsor's 

a c t i o n s a t the Walgreens s t o r e because t h a t e v i d e n c e tended t o 
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prove b o t h i d e n t i t y and m otive. Windsor's defense p l a c e d a t 

i s s u e h i s i d e n t i t y as the p e r p e t r a t o r of the crime a t the CVS 

s t o r e . Windsor's a c t i o n s a t the Walgreens s t o r e -- namely, 

jumping over the pharmacy c o u n t e r and demanding OxyContin -¬

e x h i b i t e d a v e r y h i g h degree of s i m i l a r i t y t o the r o b b e r y he 

l a t e r committed a t the CVS s t o r e . 

The e v i d e n c e a l s o demonstrated Windsor's motive -- as he 

demanded OxyContin and appeared t o be under the i n f l u e n c e of 

drugs d u r i n g b o t h i n c i d e n t s . T h i s tended t o show t h a t 

Windsor's motive f o r jumping over the pharmacy co u n t e r i n b o t h 

i n s t a n c e s was because of h i s need f o r OxyContin. Because the 

Rule 404(b) e v i d e n c e a d m i t t e d a g a i n s t Windsor was not e n t e r e d 

a g a i n s t him t o prove h i s bad c h a r a c t e r , but was a d m i t t e d i n 

o r d e r t o show i d e n t i t y and motive, the c i r c u i t c o u r t d i d not 

abuse i t s d i s c r e t i o n when i t a l l o w e d the S t a t e t o p r e s e n t 

t e s t i m o n y about the 2008 i n c i d e n t a t the Walgreens s t o r e . 

I I . 

Windsor next contends t h a t the c i r c u i t c o u r t e r r e d when 

i t f a i l e d t o g i v e the j u r y a l i m i t i n g i n s t r u c t i o n w i t h r e g a r d 

t o the e v i d e n c e of Windsor's p r i o r bad a c t s . S p e c i f i c a l l y , 

Windsor argues t h a t the j u r y s h o u l d have been i n s t r u c t e d t h a t 
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the t e s t i m o n y about Windsor's a c t i o n s a t the Walgreens s t o r e 

s h o u l d have been c o n s i d e r e d o n l y t o prove motive, o p p o r t u n i t y , 

i n t e n t , p r e p a r a t i o n , knowledge, i d e n t i t y , or absence of 

mi s t a k e or a c c i d e n t , and not t o prove t h a t Windsor a c t e d i n 

c o n f o r m i t y w i t h t h a t c h a r a c t e r when he robbed the CVS S t o r e . 

As d i s c u s s e d i n P a r t I , supr a , Windsor o b j e c t e d t o the 

t e s t i m o n y about the i n c i d e n t a t the Walgreens s t o r e . A l t h o u g h 

Windsor d i d not r e q u e s t a l i m i t i n g i n s t r u c t i o n w i t h r e g a r d t o 

t h a t e v i d e n c e a t the time of the t e s t i m o n y , he d i d r e q u e s t 

p r i o r t o the j u r y b e g i n n i n g d e l i b e r a t i o n s t h a t the c i r c u i t 

c o u r t p r o v i d e the j u r y w i t h a l i m i t i n g i n s t r u c t i o n : 

"[Defense C o u n s e l ] : May I approach, Judge? 

"THE COURT: Yes. 

"(Whereupon, the f o l l o w i n g o c c u r r e d a t the 
bench out of the h e a r i n g of the j u r y . ) 

"[Defense C o u n s e l ] : We are e n t i t l e d t o 404 -¬
"THE COURT: You d i d n ' t g i v e i t t o me. Mr. 

B u l l a r d , you d i d n ' t ask f o r i t . 

"[Defense C o u n s e l ] : I don't have t o ask f o r i t . 

"THE COURT: I ' l l l o o k a t i t . Do you wi s h t o l o o k 
a t t h i s [ r e q u e s t e d l i m i t i n g i n s t r u c t i o n t o be 
p r o v i d e d t o the j u r y ] ? 

"[PROSECUTOR]: I've seen i t . 
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"THE COURT: Any o b j e c t i o n s ? 

"[PROSECUTOR]: I o b j e c t t o i t . 

"THE COURT: I w i l l not o f f e r i t . You may make an 
e x c e p t i o n . 

"[Defense C o u n s e l ] : L e t the r e c o r d know t h a t I 
r e q u e s t e d i t . 

"THE COURT: And I asked you f o r what you wanted 
b e f o r e I began t h i s charge and i t was not brou g h t 
f o r t h a t t h a t t i m e . 

"[Defense C o u n s e l ] : I d i d n ' t hear t h a t , Judge. 

"THE COURT: I un d e r s t a n d . But i t ' s now de n i e d . 
A l l r i g h t . 

"(Whereupon, the f o l l o w i n g o c c u r r e d i n the 
h e a r i n g and presence of the j u r y . ) 

"THE COURT: So now i s the time f o r you t o b e g i n 
your work. And i f you w i l l go on i n t o the j u r y room 
and make your d e t e r m i n a t i o n . The evi d e n c e w i l l be 
ga t h e r e d up and g i v e n t o you. 

"(Whereupon, the j u r y was excused t o b e g i n 
d e l i b e r a t i o n s . ) 

"THE COURT: Any e x c e p t i o n t o the charge? 

"[PROSECUTOR]: The S t a t e i s s a t i s f i e d . 

"[Defense C o u n s e l ] : Yes, your Honor. 

"THE COURT: You may g i v e your e x c e p t i o n s . 

"[Defense C o u n s e l ] : We would r e q u e s t the 404 
charge and I'd l i k e i t t o be made p a r t of the r e c o r d 
t h a t we r e q u e s t e d t h a t charge. And we are e n t i t l e d 
t o a 404 charge. I've got i t marked. 
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"THE COURT: L e t me mark the d e n i a l on i t . And 
w e ' l l make i t f o r your r e c o r d purposes. And i n the 
f u t u r e , Mr. B u l l a r d , when I ask i f t h e r e i s a n y t h i n g 
f u r t h e r f o r the Co u r t , I would expect any charges 
t h a t you want t o go t o be g i v e n . 

"[Defense C o u n s e l ] : A l l I can do i s a p o l o g i z e . 

"THE COURT: You don't have t o a p o l o g i z e . I t 
i n t e r r u p t s the f l o w . 

"[Defense C o u n s e l ] : I was sure you were g o i n g t o 
g i v e the charge anyway. 

"THE COURT: W e l l , you've made your o b j e c t i o n s on 
the r e c o r d i n r e g a r d t o the 404 r u l i n g . 

"[Defense C o u n s e l ] : Thank you, Your Honor." 

(R. 283-85.) As the above exchange i n d i c a t e s , Windsor has 

p r e s e r v e d t h i s i s s u e f o r re v i e w on a p p e a l . 

Windsor i s c o r r e c t i n h i s a s s e r t i o n t h a t the c i r c u i t 

c o u r t abused i t s d i s c r e t i o n by f a i l i n g t o p r o v i d e the 

r e q u e s t e d l i m i t i n g i n s t r u c t i o n . As the Alabama Supreme Court 

d i s c u s s e d i n Ex P a r t e B i l l u p s , 86 So. 3d 1079, 1085 ( A l a . 

2010): 

"I n Huddleston v. U n i t e d S t a t e s , 485 U.S. 681, 
108 S.Ct. 1496, 99 L.Ed.2d 771 (1988), the U n i t e d 
S t a t e s Supreme Court s t a t e d t h a t , when evi d e n c e of 
a defendant's o t h e r c r i m e s , wrongs, or a c t s i s 
i n t r o d u c e d under Rule 404(b), Fed. R. E v i d . , 'the 
t r i a l c o u r t s h a l l , upon r e q u e s t , i n s t r u c t the j u r y 
t h a t the s i m i l a r a c t s e v i d e n c e i s t o be c o n s i d e r e d 
o n l y f o r the p r o p e r purpose f o r which i t was 
ad m i t t e d . ' 485 U.S. a t 691-92, 108 S.Ct. 1496 
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( c i t i n g U n i t e d S t a t e s v. Ingraham, 
(1st C i r . 1987)(emphasis added)." 

832 F.2d 229, 235 
(1st 

Here, the c i r c u i t c o u r t e r r e d i n r e f u s i n g t o i n s t r u c t the j u r y 

as t o the l i m i t e d purpose f o r which the ev i d e n c e of Windsor's 

p r i o r bad a c t s was a d m i t t e d a f t e r such an i n s t r u c t i o n was 

r e q u e s t e d by Windsor. 

N e v e r t h e l e s s , we conclude t h a t the a d m i s s i o n of the 

t e s t i m o n y r e g a r d i n g the 2008 i n c i d e n t a t the Walgreens s t o r e 

w i t h o u t a l i m i t i n g i n s t r u c t i o n , a l t h o u g h e r r o r , was harmless 

e r r o r . The h a r m l e s s - e r r o r r u l e p r o v i d e s , i n p e r t i n e n t p a r t : 

"No judgment may be r e v e r s e d or s e t a s i d e ... on 
the ground of ... improper a d m i s s i o n or r e j e c t i o n of 
e v i d e n c e , ... u n l e s s i n the o p i n i o n of the c o u r t t o 
which the appea l i s taken or a p p l i c a t i o n i s made, 
a f t e r e x a m i n a t i o n of the e n t i r e cause, i t s h o u l d 
appear t h a t the e r r o r complained of has p r o b a b l y 
i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 
p a r t i e s . " 

Rule 45, A l a . R. App. P. 

In Lewis v. S t a t e , 889 So. 2d 623 ( A l a . Crim. App. 2003), 

t h i s Court s t a t e d : 

"'The U n i t e d S t a t e s Supreme Court has r e c o g n i z e d 
t h a t most e r r o r s do not a u t o m a t i c a l l y render a t r i a l 
u n f a i r and, t h u s , can be h a r m l e s s . ' Whitehead v.  
S t a t e , 777 So. 2d 781, 847 ( A l a . Crim. App. 1999), 
a f f ' d , 777 So. 2d 854 ( A l a . 2000), c e r t . d e n i e d , 532 
U.S. 907 (2001), c i t i n g A r i z o n a v. F u l m i n a n t e , 499 
U.S. 279 (1991) . 
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" ' A f t e r f i n d i n g e r r o r , an a p p e l l a t e c o u r t 
may s t i l l a f f i r m a c o n v i c t i o n or sentence 
on the ground t h a t the e r r o r was h a r m l e s s , 
i f i n d e e d i t was. Chapman [v. C a l i f o r n i a , 
386 U.S. 18 (1967)]; S a t t a r i v. S t a t e , 577 
So. 2d 535 ( A l a . Crim. App. 1990), c e r t . 
d e n i e d , 577 So. 2d 540 ( A l a . 1991); [Ala.] 
R. App. P. 45 In o r d e r f o r a 
c o n s t i t u t i o n a l e r r o r t o be deemed harmless 
under Chapman, the s t a t e must prove beyond 
a r e a s o n a b l e doubt t h a t the e r r o r d i d not 
c o n t r i b u t e t o the v e r d i c t and/or sentence. 
In o r d e r f o r a n o n c o n s t i t u t i o n a l e r r o r t o 
be deemed harml e s s , the a p p e l l a t e c o u r t 
must determine w i t h " f a i r a s s u r a n c e . . . t h a t 
the judgment was not s u b s t a n t i a l l y swayed 
by the e r r o r . " K o t t e a k o s v. U n i t e d S t a t e s , 
328 U.S. 750, 765, 66 S.Ct. 1239, 1248, 90 
L.Ed. 1557 (1946). See B r e c h t v.  
Abrahamson, 507 U.S. 619, 113 S.Ct. 1710, 
123 L.Ed.2d 353 (1993); V i n e s v. U n i t e d  
S t a t e s , 28 F.3d 1123, 1130 (11th C i r . 
1994). ... In o r d e r f o r the e r r o r t o be 
deemed harmless under A l a . R. App. P. 45, 
the s t a t e must e s t a b l i s h t h a t the e r r o r d i d 
not or p r o b a b l y d i d not i n j u r i o u s l y a f f e c t 
the a p p e l l a n t ' s s u b s t a n t i a l r i g h t s The 
purpose of the harmless e r r o r r u l e i s t o 
a v o i d s e t t i n g a s i d e a c o n v i c t i o n or 
sentence f o r s m a l l e r r o r s or d e f e c t s t h a t 
have l i t t l e , i f any, l i k e l i h o o d of changing 
the r e s u l t of the t r i a l or s e n t e n c i n g . ' " 

"Davis v. S t a t e , 718 So. 2d 1148, 1164 ( A l a . Crim. 
App. 1995), a f f ' d , 718 So. 2d 1166 ( A l a . 1998), 

c e r t . d e n i e d , 525 U.S. 1179 (1999)." 

889 So. 2d a t 666. 

Our r e v i e w of the r e c o r d i n the i n s t a n t case i n d i c a t e s 

t h a t beyond the t e s t i m o n y r e g a r d i n g the Walgreens i n c i d e n t , 
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the S t a t e p r e s e n t e d overwhelming e v i d e n c e of Windsor's g u i l t . 

Three CVS employees who were p r e s e n t a t the time of the 

robbe r y c l e a r l y and u n e q u i v o c a l l y i d e n t i f i e d Windsor as the 

man who robbed the CVS s t o r e . V i d e o taken by a s u r v e i l l a n c e 

camera i n the s t o r e d e p i c t e d Windsor, whose appearance was not 

obscured, r o b b i n g CVS. F i n a l l y , Windsor's former employer 

i d e n t i f i e d Windsor from the same v i d e o s u r v e i l l a n c e f o o t a g e as 

the p e r p e t r a t o r of the cri m e . T h e r e f o r e , i n l i g h t of the 

evid e n c e p r e s e n t e d a t t r i a l and the t o t a l i t y of the 

c i r c u m s t a n c e s , we conclude t h a t the c i r c u i t c o u r t ' s f a i l u r e t o 

i n s t r u c t the j u r y on the l i m i t e d purposes f o r which i t c o u l d 

c o n s i d e r the ev i d e n c e of the 2008 i n c i d e n t a t the Walgreens 

s t o r e was harmless beyond a r e a s o n a b l e doubt. 

I I I . 

F i n a l l y , Windsor contends t h a t the c i r c u i t c o u r t abused 

i t s d i s c r e t i o n i n s e n t e n c i n g him t o 120 y e a r s ' imprisonment. 

S p e c i f i c a l l y , Windsor argues t h a t h i s sentence i s e x c e s s i v e 

because the maximum sentence under § 13A-5-9(b) (3), A l a . Code 

1975, i s "not l e s s than 99 years or a maximum of l i f e 

i mprisonment." (Windsor's b r i e f , p. 34.) 

"'Review on appea l i s r e s t r i c t e d t o q u e s t i o n s 
and i s s u e s p r o p e r l y and t i m e l y r a i s e d a t t r i a l . ' 
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Newsome v. S t a t e , 570 So. 2d 703, 717 ( A l a . Crim. 
App. 1989). 'An i s s u e r a i s e d f o r the f i r s t time on 
app e a l i s not s u b j e c t t o a p p e l l a t e r e v i e w because i t 
has not been p r o p e r l y p r e s e r v e d and p r e s e n t e d . ' 
Pate v. S t a t e , 601 So. 2d 210, 213 ( A l a . Crim. App. 
1992). '"[T]o p r e s e r v e an i s s u e f o r a p p e l l a t e 
r e v i e w , i t must be p r e s e n t e d t o the t r i a l c o u r t by 
a t i m e l y and s p e c i f i c motion s e t t i n g out the 
s p e c i f i c grounds i n sup p o r t t h e r e o f . " ' McKinney v.  
S t a t e , 654 So. 2d 95, 99 ( A l a . Crim. App. 1995) 
( c i t a t i o n o m i t t e d ) .... 'The purpose of r e q u i r i n g 
a s p e c i f i c o b j e c t i o n t o p r e s e r v e an i s s u e f o r 
a p p e l l a t e r e v i e w i s t o put the t r i a l judge on n o t i c e 
of the a l l e g e d e r r o r , g i v i n g an o p p o r t u n i t y t o 
c o r r e c t i t b e f o r e the case i s s u b m i t t e d t o the 
j u r y . ' Ex p a r t e Works, 640 So. 2d 1056, 1058 ( A l a . 
1994)." 

Ex p a r t e C o u l l i e t t e , 857 So. 2d 793, 794-95 ( A l a . 2003). 

In the i n s t a n t case, Windsor r a i s e s h i s argument t h a t h i s 

sentence i s e x c e s s i v e f o r the f i r s t time on a p p e a l . At the 

time of h i s s e n t e n c i n g , the f o l l o w i n g exchange o c c u r r e d : 

"THE COURT: I'm g o i n g t o sentence you t o a 
hundred and twenty years i n the S t a t e p e n i t e n t i a r y . 
There i s a case t h a t a l l o w s t h a t . Do you have 
a n y t h i n g t o say b e f o r e the Court b e f o r e I r e a f f i r m 
t h i s sentence? 

" [ W i n d s o r ] : May God's w i l l be done. 

"THE COURT: That i s a l l you have t o say? 

" [ W i n d s o r ] : Yes, s i r . 

(R.S. 6.) In h i s motion f o r a new t r i a l , Windsor a s s e r t e d the 

a b o v e - d i s c u s s e d c l a i m s under Rule 404(b), A l a . R. Crim. P., 

21 



CR-11-0154 

but Windsor made no o b j e c t i o n t o the l e n g t h of sentence 

imposed by the c i r c u i t c o u r t . Because Windsor d i d not r a i s e 

h i s e x c e s s i v e - s e n t e n c e c l a i m w i t h the c i r c u i t c o u r t , t h i s 

c l a i m i s not p r e s e r v e d f o r r e v i e w on a p p e a l . 

Moreover, even i f Windsor had p r e s e r v e d t h i s c l a i m f o r 

a p p e a l , he would not be e n t i t l e d t o r e l i e f . S e c t i o n 13A-5-

9 ( b ) , A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t p a r t : 

" I n a l l cases when i t i s shown t h a t a c r i m i n a l 
defendant has been p r e v i o u s l y c o n v i c t e d of any two 
f e l o n i e s and a f t e r such c o n v i c t i o n s has committed 
another f e l o n y , he or she must be p u n i s h e d as 
f o l l o w s : 

"  

"(3) On c o n v i c t i o n of a C l a s s A 
f e l o n y , he or she must be p u n i s h e d by 
imprisonment f o r l i f e or f o r any term of 
not l e s s than 99 y e a r s . " 

The Alabama Supreme Court i n t e r p r e t e d the meaning of "by 

imprisonment f o r l i f e or f o r any term not l e s s than 99 y e a r s " 

i n Lane v. S t a t e , 66 So. 3d 824 ( A l a . 2010), h o l d i n g : 

"[W]e conclude t h a t the phrase ' f o r any term of not 
l e s s than 99 y e a r s ' means t h a t the s e n t e n c i n g 
o p t i o n s f o r a defendant w i t h two p r i o r f e l o n y 
c o n v i c t i o n s who i s sentenced p u r s u a n t t o the HFOA 
are a minimum sentence of 99 y e a r s , a maximum 
sentence of l i f e imprisonment, and any term of years 
between the minimum and the maximum, i . e . , any term 
i n excess of 99 y e a r s . Lane was sentenced t o 120 
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y e a r s ; t h e r e f o r e , h i s sentence i s w i t h i n the 
p r e s c r i b e d s t a t u t o r y range of punishment." 

66 So. 3d a t 829-30. 

In the i n s t a n t case, as i n Lane, Windsor was sentenced 

under § 13A-5-9(b), A l a . Code 1975, t o 120 y e a r s ' imprisonment 

because Windsor was a h a b i t u a l f e l o n y o f f e n d e r who had 

committed a C l a s s A f e l o n y a f t e r h a v i n g committed two p r i o r 

f e l o n i e s . As such, Windsor's sentence i s i n d i s t i n g u i s h a b l e 

from the sentence imposed i n Lane, a sentence t h a t was u p h e l d 

as w i t h i n the p e r m i s s i b l e s t a t u t o r y range by the Alabama 

Supreme C o u r t . "When a sentence imposed by the t r i a l c o u r t i s 

w i t h i n the minimum and maximum range p r o v i d e d by our s t a t u t o r y 

law, t h i s c o u r t w i l l not o v e r t u r n the sentence u n l e s s t h e r e i s 

c l e a r abuse by the t r i a l c o u r t . " Sparks v. S t a t e , 665 So. 2d 

996, 997 ( A l a . Crim. App. 1995). 

At s e n t e n c i n g , the c i r c u i t c o u r t e x p l a i n e d i t s b a s i s f o r 

the sentence imposed on Windsor as f o l l o w s : 

"Mr. Windsor, i t ' s because of people l i k e you 
t h a t we have p l e x i - g l a s s s h i e l d s between merchants 
and t h e i r customers t o p r e v e n t i n j u r y t o t h e i r 
employees and t o the g e n e r a l p u b l i c . 

"You demonstrated t h a t drugs are your o b s e s s i o n . 
And I don't see t h a t s t o p p i n g . I'm g o i n g t o sentence 
you t o a hundred and twenty years i n the S t a t e 
p e n i t e n t i a r y . " 
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(R.S. 6.) Because the r e c o r d i n d i c a t e s t h a t the c i r c u i t c o u r t 

d i d not abuse i t s d i s c r e t i o n i n imposing t h i s sentence, and 

because the sentence imposed on Windsor was w i t h i n the 

s t a t u t o r y range of punishment, Windsor i s not e n t i t l e d t o 

r e l i e f on h i s c l a i m t h a t h i s sentence i s e x c e s s i v e . 

Based on the f o r e g o i n g , the judgment of the c i r c u i t c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Windom, P.J., and Burke and J o i n e r , J J . , concur. Welch, 

J . , d i s s e n t s , w i t h o p i n i o n . 
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WELCH, Judge, d i s s e n t i n g . 

The m a j o r i t y a f f i r m s Montana Jordan Windsor's c o n v i c t i o n 

f o r f i r s t - d e g r e e r o b b e r y a t a CVS pharmacy. I d i s a g r e e w i t h 

the m a j o r i t y ' s r e s o l u t i o n of Issue I , r e g a r d i n g the t r i a l 

c o u r t ' s a d m i s s i o n of c o l l a t e r a l - b a d - a c t - e v i d e n c e , and Issu e 

I I , r e g a r d i n g the t r i a l c o u r t ' s f a i l u r e t o g i v e the j u r y a 

l i m i t i n g i n s t r u c t i o n about t h a t e v i d e n c e . 

The S t a t e ' s t e s t i m o n y e s t a b l i s h e d t h a t on A p r i l 3, 2010, 

a man armed w i t h a handgun and we a r i n g a hat and g l o v e s jumped 

a c r o s s the c o u n t e r a t a CVS pharmacy and asked where the drugs 

were l o c a t e d . The robber demanded t h a t the p h a r m a c i s t , Jason 

T i d w e l l , put drugs i n a z i p p e r e d bag he brought w i t h him. As 

T i d w e l l took p r e s c r i p t i o n drugs from the pharmacy's s a f e and 

put them i n t o the r o b b e r ' s z i p p e r e d bag, the robber s t a t e d he 

wanted O x y c o n t i n and he began p u t t i n g drugs i n t o the bag, t o o . 

A f t e r the bag was f i l l e d , the robber jumped over the c o u n t e r 

and ran from the s t o r e . He took a v a r i e t y of p r e s c r i p t i o n 

drugs w i t h him, T i d w e l l s a i d : "Morphine s u l f a t e , v a r i o u s 

s t r e n g t h s . O x y c o n t i n . I t h i n k he got e v e r y b o t t l e of 

O x y c o n t i n we had. D u r a g e s i c p a t c h e s , l i q u i d morphine, you 

know. Demerol." (R. 105.) 
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A v i d e o t a p e of the CVS r o b b e r y was shown on the 

t e l e v i s i o n news. A former employer of Windsor's c o n t a c t e d 

a u t h o r i t i e s a f t e r he saw the v i d e o t a p e , and he t o l d them t h a t 

the robber on the v i d e o l o o k e d l i k e Windsor. T i d w e l l and two 

o t h e r CVS employees i d e n t i f i e d Windsor from p h o t o g r a p h i c 

l i n e u p s , and Windsor was a r r e s t e d . 

In a d d i t i o n t o the f o r e g o i n g t e s t i m o n y the S t a t e 

p r e s e n t e d s u b s t a n t i a l e v i d e n c e r e g a r d i n g a c o l l a t e r a l bad a c t . 

S p e c i f i c a l l y , the S t a t e p r e s e n t e d t e s t i m o n y t h a t on J u l y 16, 

2008, Windsor jumped the c o u n t e r a t a Walgreens pharmacy and 

demanded O x y c o n t i n . He appeared t o be under the i n f l u e n c e of 

drugs, and dazed; he was not armed. Pharmacy employees 

r e f u s e d t o comply w i t h h i s demand f o r O x y c o n t i n , and he jumped 

back a c r o s s the c o u n t e r and f l e d from the s t o r e . The S t a t e 

p r e s e n t e d a d d i t i o n a l t e s t i m o n y t h a t , a f t e r Windsor f l e d from 

the s t o r e on f o o t , he ran i n t o a c a r and f e l l . The d r i v e r of 

the c a r t e s t i f i e d t h a t she t u r n e d her c a r around a f t e r the man 

s t r u c k i t ; she s a i d t h a t a b y s t a n d e r was u r g i n g the dazed man 

t o go t o the h o s p i t a l . The d r i v e r f u r t h e r t e s t i f i e d : 

"And I used t o work next door as a s e c u r i t y o f f i c e r 
a t the Houston County C o r r e c t i o n s Work R e l e a s e . 
And, I guess, when he saw me i n u n i f o r m , because I 
was i n u n i f o r m , I was on my way t o work, he s t a r t e d 
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o f f t o run. And I s a i d , '[W]here he a t ? ' And about 
t h a t time he was t r y i n g t o get h i s l i t t l e run g o i n g 
on." 

(R. 143.) She f u r t h e r s t a t e d t h a t she caught Windsor, 

"slammed him on the ground," and d e t a i n e d him u n t i l the p o l i c e 

a r r i v e d . (R. 143-44.) 

Windsor was not charged w i t h a t t e m pted t h e f t a t 

Walgreens. However, the o f f i c e r who i n v e s t i g a t e d the CVS 

robb e r y t e s t i f i e d t h a t he had a l s o i n v e s t i g a t e d the Walgreens 

i n c i d e n t , and he s a i d Windsor was charged w i t h o b s t r u c t i o n of 

j u s t i c e a f t e r the Walgreens i n c i d e n t because Windsor i n i t i a l l y 

gave the o f f i c e r an i n c o r r e c t name d u r i n g t h a t i n v e s t i g a t i o n . 

In s p i t e of the f a c t t h a t the t r i a l c o u r t p e r m i t t e d 

s u b s t a n t i a l e v i d e n c e about the Walgreens i n c i d e n t , i n c l u d i n g 

t e s t i m o n y about Windsor's f l i g h t from Walgreens, and about the 

p o l i c e i n v e s t i g a t i o n of the i n c i d e n t , the t r i a l c o u r t r e f u s e d 

Windsor's r e q u e s t t h a t i t g i v e the j u r o r s any i n s t r u c t i o n t o 

l i m i t t h e i r c o n s i d e r a t i o n of t h a t c o l l a t e r a l t e s t i m o n y . The 

t r i a l c o u r t ' s a c t i o n s r e s u l t e d i n r e v e r s i b l e e r r o r . 

F i r s t , I do not agree w i t h the m a j o r i t y t h a t the 

c o l l a t e r a l - a c t e v i d e n c e was a d m i s s i b l e . C o l l a t e r a l - a c t 

e v i d e n c e i s g e n e r a l l y p r o h i b i t e d , Rule 404(b), A l a . R. E v i d . , 
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and the w e l l e s t a b l i s h e d r u l e i s t h a t a defendant's g u i l t or 

innocence i s t o be based on e v i d e n c e r e l e v a n t t o the crime 

w i t h which he i s c u r r e n t l y charged. E v i d e n c e of c o l l a t e r a l 

bad a c t s i s " p r e s u m p t i v e l y p r e j u d i c i a l because i t c o u l d cause 

the j u r y t o i n f e r t h a t , because the defendant has committed 

crimes i n the p a s t , i t i s more l i k e l y t h a t he committed the 

p a r t i c u l a r crime w i t h which he i s charged -- t h u s , i t draws 

the j u r o r s ' minds away from the main i s s u e . " Ex p a r t e  

D r i n k a r d , 777 So. 2d 295, 296 ( A l a . 2000). The g e n e r a l r u l e 

p r o h i b i t i n g c o l l a t e r a l - a c t e v i d e n c e p r o t e c t s a defendant's 

r i g h t t o a f a i r t r i a l because the p r e j u d i c i a l e f f e c t of 

e v i d e n c e of bad a c t s or o t h e r crimes i s l i k e l y t o f a r outweigh 

any p r o b a t i v e v a l u e t h a t might be g a i n e d from a d m i t t i n g the 

e v i d e n c e . E.g., I r v i n v. S t a t e , 940 So. 2d 331 ( A l a . Crim. 

App. 2005). "Most agree t h a t such e v i d e n c e of p r i o r crimes 

has almost an i r r e v e r s i b l e impact upon the minds of j u r o r s . " 

C. Gamble, M c E l r o y ' s Alabama E v i d e n c e § 69.01(1) (5th ed. 

1996) . See a l s o Ex p a r t e B i l l u p s , 86 So. 3d 1079 ( A l a . 2010) . 

The m a j o r i t y h o l d s t h a t e v i d e n c e about the Walgreens 

i n c i d e n t was a d m i s s i b l e as an e x c e p t i o n t o the g e n e r a l r u l e of 

e x c l u s i o n because i t tended t o prove b o t h i d e n t i t y and m otive. 
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However, when Windsor o b j e c t e d t o the a d m i s s i o n of the 

e v i d e n c e a t t r i a l , the S t a t e d i d not argue t h a t the e v i d e n c e 

was r e l e v a n t t o prove motive, i t argued o n l y t h a t the e v i d e n c e 

was r e l e v a n t t o prove i d e n t i t y : 

"But t h e y have i n v o k e d an i d e n t i t y i s s u e . And I 
need t o know about t h i s p r i o r bad a c t s [ s i c ] . And 
i t i s the robbery of Walgreens. And he was a s k i n g 
f o r O x y c o n t i n i n b o t h cases. I t h e l p s prove 
i d e n t i t y t h a t he has done t h i s b e f o r e . He has a 
h a b i t of d o i n g t h i s . And i t i s r e l e v a n t . They are 
v e r y , v e r y s i m i l a r . And the p r i o r bad a c t s show the 
i d e n t i t y can be e s t a b l i s h e d through p r i o r bad a c t s . 
And i d e n t i t y has been c h a l l e n g e d by them, the 
defense. I t i s p r o p e r . " 

(R. 125.) 

The m a j o r i t y s e t s out the r e l e v a n t l e g a l p r i n c i p l e s 

r e g a r d i n g a d m i s s i b i l i t y of e v i d e n c e t o show i d e n t i t y : 

"With r e g a r d t o Rule 404(b) e v i d e n c e used t o prove 
i d e n t i t y , the Alabama Supreme Court has h e l d : 
'evidence of a p r i o r crime i s a d m i s s i b l e o n l y when 
the c i r c u m s t a n c e s s u r r o u n d i n g the p r i o r crime and 
those s u r r o u n d i n g the p r e s e n t l y charged crime 
" e x h i b i t such a g r e a t degree of s i m i l a r i t y t h a t 
anyone v i e w i n g the two o f f e n s e s would n a t u r a l l y 
assume them t o have been committed by the same 
p e r s o n . " ' Ex p a r t e A r t h u r , 472 So. 2d 665, 668 
( A l a . 1 9 8 5 ) ( q u o t i n g Brewer v. S t a t e , 440 So.2d 1155, 
1161 ( A l a . Crim. App. 1 9 8 3 ) ) . " 

Windsor v. S t a t e , So. 3d a t . 

I do not b e l i e v e t h a t the m a j o r i t y a p p l i e s those 

p r i n c i p l e s c o r r e c t l y i n t h i s case. In 2008 Windsor c l i m b e d 
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over the c o u n t e r a t a Walgreens pharmacy and asked f o r 

O x y c o n t i n . That i s the o n l y s i m i l a r i t y between the Walgreens 

i n c i d e n t and t h i s r obbery. The robber i n t h i s case was armed, 

w h i l e Windsor was not armed a t Walgreens; the robber i n t h i s 

case brought a bag w i t h him and demanded "drugs" i n i t i a l l y , 

l a t e r demanded O x y c o n t i n , and l e f t w i t h a v a r i e t y of 

c o n t r o l l e d s u b s t a n c e s , w h i l e Windsor demanded O x y c o n t i n a t 

Walgreens and l e f t empty-handed when Walgreens employees 

r e f u s e d t o g i v e him a n y t h i n g ; Windsor was under the i n f l u e n c e 

of drugs a t Walgreens, but t h e r e was no t e s t i m o n y t h a t the 

robber a t CVS was i n t o x i c a t e d or i m p a i r e d . The o n l y 

s i m i l a r i t y between the two i n c i d e n t s i s t h a t Windsor and the 

CVS robber b o t h jumped the pharmacy c o u n t e r and demanded 

O x y c o n t i n , but t h a t , a l o n e , h a r d l y s a t i s f i e s the r e q u i r e m e n t s 

f o r the a d m i s s i o n of the c o l l a t e r a l - a c t e v i d e n c e t o prove 

i d e n t i t y -- t h a t the two crimes be unique and e x h i b i t a h i g h 

degree of s i m i l a r i t y . To the c o n t r a r y , as the p h a r m a c i s t a t 

CVS t e s t i f i e d , the c o n t r o l l e d substances the robber took from 

CVS were kept i n a s a f e , i n p a r t , as a d e t e r r e n t f o r robbery; 

T i d w e l l s a i d , " U s u a l l y when pharmacies are robbed, those are 

the t h i n g s t h e y are a f t e r . " (R. 106.) Another pharmacy 
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employee t e s t i f i e d t h a t CVS employees are t r a i n e d about how t o 

r e a c t i f the pharmacy i s robbed. (R. 33.) Pharmacy 

r o b b e r i e s , o b v i o u s l y , are not unique, and n o t h i n g about the 

c i r c u m s t a n c e s of t h i s r o b b e r y and the Walgreens i n c i d e n t were 

so s i m i l a r t h a t anyone v i e w i n g the two crimes would assume 

a u t o m a t i c a l l y t h a t they had been committed by the same pe r s o n . 

In f a c t , when the t r i a l c o u r t sentenced Windsor, i t s t a t e d : 

"Mr. Windsor, i t ' s because of p e o p l e l i k e you t h a t we have 

p l e x i - g l a s s s h i e l d s between merchants and t h e i r customers t o 

p r e v e n t i n j u r y t o t h e i r employees and t o the g e n e r a l p u b l i c . " 

(Sent. R. 6.) 2 T h e r e f o r e , I b e l i e v e t h a t Rule 404(b), A l a . R. 

E v i d . , p r e c l u d e d a d m i s s i o n of the t e s t i m o n y about the 

Walgreens i n c i d e n t and t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n when i t a d m i t t e d t h a t e v i d e n c e . 

Even i f the c o l l a t e r a l - a c t e v i d e n c e was c o r r e c t l y 

a d m i t t e d , I b e l i e v e r e v e r s i b l e e r r o r o c c u r r e d n o n e t h e l e s s 

because the t r i a l c o u r t f a i l e d t o i n s t r u c t the j u r y so as t o 

l i m i t the j u r y ' s c o n s i d e r a t i o n of the e v i d e n c e . The m a j o r i t y 

agrees t h a t the t r i a l c o u r t e r r e d when i t f a i l e d t o i n s t r u c t 

the j u r y about the p r o p e r uses f o r the c o l l a t e r a l e v i d e n c e , 

2The t r a n s c r i p t of the s e n t e n c i n g h e a r i n g i s s e p a r a t e l y 
p a g i n a t e d , and i s d e s i g n a t e d " ( S e n t . R.)" i n t h i s d i s s e n t . 
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but i t h o l d s t h a t the e r r o r was harmless because, i t says, 

e v i d e n c e of Windsor's g u i l t was overwhelming. I d i s a g r e e . 

Rule 45, A l a . R. App. P., p r o v i d e s , i n r e l e v a n t p a r t , 

t h a t no judgment may be r e v e r s e d on the ground of improper 

i n s t r u c t i o n of the j u r y u n l e s s , a f t e r an e x a m i n a t i o n of the 

e n t i r e cause, i t appears t o the r e v i e w i n g c o u r t t h a t the e r r o r 

has p r o b a b l y i n j u r i o u s l y a f f e c t e d s u b s t a n t i a l r i g h t s of the 

p a r t i e s . Windsor p r e s e n t e d s u b s t a n t i a l a l i b i e v i d e n c e i n t h i s 

case, and the defense t h o r o u g h l y c a l l e d i n t o q u e s t i o n the 

v a l i d i t y of the w i t n e s s e s ' s i d e n t i f i c a t i o n of Windsor as the 

robber. In l i g h t of the c o n f l i c t i n g e v i d e n c e , my r e v i e w of 

the e n t i r e cause l e a d s me t o conclude t h a t the j u r o r s might 

have had a r e a s o n a b l e doubt about Windsor's g u i l t i f i t had 

not a l s o been p r e s e n t e d w i t h the s u b s t a n t i a l c o l l a t e r a l 

e v i d e n c e about the Walgreens i n c i d e n t d i v e r t i n g t h e i r minds 

from the i s s u e s and e v i d e n c e r e l e v a n t o n l y t o t h i s case. 

I n s t e a d , the j u r o r s were e r r o n e o u s l y p e r m i t t e d t o c o n s i d e r a 

v a s t amount of e v i d e n c e u n r e l a t e d t o the CVS r o b b e r y , and they 

were i n s t r u c t e d t o c o n s i d e r a l l the e v i d e n c e i n d e c i d i n g 

Windsor's g u i l t . For example, the t r i a l c o u r t i n s t r u c t e d the 

j u r y : 
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"Once ev i d e n c e has been a d m i t t e d by the Co u r t , 
o n l y the j u r y can c o n s i d e r two e s s e n t i a l t h i n g s 
about t h i s e v i d e n c e : F i r s t , whether i t s h o u l d be 
b e l i e v e d ; and, second, how i m p o r t a n t i t i s t o your 
d e c i s i o n . You make these two d e c i s i o n s w i t h each 
p a r t of the evi d e n c e by u s i n g your own common sense 
as r e a s o n a b l e men and women." 

(R. 279.) 

The t r i a l c o u r t ' s f a i l u r e t o g i v e the j u r y a l i m i t i n g 

i n s t r u c t i o n as t o the c o l l a t e r a l - a c t e v i d e n c e u n q u e s t i o n a b l y 

a f f e c t e d Windsor's s u b s t a n t i a l r i g h t s , as the j u r o r s here were 

f r e e t o c o n s i d e r the c o l l a t e r a l - a c t e v i d e n c e as p r o o f of 

Windsor's bad c h a r a c t e r , as s u b s t a n t i v e e v i d e n c e of Windsor's 

g u i l t i n t h i s c rime, and f o r any o t h e r purpose the j u r o r s ' 

"common sense" d i c t a t e d . Alabama c o u r t s have r e v e r s e d 

c o n v i c t i o n s when the l i m i t i n g i n s t r u c t i o n s g i v e n by a t r i a l 

c o u r t d i d not s u f f i c i e n t l y l i m i t a j u r y ' s c o n s i d e r a t i o n of 

c o l l a t e r a l - a c t e v i d e n c e . See Ex p a r t e B i l l u p s , 86 So. 3d 1079 

(A l a . 2010); Marks v. S t a t e , [Ms. CR-10-0819, Feb. 10, 2012] 

So. 3d ( A l a . Crim. App. 2012) . Here, the t r i a l c o u r t 

d i d not l i m i t the use of the c o l l a t e r a l e v i d e n c e a t a l l . 

C o l l a t e r a l - a c t e v i d e n c e i s " p r e s u m p t i v e l y p r e j u d i c i a l because 

i t c o u l d cause the j u r y t o i n f e r t h a t , because the defendant 

has committed crimes i n the p a s t , i t i s more l i k e l y t h a t he 
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committed the p a r t i c u l a r crime w i t h which he i s charged," Ex  

p a r t e D r i n k a r d , 777 So. 2d 295, 296 ( A l a . 2000), and the j u r y 

was a c t u a l l y encouraged t o e v a l u a t e t h a t e v i d e n c e j u s t as i t 

d i d the s u b s t a n t i v e e v i d e n c e of Windsor's g u i l t . The 

p r e j u d i c e t o Windsor was a c t u a l and s u b s t a n t i a l , and the e r r o r 

cannot be c o n s i d e r e d h a r m l e s s . 

T h e r e f o r e , I b e l i e v e t h a t Rule 404(b), A l a . R. E v i d . , was 

v i o l a t e d and t h a t the t r i a l c o u r t abused i t s d i s c r e t i o n when 

i t a l l o w e d e v i d e n c e about the Walgreens i n c i d e n t . But even i f 

the e v i d e n c e had been p r o p e r l y a d m i t t e d , the t r i a l c o u r t ' s 

f a i l u r e t o g i v e any i n s t r u c t i o n t o the j u r y r e g a r d i n g the 

p e r m i s s i b l e use of t h a t c o l l a t e r a l - a c t e v i d e n c e r e s u l t e d i n 

r e v e r s i b l e e r r o r . The e r r o r s s e r i o u s l y undermined the 

f a i r n e s s of the t r i a l . Windsor's c o n v i c t i o n s h o u l d be 

r e v e r s e d . 

For a l l of the f o r e g o i n g reasons, I r e s p e c t f u l l y d i s s e n t . 
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