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R.C.W. appeals h i s c o n v i c t i o n s f o r f i r s t - d e g r e e rape, see 

§ 13A-6-61, A l a . Code 1975; i n c e s t , see § 13A-13-3, A l a . Code 

1975; f i r s t - d e g r e e s e x u a l abuse, see § 13A-6-66, A l a . Code 
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1975; and two counts of f i r s t - d e g r e e sodomy, see 13A-6-63, 

A l a . Code 1975. We r e v e r s e and remand. 

At t r i a l , T.W., R.C.W.'s b i o l o g i c a l daughter, t e s t i f i e d 

t h a t her e a r l i e s t memory of s e x u a l abuse i n v o l v i n g her f a t h e r 

o c c u r r e d when she was 9 years o l d and i n the f o u r t h grade; 

T.W. s t a t e d t h a t she was then 18 years o l d . T.W. s t a t e d t h a t 

she was f o r c e d t o pe r f o r m o r a l sex on R.C.W. on s e v e r a l 

o c c a s i o n s . T.W. t e s t i f i e d t h a t on one o c c a s i o n when she was 

10 years o l d , R.C.W. f o r c e d her t o have s e x u a l i n t e r c o u r s e 

w i t h him. T.W. s t a t e d t h a t on another o c c a s i o n when she was 

11 years o l d , R.C.W. performed o r a l sex on T.W. and had s e x u a l 

i n t e r c o u r s e w i t h her. T.W. s t a t e d t h a t when she was 13 years 

o l d , she i n f o r m e d her mother about the i n s t a n c e s of s e x u a l 

abuse, a f t e r which the s e x u a l abuse stopped. L a s t l y , T.W. 

t e s t i f i e d t h a t she d i d not r e p o r t any of these events t o 

a u t h o r i t i e s but agreed t o " a l l j u s t be a f a m i l y f o r my l i t t l e 

b r o t h e r and a c t l i k e n o t h i n g ever happened." (R. 125.) 

Pa. W., T.W.'s mother, t e s t i f i e d t h a t she was m a r r i e d t o 

R.C.W. at the time of t r i a l , a l t h o u g h d i v o r c e p r o c e e d i n g s were 

pending. Pa. W. s t a t e d t h a t she had a c o n v e r s a t i o n w i t h T.W. 

when T.W. was 12 or 13 years o l d r e g a r d i n g T.W.'s conduct; 
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s p e c i f i c a l l y , Pa. W. s t a t e d t h a t T.W. had s t a r t e d a c t i n g 

d i s t a n t and s t a r t e d l o c k i n g her bedroom door. Pa. W. s t a t e d 

t h a t a f t e r T.W. t o l d her about the s e x u a l abuse, she took T.W. 

to the g y n e c o l o g i s t . Pa. W. s t a t e d t h a t she t h e r e a f t e r 

c o n f r o n t e d R.C.W. r e g a r d i n g the s e x u a l abuse, a t which time 

R.C.W. s t a t e d t h a t he had "made some m i s t a k e s " and t h a t " [ h ] e 

was s o r r y " and swore t o her t h a t " i t would never happen 

a g a i n . " (R. 171-72, 211.) Pa. W. t e s t i f i e d t h a t a t a l a t e r 

date d u r i n g a r e c o r d e d t e l e p h o n e c o n v e r s a t i o n , she asked 

R.C.W. whether a n y t h i n g had happened between him and T.W. 

s i n c e Pa. W. had i n i t i a l l y c o n f r o n t e d him about the s e x u a l 

abuse; Pa. W. t e s t i f i e d t h a t R.C.W. s t a t e d " [ n ] o , not one 

f u c k i n g t h i n g . " (R. 181.) L a s t l y , Pa. W. s t a t e d t h a t a f a m i l y 

c o n f l i c t had begun a f t e r a l l e g a t i o n s had been made t h a t T.W. 

was h a v i n g a r e l a t i o n s h i p w i t h an o l d e r man when she was 15 

years o l d . 

C.F., a former w i f e of R.C.W., t e s t i f i e d t h a t w h i l e she 

was m a r r i e d t o R.C.W., he was i n d i c t e d and c o n v i c t e d f o r 

s e v e r a l sex o f f e n s e s a g a i n s t her daughter M.W.T, R.C.W.'s 

b i o l o g i c a l daughter. 
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P.W., who was 27 yea r s o l d a t the time she t e s t i f i e d , 

s t a t e d t h a t on one o c c a s i o n when she was 10 years o l d , R.C.W., 

her b i o l o g i c a l f a t h e r , came i n t o her room a f t e r everyone i n 

the house was a s l e e p and touched her " [ o ] n my v a g i n a and my 

b u t t . " (R. 147.) P.W. s t a t e d t h a t on s e v e r a l o c c a s i o n s , 

R.C.W. "t o u c h e d [ h e r v a g i n a ] w i t h h i s p e n i s as w e l l [ a s ] h i s 

mouth" and would f o r c e her t o pe r f o r m o r a l sex on him. (R. 

148.) 

M.W.T., who was 34 years o l d a t the time of t r i a l , 

t e s t i f i e d t h a t a t a young age she was i n a p p r o p r i a t e l y touched 

by R.C.W. and t h a t R.C.W. f o r c e d her t o pe r f o r m o r a l sex on 

him. 

A l e x B a s s i n g e r , S u s i e B a s s i n g e r , Rhonda Gainey, B r i t n e y 

Booker, R.W., R.C.W.'s b i o l o g i c a l son, and G.S., R.C.W.'s 

b r o t h e r , a l l t e s t i f i e d t h a t T.W. had a poor r e p u t a t i o n f o r 

t r u t h f u l n e s s . S u s i e B a s s i n g e r , Gainey, Booker, R.W., and G.S. 

a l l t e s t i f i e d t h a t T.W. appeared t o have a good r e l a t i o n s h i p 

w i t h R.C.W. 

The j u r y r e t u r n e d g u i l t y v e r d i c t s on a l l counts charged 

i n the i n d i c t m e n t s : f i r s t - d e g r e e rape, i n c e s t , f i r s t - d e g r e e 

s e x u a l abuse, and two counts of f i r s t - d e g r e e sodomy. The 
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c i r c u i t c o u r t sentenced R.C.W. t o l i f e imprisonment on the 

i n c e s t and f i r s t - d e g r e e s e x u a l abuse c o n v i c t i o n s and t o l i f e 

imprisonment w i t h o u t the p o s s i b i l i t y of p a r o l e on the f i r s t -

degree-rape and b o t h f i r s t - d e g r e e - s o d o m y c o n v i c t i o n s , a l l 

p u r s u a n t t o the Alabama H a b i t u a l F e l o n y O f f e n d e r A c t . The 

c i r c u i t c o u r t a l s o o r d e r e d R.C.W. t o pay c o u r t c o s t s and a $50 

crime v i c t i m s compensation assessment on each c o n v i c t i o n . 

T h i s a p p e a l f o l l o w e d . 

On a p p e a l , R.C.W. argues t h a t the t r i a l c o u r t ' s j u r y 

i n s t r u c t i o n a l l o w e d the j u r y t o c o n s i d e r c o l l a t e r a l - a c t 

e v i d e n c e under Rule 404(b), A l a . R. E v i d . , f o r purposes as t o 

which t h e r e were not open and c o n t e s t e d i s s u e s a t t r i a l . We 

agree. Because we r e v e r s e on t h i s ground, we p r e t e r m i t 

d i s c u s s i o n of o t h e r i s s u e s r a i s e d by R.C.W. 

R.C.W. argues t h a t the t r i a l c o u r t e r r e d when i t a l l o w e d 

i n t o e v i d e n c e " o t h e r a c t s " t e s t i m o n y under Rule 404(b), A l a . 

R. E v i d . S p e c i f i c a l l y , R.C.W. argues t h a t the e v i d e n c e 1 of 

p r i o r i n c i d e n t s of s e x u a l abuse p e r p e t r a t e d by R.C.W. a g a i n s t 

1 I n a d d i t i o n t o the t e s t i m o n y of M.W.T. and P.W., the 
S t a t e ' s e v i d e n c e i n c l u d e d C.F.'s t e s t i m o n y r e g a r d i n g R.C.W.'s 
1984 i n d i c t m e n t and g u i l t y - p l e a c o n v i c t i o n f o r two counts of 
f i r s t - d e g r e e sodomy and two counts of s e x u a l abuse a g a i n s t 
M.W.T. 
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h i s two o t h e r b i o l o g i c a l d a u g h t e r s , M.W.T. and P.W., was 

e r r o n e o u s l y a d m i t t e d b e c a u s e , he s a y s , (1) the e v i d e n c e was 

o f f e r e d f o r purposes as t o which t h e r e were not r e a l and open 

i s s u e s a t t r i a l and (2) the t r i a l c o u r t " i m p r o p e r l y a l l o w e d 

the j u r y t o c o n s i d e r the e v i d e n c e f o r those improper 

purposes." (R.C.W.'s b r i e f , p. 15.) 

B e f o r e t r i a l , the S t a t e f i l e d n o t i c e of i t s i n t e n t t o 

i n t r o d u c e Rule 404(b), A l a . R. E v i d . , e v i d e n c e r e g a r d i n g the 

p r i o r i n c i d e n t s of s e x u a l abuse. R.C.W. argued t h a t the 

e v i d e n c e was too remote and was not n e c e s s a r y t o the S t a t e ' s 

case because, he s a i d , m o t i ve, i n t e n t , and i d e n t i t y would not 

be c o n t e s t e d a t t r i a l . F u r t h e r , he argued t h a t the 

p r e j u d i c i a l e f f e c t of the e v i d e n c e outweighed i t s p r o b a t i v e 

v a l u e . (C. 9-10, 12-14.) The S t a t e argued t h a t the e v i d e n c e 

was a d m i s s i b l e p u r s u a n t t o Rule 404(b), A l a . R. E v i d . , f o r the 

purposes of showing motive, o p p o r t u n i t y , i n t e n t , or p l a n . 

A f t e r h e a r i n g arguments, the t r i a l c o u r t d e n i e d R.C.W.'s 

motion i n l i m i n e . (C. 82.) L a t e r , a t the c l o s e of a l l the 

e v i d e n c e , the f o l l o w i n g c o l l o q u y r e g a r d i n g j u r y charges 

ensued: 
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"[The c o u r t ] : Okay. L e t ' s t r y t h i s one. I d i d 
borrow some of yours and some of t h i s i s o r i g i n a l . 
But I guess n o t h i n g i s ever r e a l l y o r i g i n a l . 

"You have hea r d t e s t i m o n y and e v i d e n c e r e g a r d i n g 
o t h e r c r i m e s — r e g a r d i n g c r i m e s , wrongs, or bad a c t s 
r e g a r d i n g the defendant. The defendant i s o n l y on 
t r i a l f o r the charges t h a t I have re a d t o you i n the 
i n d i c t m e n t s , not f o r a n y t h i n g e l s e . E v i d e n c e of 
c r i m e s , wrongs, or bad a c t s was a l l o w e d i n e v i d e n c e 
not t o prove the defendant i s a bad p e r s o n or a 
p e r s o n of bad c h a r a c t e r because t h a t would be wrong 
and i m p e r m i s s i b l e or t h a t i t made him more l i k e l y t o 
commit the crimes charged i n these i n d i c t m e n t s 
because t h a t would a l s o be i m p e r m i s s i b l e . The 
e v i d e n c e of o t h e r a c t s , wrongs, or crimes was 
a l l o w e d i n t o e v i d e n c e f o r one narrow purpose o n l y . 
That i s , i t may be c o n s i d e r e d by you o n l y f o r the 
l i m i t e d purpose as r e g a r d i n g the defendant's motive, 
o p p o r t u n i t y , i n t e n t or p l a n . 

" [ P r o s e c u t o r ] : P e r f e c t . 

"[The c o u r t ] : I know you don't agree w i t h the 
whole l i n e . But i s t h a t about as good you t h i n k we 
can get i t ? I'm not a s k i n g you t o agree w i t h any of 
i t but i f you t h i n k of any o t h e r way t o tweak i t t o 
make i t any l e s s - ¬

"[Defense c o u n s e l ] : Judge, the main q u e s t i o n I 
would have, what was the purposes you s a i d again? 

"[The c o u r t ] : M o t i v e , o p p o r t u n i t y , i n t e n t or 
p l a n . And one of the reasons I had l e t i t i n a l l 
a l o n g i s t h e r e ' s one of the c a s e s , and I thought I 
had i t and maybe had i t up here, i s maybe i t ' s - - a n d 
o b v i o u s l y don't want t o get i n t o t h i s , that--maybe 
the you one you gave me, N i c k i , t h a t the Court then 
l e t i t i n , I t h i n k i t was i n t e n t i n o r d e r t o show 
the j u r y t h a t a defendant c o u l d i n f a c t have a 
p l a n - - i n t e n t or p l a n t o have sex w i t h g i r l s of t h i s 
age which a normal person would [ f i n d ] u n b e l i e v a b l e . 
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I t h i n k i t was i n t e n t . T h i s may be i t . Of co u r s e , i t 
ta k e s us back t o another case, Ex p a r t e Hatcher. But 
the Alabama Supreme Court s t a t e d i n Ex p a r t e  
Hatcher, 646 So. 2d 676, t e s t i m o n y c o n c e r n i n g the 
rape was r e l e v a n t t o the q u e s t i o n of Hatcher's 
motive which was a--which a r e a s o n a b l e person c o u l d 
f i n d was an u n n a t u r a l s e x u a l d e s i r e f o r s m a l l 
c h i l d r e n . And i n t h i s case, which was Worthy v.  
S t a t e , [724 So. 2d 55 ( A l a . Crim. App. 1998),] the 
i n c i d e n t s t e s t i f i e d by a p p e l l a n t ' s daughters were 
s u f f i c i e n t l y s i m i l a r t o the p r e s e n t o f f e n s e as the y 
i n c l u d e e v i d e n c e from which the j u r y c o u l d 
r e a s o n a b l y - - t h e j u r y r e a s o n a b l y c o u l d conclude t h a t 
the a p p e l l a n t was m o t i v a t e d by an u n n a t u r a l d e s i r e 
f o r a l l t h r e e of h i s young female v i c t i m s . So t h a t ' s 
k i n d of the k i t c h e n s i n k on [Rule] 404(b). I t h i n k 
when I get my grammar c l e a n e d up I t h i n k t h a t w i l l 
k i n d of do i t . We've got t o take i n t o account 
t e s t i m o n y r e l a t e d t o the p r i o r c o n v i c t i o n s . So I ' l l 
get t h a t c l e a n e d up a b i t . 

" L e t ' s get t o the r e s t o f--Your s i x t e e n , I 
t h i n k , i s cov e r e d now " 

(R. 347-50.) The t r i a l c o u r t t h e r e a f t e r charged the j u r y as 

f o l l o w s , i n p e r t i n e n t p a r t : 

"You have hea r d t e s t i m o n y and evi d e n c e r e g a r d i n g 
c r i m e s , wrongs or bad a c t s r e g a r d i n g the Defendant. 
The Defendant i s on t r i a l o n l y f o r the c r i m i n a l 
charges t h a t I have re a d t o you and the i n d i c t m e n t s , 
not f o r a n y t h i n g e l s e . E v i d e n c e of o t h e r c r i m e s , 
wrongs, or bad a c t s was a l l o w e d i n t o e v i d e n c e not t o 
prove t h a t the Defendant may or may not be a bad 
perso n or may or may not be a person of bad 
c h a r a c t e r or t h a t i t made him more l i k e l y t o commit 
the crimes charged i n these i n d i c t m e n t s , because 
t h a t would be wrong and l e g a l l y i m p e r m i s s i b l e . The 
evid e n c e of o t h e r c r i m e s , wrongs or bad a c t s was 
a l l o w e d i n t o e v i d e n c e f o r one narrow purpose o n l y . 
That i s , i t may be c o n s i d e r e d by you f o r the l i m i t e d 
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purpose as r e g a r d i n g the Defendant's motive, 
o p p o r t u n i t y , i n t e n t , or p l a n . " 

(R. 415-16.) B e f o r e the case was s u b m i t t e d t o the j u r y , 

defense c o u n s e l o b j e c t e d t o the charge and s t a t e d : 

"Judge, w i t h r e g a r d t o the charge on [Rule] 404(b) 
e v i d e n c e . The p o r t i o n where you s a i d t h a t i t ' s f o r 
the l i m i t e d purpose of motive, o p p o r t u n i t y , or p l a n , 
I would submit t h a t those are not m a t t e r s i n 
c o n t r o v e r s y and by h a v i n g i t go-- I b e l i e v e t h a t t h a t 
i s d i f f e r e n t than what the S t a t e had s a i d 
o r i g i n a l l y , was t h e i r purpose f o r o f f e r i n g t h a t 
e v i d e n c e . We e x c e p t and o b j e c t t o the Court g i v i n g 
i t w i t h t h a t b r o a d of reason f o r i t coming i n . " 

(R. 436-37.) 

On a p p e a l , R.C.W. argues t h a t the t r i a l c o u r t ' s a d m i s s i o n 

of the S t a t e ' s e v i d e n c e of c o l l a t e r a l a c t s was r e v e r s i b l e 

e r r o r because, he says, the purposes f o r which the S t a t e 

o f f e r e d the c o l l a t e r a l - a c t s e v i d e n c e "were never p l a c e d i n 

i s s u e by [R.C.W.] at t r i a l . " (R.C.W.'s b r i e f , p. 20.) "For 

c o l l a t e r a l - a c t e v i d e n c e t o be a d m i s s i b l e f o r one of the 'other 

purposes' i n Rule 404(b), t h e r e must be "'a r e a l and open 

i s s u e as t o one or more of those " o t h e r purposes."'"' Draper  

v. S t a t e , 886 So. 2d 105, 117 ( A l a . Crim. App. 2 0 0 2 ) ( q u o t i n g 

G i l l e s p i e v. S t a t e , 549 So.2d 640, 645 ( A l a . Crim. App. 1989), 

q u o t i n g i n t u r n Bowden v. S t a t e , 538 So. 2d 1226, 1227 ( A l a . 

1988)). The S t a t e argues, however, t h a t the e v i d e n c e of 
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c o l l a t e r a l s e x u a l misconduct i n v o l v i n g T.W.'s h a l f s i s t e r s was 

a d m i s s i b l e f o r the purpose of showing motive. Indeed, the 

S t a t e i s c o r r e c t on t h i s p o i n t . See Bowden, sup r a . See a l s o  

A t k i s s o n v. S t a t e , 640 So. 2d 33, 38 ( A l a . Crim. App. 1993) 

( h o l d i n g e v i d e n c e of c o l l a t e r a l s e x u a l o f f e n s e s p e r p e t r a t e d by 

the defendant a g a i n s t h i s s t e p d a u g h t e r a d m i s s i b l e under the 

motive e x c e p t i o n i n p r o s e c u t i o n f o r f i r s t - d e g r e e sodomy and 

f i r s t - d e g r e e s e x u a l abuse a g a i n s t h i s n a t u r a l d a u g h t e r ) . 

The S t a t e goes on t o a s s e r t t h a t " [ a ] l t h o u g h t h e r e may 

have been o t h e r reasons c i t e d as t o why the e v i d e n c e was 

o f f e r e d , t h a t i s i r r e l e v a n t because ' [ t ] h e f a c t t h a t the 

p r o s e c u t o r gave an erroneous reason i n a r g u i n g f o r the 

a d m i s s i b i l i t y of the e v i d e n c e i s u n i m p o r t a n t when t h e r e i s , i n 

f a c t , a v a l i d reason f o r a d m i s s i b i l i t y . ' " ( S t a t e ' s b r i e f , p. 

11) ( q u o t i n g Ex p a r t e R e g i s t e r , 680 So. 2d 225, 226 ( A l a . 

1994)). We d i s a g r e e w i t h the S t a t e . The j u r y may not 

c o n s i d e r e v i d e n c e of c o l l a t e r a l s e x u a l misconduct f o r an 

i m p l a u s i b l e purpose. See Marks v. S t a t e , 94 So. 3d 409, 413 

( A l a . Crim. App. 2012). 

"The r u l e r e g a r d i n g a d m i s s i b i l i t y of p r i o r 
misconduct by a c r i m i n a l defendant has been w e l l 
s t a t e d i n C. Gamble, M c E l r o y ' s Alabama Evidence § 
69.01 (1) (3rd ed. 1977): 

10 



CR-11-0387 

" ' T h i s i s a g e n e r a l e x c l u s i o n a r y r u l e 
which p r e v e n t s the i n t r o d u c t i o n of 
[ c o l l a t e r a l ] c r i m i n a l a c t s f o r the s o l e 
purpose of s u g g e s t i n g t h a t the accused i s 
more l i k e l y t o be g u i l t y of the crime i n 
q u e s t i o n . T h i s r u l e i s g e n e r a l l y a p p l i c a b l e 
whether the o t h e r crime was committed 
b e f o r e or a f t e r the one f o r which the 
defendant i s p r e s e n t l y b e i n g t r i e d . 

" ' T h i s e x c l u s i o n a r y r u l e i s s i m p l y an 
a p p l i c a t i o n of the c h a r a c t e r r u l e which 
f o r b i d s the s t a t e t o prove the accused's 
bad c h a r a c t e r by p a r t i c u l a r deeds. The 
b a s i s f o r the r u l e l i e s i n the b e l i e f t h a t 
the p r e j u d i c i a l e f f e c t of [ c o l l a t e r a l ] 
c rimes w i l l f a r outweigh any p r o b a t i v e 
v a l u e t h a t might be g a i n e d from them. Most 
agree t h a t such e v i d e n c e of [ c o l l a t e r a l ] 
c rimes has almost an i r r e v e r s i b l e impact 
upon the minds of the j u r o r s . ' " 

Ex p a r t e C o f e r , 440 So. 2d 1121, 1123 ( A l a . 1983). 

In Anonymous v. S t a t e , 507 So. 2d 972, 975 ( A l a . 1987), 

the Alabama Supreme Court r e v e r s e d t h i s C o u r t ' s judgment and 

h e l d t h a t , under the f a c t s of t h a t case, the ev i d e n c e of o t h e r 

c o l l a t e r a l a c t s was i n a d m i s s i b l e under the " i d e n t i t y " and 

" i n t e n t " e x c e p t i o n s t o the g e n e r a l e x c l u s i o n a r y r u l e . The 

defendant i n t h a t case was c o n v i c t e d of t h r e e counts of f i r s t -

degree rape and t h r e e counts of i n c e s t ; the v i c t i m was one of 

h i s d a u g h t e r s , who was an a d u l t a t the time the a l l e g e d a c t s 

o c c u r r e d . The Court reasoned: 

11 
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"The i d e n t i t y of the person who a c t u a l l y committed 
the a c t s w i t h which the defendant was charged was 
not a t i s s u e . The defendant d i d not argue t h a t 
'someone e l s e committed the a c t s w i t h which he was 
charged'; i n s t e a d , he merely d e n i e d t h a t the a c t s 
ever o c c u r r e d . T h e r e f o r e , because t h e r e was no ' r e a l 
and open' i s s u e c o n c e r n i n g i d e n t i t y , the c o l l a t e r a l 
a c t s c o u l d not be a d m i s s i b l e as g o i n g toward such an 
i s s u e . See C o f e r , s u p r a ; [Ex p a r t e ] K i l l o u g h , [438 
So. 2d 333 ( A l a . 1 9 8 3 ) ] . 

" N e i t h e r can the ' i n t e n t ' e x c e p t i o n be a p p l i e d 
i n t h i s case. Under §§ 13A-6-60 and -61, Code of 
1975, rape i n the f i r s t degree does not r e q u i r e any 
s p e c i f i c c r i m i n a l i n t e n t . S i m i l a r l y , no s p e c i f i c 
c r i m i n a l i n t e n t , o t h e r than knowledge of 
r e l a t i o n s h i p , i s r e q u i r e d under § 13A-13-3, Code of 
1975, d e f i n i n g the crime of i n c e s t . The i n t e n t 
e x c e p t i o n i s s i m p l y not a p p l i c a b l e i n a case t h a t 
r e q u i r e s no s p e c i f i c c r i m i n a l i n t e n t as a 
p r e r e q u i s i t e t o c o n v i c t i o n . See M c E l r o y ' s § 69.01(5) 
and cases c i t e d t h e r e i n . As was e x p l a i n e d by J u s t i c e 
Shores i n C o f e r , s u p r a , any i n t e n t n e c e s s a r y t o t h i s 
type of crime c o u l d be i n f e r r e d by the j u r y from the 
t e s t i m o n y about the a c t charged: 

" ' T h i s i n t e n t may be i n f e r r e d by the j u r y 
from the a c t i t s e l f . P a r k e r v. S t a t e , 406 
So. 2d [1036,] 1039 [ ( A l a . Crim. App. 
1 9 8 1 ) ] . The p r o s e c u t r i x t e s t i f i e d t h a t 
C o f e r k i s s e d her, removed some of her 
c l o t h i n g , i n s e r t e d h i s f i n g e r i n t o her, and 
l a y c l o s e t o her. I f the j u r y b e l i e v e d her 
t e s t i m o n y , i t c o u l d i n f e r t h a t C o f e r had 
the r e q u i s i t e i n t e n t and f i n d him g u i l t y of 
the o f f e n s e . There i s , t h e r e f o r e , no r e a l 
and open i s s u e about h i s i n t e n t , and the 
e v i d e n c e of the p r i o r rape was e r r o n e o u s l y 
a l l o w e d t o prove C o f e r ' s i n t e n t . ' 

"(Emphasis added.) 440 So. 2d a t 1124." 
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507 So. 2d a t 975. 

In the p r e s e n t case, R.C.W. was charged w i t h c r i m e s - ¬

f i r s t - d e g r e e rape, i n c e s t , f i r s t - d e g r e e s e x u a l abuse, and 

sodomy--that do not r e q u i r e any s p e c i f i c c r i m i n a l i n t e n t . The 

i n t e n t n e c e s s a r y t o these types of crimes may be i n f e r r e d by 

the j u r y from the a c t s t h e m s e l v e s . See Anonymous, s u p r a . 

A c c o r d i n g l y , the t e s t i m o n y r e g a r d i n g the p r i o r s e x u a l 

m i s t r e a t m e n t of R.C.W.'s daughters was i n a d m i s s i b l e under Rule 

404(b), A l a . R. E v i d . , t o prove i n t e n t . 

A d d i t i o n a l l y , t h e r e was no r e a l and open i s s u e as t o the 

o t h e r purpose, i . e . , showing a common p l a n , f o r which the j u r y 

was i n s t r u c t e d i t c o u l d c o n s i d e r the e v i d e n c e . T h i s Court has 

h e l d t h a t the common p l a n , scheme, or d e s i g n e x c e p t i o n a p p l i e s 

o n l y when i d e n t i t y i s a c t u a l l y a t i s s u e . See Campbell v.  

S t a t e , 718 So. 2d 123, 128-29 ( A l a . Crim. App. 1997) ( q u o t i n g 

R e g i s t e r v. S t a t e , 640 So. 2d 3 ( A l a . Crim. App. 1993), a f f ' d , 

680 So. 2d 225 ( A l a . 1 9 9 4 ) ) . The Alabama Supreme Court has 

a l s o h e l d t h a t the i d e n t i t y e x c e p t i o n i s c o e x t e n s i v e w i t h the 

e x c e p t i o n f o r p l a n , scheme, or system. See Ex p a r t e Dardy, 516 

So. 2d 786, 789 ( A l a . 1987); 1 C h a r l e s W. Gamble & Robert J . 

Goodwin, M c E l r o y ' s Alabama Ev i d e n c e § 69.01(6) (6th ed. 2009) 

13 



CR-11-0387 

("Indeed, t h e r e i s some j u d i c i a l language t h a t t h e s e two 

e x c e p t i o n s - - p l a n and i d e n t i t y - - a r e c o - e x t e n s i v e i n the sense 

of r e n d e r i n g p l a n or scheme u n a v a i l a b l e u n l e s s i d e n t i t y i s 

c l e a r l y a t i s s u e i n the c a s e . " ) . Here, t h e r e was n o t h i n g i n 

the r e c o r d t h a t i n d i c a t e s t h a t R.C.W.'s i d e n t i t y was i n i s s u e . 

R.C.W. never a l l e g e d t h a t someone e l s e was the p e r p e t r a t o r of 

the c r i m e s . See Mothershed v. S t a t e , 596 So. 2d 47, 48 ( A l a . 

Crim. App. 1991) . Thus, the e v i d e n c e of the c o l l a t e r a l s e x u a l 

misconduct was i n a d m i s s i b l e t o prove p l a n . 

As n oted above, the S t a t e c o r r e c t l y argues t h a t the 

evide n c e of c o l l a t e r a l s e x u a l misconduct i n v o l v i n g T.W.'s h a l f 

s i s t e r s was a d m i s s i b l e under Rule 404(b) t o prove motive. The 

Alabama Supreme Court s t a t e d i n Bowden: 

"'Motive i s d e f i n e d as "an inducement, or 
t h a t which l e a d s or tempts the mind t o do 
or commit the crime charged." S p i c e r v.  
S t a t e , 188 A l a . 9, 11, 65 So. 972, 977 
(1914). M o t i v e has a l s o been d e s c r i b e d as 
' " t h a t s t a t e of mind which works t o 'supply 
the reason t h a t nudges the w i l l and prods 
the mind t o i n d u l g e the c r i m i n a l i n t e n t . ' " ' 
[ C h a r l e s Gamble, C h a r a c t e r E v i d e n c e : A  
Comprehensive Approach 42 (1987)]. 

"'Furthermore, t e s t i m o n y o f f e r e d f o r 
the purpose of showing motive i s always  
a d m i s s i b l e . McClendon v. S t a t e , 243 A l a . 
218, 8 So. 2d 883 (1942). A c c o r d , Donahoo  
v. S t a t e , 505 So. 2d 1067 ( A l a . Crim. App. 
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1986). " ' " I t i s p e r m i s s i b l e i n e v e r y 
c r i m i n a l case t o show t h a t t h e r e was an 
i n f l u e n c e , an inducement, o p e r a t i n g on the 
accused, which may have l e d or tempted him 
t o commit the o f f e n s e . " ' McAdory v. S t a t e , 
62 A l a . 154 [ ( 1 8 7 8 ) ] . " N i c k e r s o n v. S t a t e , 
205 A l a . 684, 685, 88 So. 905, 907 
(1921).'" 

Hatcher v. S t a t e , 646 So. 2d 676, 679 ( A l a . 1994) ( q u o t i n g 

Bowden, 538 So. 2d a t 1235 (emphasis i n Bowden)). In Ex p a r t e  

R e g i s t e r , 680 So. 2d 225, 227 ( A l a . 1994), the defendant was 

charged w i t h v a r i o u s sex crimes a g a i n s t h i s two minor 

s t e p d a u g h t e r s . At t r i a l , the S t a t e p r e s e n t e d e v i d e n c e of 

c o l l a t e r a l a c t s of s e x u a l misconduct a l l e g e d l y o c c u r r i n g seven 

t o n i n e y e a rs b e f o r e the charged o f f e n s e a g a i n s t h i s n a t u r a l 

daughter; the defendant was c o n v i c t e d of f i r s t - d e g r e e sodomy 

and f i r s t - d e g r e e s e x u a l abuse. On a p p e a l , the Alabama Supreme 

Court a f f i r m e d t h i s C o u r t ' s judgment h o l d i n g t h a t the e v i d e n c e 

of the a l l e g e d s e x u a l misconduct was p r o p e r l y a d m i t t e d t o 

prove motive i n the rape and s e x u a l abuse of h i s s t e p d a u g h t e r . 

S p e c i f i c a l l y , the Court s t a t e d : 

"Under the f a c t s of t h i s case, we conclude t h a t the 
t r i a l c o u r t d i d not abuse i t s d i s c r e t i o n i n 
p e r m i t t i n g e v i d e n c e of R e g i s t e r ' s c o l l a t e r a l s e x u a l 
misconduct committed upon h i s n a t u r a l daughter, 
because t h a t e v i d e n c e had some tendency t o show t h a t 
R e g i s t e r had a p a s s i o n or p r o p e n s i t y f o r u n u s u a l and 
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abnormal s e x u a l r e l a t i o n s . See C. Gamble, C h a r a c t e r  
E v i d e n c e , s u p r a , a t 45-46." 

680 So. 2d at 228. See Garner v. S t a t e , 977 So. 2d 533, 536-38 

( A l a . Crim. App. 2007) (t e s t i m o n y r e g a r d i n g c o l l a t e r a l a c t s of 

s e x u a l abuse was r e l e v a n t t o show t h a t defendant's " u n n a t u r a l 

s e x u a l d e s i r e f o r young g i r l s " was h i s motive f o r c o m m i t t i n g 

charged s e x u a l abuse); see a l s o B e d s ole v. S t a t e , 974 So. 2d 

1034, 1038-40 ( A l a . Crim. App. 2006) ( c o l l a t e r a l sex a c t s 

a d m i s s i b l e under Rule 404(b) t o prove t h a t defendant was 

"mo t i v a t e d by an u n n a t u r a l s e x u a l d e s i r e f o r young g i r l s " ) . 

Here, as p r e v i o u s l y noted, R.C.W. was charged w i t h 

v a r i o u s sex crimes a g a i n s t T.W. The p r i o r a c t s as t o which 

e v i d e n c e was a d m i t t e d were as f o l l o w s : P.W. t e s t i f i e d t h a t 

when she was 10 years o l d , R.C.W. would come i n t o her bedroom 

at n i g h t and touch P.W. on her v a g i n a and b u t t o c k s . P.W. 

t e s t i f i e d t h a t R.C.W. "touched [her vagina] w i t h h i s p e n i s as 

w e l l [as] h i s mouth." (R. 148.) P.W. f u r t h e r t e s t i f i e d t h a t 

R.C.W. would f o r c e P.W. t o p e r f o r m o r a l sex on him. M.W.T. 

t e s t i f i e d t h a t a t a young age, she was i n a p p r o p r i a t e l y touched 

by R.C.W. M.W.T. t e s t i f i e d t h a t R.C.W. f o r c e d her t o pe r f o r m 

o r a l sex on him. A l s o , C.F. t e s t i f i e d t h a t R.C.W. was 
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i n d i c t e d and c o n v i c t e d of s e v e r a l s e x u a l o f f e n s e s a g a i n s t 

M.W.T. 

At t r i a l , the S t a t e o f f e r e d the t e s t i m o n y of Pa. W. t h a t 

c o r r o b o r a t e d T.W.'s t e s t i m o n y . Thus, the S t a t e d i d not need 

to o f f e r P.W. and M.W.T.'s t e s t i m o n y i n o r d e r t o c o r r o b o r a t e 

T.W.'s t e s t i m o n y . Compare A l l e n v. S t a t e , 624 So. 2d 650, 653 

(A l a . Crim. App. 1993) ("In t h i s case, t h e r e was no o t h e r 

c o l l a t e r a l e v i d e n c e o f f e r e d a t the t r i a l . Thus, [the] S t a t e 

needed t o o f f e r T.K.'s t e s t i m o n y r e g a r d i n g the c o l l a t e r a l 

s e x u a l misconduct t o c o r r o b o r a t e the v i c t i m ' s t e s t i m o n y . " ) . 

However, the S t a t e o f f e r e d the c o l l a t e r a l o f f e n s e s committed 

a g a i n s t P.W. and M.W.T. i n or d e r t o e s t a b l i s h R.C.W.'s 

" u n n a t u r a l s e x u a l d e s i r e f o r the s m a l l c h i l d r e n l i v i n g i n h i s 

household" as a motive f o r the p r e s e n t o f f e n s e . Hatcher, 

s u p r a . T h e r e f o r e , the c o l l a t e r a l a c t s were r e l e v a n t and 

a d m i s s i b l e t o prove R.C.W.'s mot i v e . 

Even though the c o l l a t e r a l - a c t e v i d e n c e was a d m i t t e d f o r 

the p r o p e r purpose of p r o v i n g m o t i v e , 2 i t was r e v e r s i b l e e r r o r 

2The S t a t e a l s o contends t h a t the c o l l a t e r a l - a c t e v i d e n c e 
was a d m i s s i b l e t o show R.C.W.'s o p p o r t u n i t y t o commit the 
charged o f f e n s e s . Our caselaw r e g a r d i n g o p p o r t u n i t y as a 
p o s s i b l e use of o t h e r - a c t s e v i d e n c e i s u n c l e a r . See 1 C h a r l e s 
W. Gamble & Robert J . Goodwin, M c E l r o y ' s Alabama Evidence § 
69.01(12) (6th ed. 2009). R e g a r d l e s s , the S t a t e does not 
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f o r the t r i a l c o u r t t o a l l o w the j u r y t o c o n s i d e r the e v i d e n c e 

of c o l l a t e r a l s e x u a l misconduct i n v o l v i n g T.W.'s h a l f s i s t e r s 

f o r the improper purposes of i n t e n t , o p p o r t u n i t y , and p l a n . 

In Marks, we h e l d : 

"The c i r c u i t c o u r t ' s i n s t r u c t i o n s i n t h i s case 
p e r m i t t e d the j u r y t o c o n s i d e r the c o l l a t e r a l - a c t 
e v i d e n c e f o r the purposes of showing motive, 
o p p o r t u n i t y , p l a n , knowledge, and modus o p e r a n d i . On 
a p p e a l , the S t a t e argues t h a t o p p o r t u n i t y and p l a n 
were a t i s s u e and t h a t , t h e r e f o r e , the c i r c u i t c o u r t 
p r o p e r l y i n s t r u c t e d the j u r y as t o those purposes. 
The S t a t e a l s o argues t h a t the e v i d e n c e was 
a d m i s s i b l e t o prove i d e n t i t y and p r e p a r a t i o n - ¬
purposes f o r which the j u r y was not i n s t r u c t e d 
r e g a r d i n g the c o l l a t e r a l - a c t e v i d e n c e . The S t a t e 
does not address the a d d i t i o n a l p u r p o s e s - - m o t i v e , 
knowledge, or modus operandi--on which the j u r y was 
i n s t r u c t e d i t c o u l d c o n s i d e r the c o l l a t e r a l - a c t 
e v i d e n c e i n t h i s case. 

"Although not as b r o a d as the i n s t r u c t i o n s a t 
i s s u e i n Ex p a r t e B i l l u p s , [86 So. 3d 1079 ( A l a . 
2010),] the i n s t r u c t i o n i n t h i s case r e g a r d i n g the 
p e r m i s s i b l e use of the c o l l a t e r a l - a c t e v i d e n c e was 
too g e n e r a l and a u t h o r i z e d the j u r y t o c o n s i d e r the 
e v i d e n c e f o r ' i m p l a u s i b l e purposes,' such as 
i d e n t i t y . For example, I.C. i d e n t i f i e d Marks, and 
Marks a d m i t t e d t h a t he knew I.C.; he d e n i e d , 
however, t h a t he had had sex w i t h I.C. or t h a t he 
had raped her. Thus, I.C.'s and Marks's c r e d i b i l i t y , 
not Marks's i d e n t i t y , were a t i s s u e . Compare Gibson  
v. S t a t e , 677 So. 2d 238, 240 ( A l a . Crim. App. 1995) 
( i d e n t i t y was a t i s s u e where the accused contended 
t h a t someone e l s e committed the s e x u a l o f f e n s e s w i t h 

address the a d d i t i o n a l purposes f o r which the j u r y was 
i n s t r u c t e d i t c o u l d c o n s i d e r the c o l l a t e r a l - a c t e v i d e n c e i n 
t h i s case. Marks, su p r a . 
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which he was c h a r g e d ) , w i t h Mothershed v. S t a t e , 596 
So. 2d 47 ( A l a . Crim. App. 1991) (evidence of 
c o l l a t e r a l s e x u a l a c t s of the accused a g a i n s t the 
a l l e g e d v i c t i m s was i n a d m i s s i b l e t o prove i d e n t i t y 
where the accused d e n i e d c o m m i t t i n g the o f f e n s e s 
w i t h which he was charged and he d i d not a l l e g e t h a t 
the c rimes were committed by someone e l s e ) . Thus, 
the c i r c u i t c o u r t ' s i n s t r u c t i o n s were erroneous 
because they p e r m i t t e d the j u r y , over Marks's 
o b j e c t i o n , t o c o n s i d e r the c o l l a t e r a l - a c t e v i d e n c e 
f o r purposes not a t i s s u e i n the case. Given the 
g r a p h i c n a t u r e of the c o l l a t e r a l - a c t e v i d e n c e a t 
i s s u e here, the ' c o n f u s i o n of the j u r y and the 
p r o b a b l e p r e j u d i c e t o [Marks,]' as a r e s u l t of the 
erroneous i n s t r u c t i o n ' i s o b v i o u s . ' Ex p a r t e  
B i l l u p s , 86 So. 3d a t 1086 ( q u o t i n g B i l l u p s v.  
S t a t e , 86 So. 3d 1032, 1079 ( A l a . Crim. App. 2009) 
(Welch, J . , d i s s e n t i n g ) ) . Thus, i n accordance w i t h 
the Supreme C o u r t ' s d e c i s i o n i n B i l l u p s , the j u r y 
i n s t r u c t i o n s i n t h i s case c o n s t i t u t e d r e v e r s i b l e 
e r r o r . 

"For the a b o v e - s t a t e d r e a s o n s , Marks's 
c o n v i c t i o n f o r rape i n the f i r s t degree i s hereby 
r e v e r s e d and t h i s case i s remanded t o the M o b i l e 
C i r c u i t C ourt f o r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 
o p i n i o n . " 

94 So. 3d a t 413. 

Here, as i n Marks, the t r i a l c o u r t ' s i n s t r u c t i o n s 

p e r m i t t e d the j u r y t o c o n s i d e r the c o l l a t e r a l - a c t e v i d e n c e f o r 

purposes not a t i s s u e i n t h i s case. The t r i a l c o u r t 

i n s t r u c t e d the j u r y as t o the purposes of motive, o p p o r t u n i t y , 

i n t e n t , and p l a n . A l t h o u g h the S t a t e addresses motive, the 

S t a t e does not address the a d d i t i o n a l p u r p o s e s - - i n t e n t , 
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o p p o r t u n i t y , and p l a n - - f o r which the j u r y was i n s t r u c t e d i t 

c o u l d c o n s i d e r the e v i d e n c e of c o l l a t e r a l s e x u a l misconduct. 

"Thus, the c i r c u i t c o u r t ' s i n s t r u c t i o n s were 
erroneous because they p e r m i t t e d the j u r y , over 
[R.C.W.]'s o b j e c t i o n , t o c o n s i d e r the c o l l a t e r a l - a c t 
e v i d e n c e f o r purposes not a t i s s u e i n the case. 
Given the g r a p h i c n a t u r e of the c o l l a t e r a l - a c t 
e v i d e n c e a t i s s u e here, the ' c o n f u s i o n of the j u r y 
and the p r o b a b l e p r e j u d i c e t o [R.C.W.,]' as a r e s u l t 
of the erroneous i n s t r u c t i o n ' i s o b v i o u s . ' Ex p a r t e  
B i l l u p s , 86 So. 3d a t ( q u o t i n g B i l l u p s v. S t a t e , 86 
So. 3d 1032, ( A l a . Crim. App. 2009) (Welch, J . , 
d i s s e n t i n g ) ) . Thus, i n accordance w i t h the Supreme 
C o u r t ' s d e c i s i o n i n B i l l u p s , the j u r y i n s t r u c t i o n s 
i n t h i s case c o n s t i t u t e d r e v e r s i b l e e r r o r . " 3 

Marks, 94 So. 3d a t 413-14. 

3The j u r y i n s t r u c t i o n i n t h i s case, as we have noted, l i k e 
the i n s t r u c t i o n i n Marks, a l l o w e d the j u r y t o c o n s i d e r the 
Rule 404(b) e v i d e n c e f o r s e v e r a l purposes not a t i s s u e . The 
d i s s e n t argues t h a t any e r r o r i n a l l o w i n g the j u r y t o c o n s i d e r 
the c o l l a t e r a l - a c t e v i d e n c e f o r those purposes was harmless 
because, the d i s s e n t r easons, the j u r y c o u l d not "draw an 
i n f e r e n c e t h a t the e v i d e n c e c o u l d not l o g i c a l l y s u p p o r t . " In 
o t h e r words, the d i s s e n t ' s p o s i t i o n i s t h a t a l t h o u g h the j u r y 
was i n s t r u c t e d t h a t i t c o u l d c o n s i d e r the Rule 404(b) e v i d e n c e 
f o r purposes not a t i s s u e , we s h o u l d conclude t h a t because 
those purposes were not a t i s s u e , the j u r y " l o g i c a l l y " must 
not have c o n s i d e r e d the e v i d e n c e f o r those purposes. That 
p o s i t i o n i s i n c o n s i s t e n t w i t h B i l l u p s and Marks, as w e l l as 
w i t h our caselaw h o l d i n g t h a t we presume the j u r y f o l l o w e d the 
i n s t r u c t i o n s g i v e n t o i t by the t r i a l c o u r t . See Ex p a r t e  
B e l i s l e , 11 So. 3d 323, 333 ( A l a . 2008) ("[A]n a p p e l l a t e c o u r t 
'presume[s] t h a t the j u r y f o l l o w s the t r i a l c o u r t ' s 
i n s t r u c t i o n s u n l e s s t h e r e i s e v i d e n c e t o the c o n t r a r y . ' " 
( q u o t i n g Cochran v. Ward, 935 So. 2d 1169, 1176 ( A l a . 2 0 0 6 ) ) ) . 
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A c c o r d i n g l y , we r e v e r s e the judgment of the t r i a l c o u r t 

and remand t h i s cause f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h 

t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Welch and Burke, J J . , concur. Windom, P.J., and K e l l u m , 

J . , d i s s e n t , w i t h w r i t i n g by Windom, P.J., j o i n e d by K e l l u m , 

J . 
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WINDOM, P r e s i d i n g Judge, d i s s e n t i n g . 

I agree w i t h the m a j o r i t y ' s h o l d i n g t h a t e v i d e n c e of 

R.C.W.'s p r i o r s e x u a l abuse of h i s o t h e r daughters was 

a d m i s s i b l e t o e s t a b l i s h h i s motive f o r r a p i n g , s o d o m i z i n g , and 

s e x u a l l y a b u s i n g the daughter T.W. See Ex p a r t e R e g i s t e r , 680 

So. 2d 225, 228 ( A l a . 1994) ( h o l d i n g t h a t e v i d e n c e of the 

a p p e l l a n t ' s p a s t s e x u a l abuse of h i s s t e p d a u g h t e r s was 

a d m i s s i b l e i n a p r o s e c u t i o n f o r s e x u a l abuse of h i s daughter 

because i t e s t a b l i s h e d the a p p e l l a n t ' s m o t ive, i . e . , a p a s s i o n 

or p r o p e n s i t y f o r un u s u a l and abnormal s e x u a l r e l a t i o n s ) ; 

Hatcher v. S t a t e , 646 So. 2d 676, 680 ( A l a . 1994) ( h o l d i n g 

t h a t e v i d e n c e of c o l l a t e r a l s e x u a l a c t s a g a i n s t another c h i l d 

was r e l e v a n t t o prove the a p p e l l a n t ' s m o t i v e , which was " t o 

g r a t i f y s e x u a l d e s i r e s by h a v i n g sex w i t h young g i r l s l i v i n g 

i n h i s h o u s e h o l d " ) ; B e dsole v. S t a t e , 974 So. 2d 1034, 1040 

( A l a . Crim. App. 2006). I a l s o agree t h a t the c i r c u i t c o u r t ' s 

l i m i t i n g i n s t r u c t i o n t o the j u r y e r r o n e o u s l y a l l o w e d the j u r y 

t o c o n s i d e r e v i d e n c e of R.C.W.'s c o l l a t e r a l s e x u a l abuse f o r 

purposes o t h e r than t o show motive. See Ex p a r t e B i l l u p s , 86 

So. 3d 1079, 1084-85 ( A l a . 2010). S p e c i f i c a l l y , I agree w i t h 

the m a j o r i t y t h a t the c i r c u i t c o u r t e r r e d i n a l l o w i n g the j u r y 
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to c o n s i d e r the c o l l a t e r a l s e x u a l a c t s f o r "the improper 

purposes of i n t e n t , o p p o r t u n i t y , and p l a n . " So. 3d a t 

. I , however, d i s a g r e e w i t h the m a j o r i t y ' s c o n c l u s i o n t h a t 

R.C.W. s u f f e r e d any harm from the erroneous i n s t r u c t i o n . 

T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 

Rule 404(b), A l a . R. E v i d . , p r o v i d e s : 

"Evidence of o t h e r c r i m e s , wrongs, or a c t s i s 
not a d m i s s i b l e t o prove the c h a r a c t e r of a person i n 
o r d e r t o show a c t i o n i n c o n f o r m i t y t h e r e w i t h . I t 
may, however, be a d m i s s i b l e f o r o t h e r purposes, such 
as p r o o f of m o t ive, o p p o r t u n i t y , i n t e n t , 
p r e p a r a t i o n , p l a n , knowledge, i d e n t i t y , or absence 
of m i s t a k e or a c c i d e n t , p r o v i d e d t h a t upon r e q u e s t 
by the accused, the p r o s e c u t i o n i n a c r i m i n a l case 
s h a l l p r o v i d e r e a s o n a b l e n o t i c e i n advance of t r i a l , 
or d u r i n g t r i a l i f the c o u r t excuses p r e t r i a l n o t i c e 
on good cause shown, of the g e n e r a l n a t u r e of any 
such e v i d e n c e i t i n t e n d s t o i n t r o d u c e a t t r i a l . " 

"The b e g i n n i n g premise of [Rule 404(b), A l a . R. E v i d . , ] i s 

s i m p l y p a r t of an even br o a d e r p r i n c i p l e p r e c l u d i n g p r o o f of 

a person's c h a r a c t e r i n any form when o f f e r e d t o prove a c t i o n 

i n c o n f o r m i t y t h e r e w i t h on a p a r t i c u l a r o c c a s i o n . " C h a r l e s W. 

Gamble and Robert J . Goodwin, M c E l r o y ' s Alabama E v i d e n c e , § 

69.01(1) (6th ed. 2009). Thus, the purpose b e h i n d Rule 

404(b), i s t o p r o h i b i t the a d m i s s i o n of e v i d e n c e of c o l l a t e r a l 

bad a c t s when the s o l e purpose of a d m i t t i n g t h a t e v i d e n c e i s 

to e s t a b l i s h the defendant's bad c h a r a c t e r and a c t i o n i n 
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c o n f o r m i t y t h e r e w i t h . U n i t e d S t a t e s v. C a r r i l l o , 981 F.2d 

772, 775-76 (5th C i r . 1993); see a l s o Gamble and Goodwin, 

M c E l r o y ' s , § 69.01(1); K n i g h t v. S t a t e , 675 So. 2d 487, 499 

( A l a . Crim. App. 1995) ("The g e n e r a l e x c l u s i o n a r y r u l e 

p r e v e n t s the i n t r o d u c t i o n of c o l l a t e r a l c r i m i n a l a c t s not 

charged i n the i n d i c t m e n t when the s o l e purpose i s t o show the 

accused's bad c h a r a c t e r or t o suggest t h a t the accused 

p o s s e s s e d an i n c l i n a t i o n or p r o p e n s i t y t o commit the c r i m e . " 

(emphasis added)). 

However, the A d v i s o r y Committee's Notes t o Rule 404(b), 

A l a . R. E v i d . , e x p l a i n t h a t " [ t ] h e g e n e r a l r u l e e x c l u d i n g 

c h a r a c t e r e v i d e n c e does not bar e v i d e n c e of s p e c i f i c a c t s when 

t h a t e v i d e n c e i s o f f e r e d f o r some purpose o t h e r than the 

i m p e r m i s s i b l e one of p r o v i n g a c t i o n i n c o n f o r m i t y w i t h a 

p a r t i c u l a r c h a r a c t e r . " (Emphasis added.) See a l s o Hunter v.  

S t a t e , 802 So. 2d 265, 273 ( A l a . Crim. App. 2000) (Baschab, 

J . , d i s s e n t i n g ) (same). Thus, " [ i ] f the defendant's 

commission of another crime or misdeed i s an element of g u i l t , 

or tends t o prove h i s g u i l t o t h e r w i s e than by showing of bad  

c h a r a c t e r , then p r o o f of such o t h e r a c t i s a d m i s s i b l e . " Moore  

v. S t a t e , 49 So. 3d 228, 232 ( A l a . Crim. App. 2009) ( q u o t i n g 
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H a r r i s v. S t a t e , 2 So. 3d 880, 907 ( A l a . Crim. App. 

2007)(emphasis added)). 

In Ex p a r t e B i l l u p s , 86 So. 3d a t 1084-85, the Alabama 

Supreme Court h e l d t h a t when e v i d e n c e of c o l l a t e r a l bad a c t s 

i s a d m i t t e d f o r one or more purposes o t h e r than t o show bad 

c h a r a c t e r , the c i r c u i t c o u r t ' s f a i l u r e t o g i v e an i n s t r u c t i o n 

t h a t l i m i t s the j u r y ' s c o n s i d e r a t i o n of t h a t e v i d e n c e t o o n l y 

the purpose f o r which i t was a d m i t t e d c o n s t i t u t e s e r r o r . 

S p e c i f i c a l l y , the Court h e l d t h a t the c i r c u i t c o u r t ' s l i m i t i n g 

i n s t r u c t i o n r e l a t i n g t o Rule 404(b) e v i d e n c e t h a t " s i m p l y 

r e c i t [ e d ] the complete ' l a u n d r y l i s t ' of p e r m i s s i b l e t h e o r i e s 

under Rule 404(b) [ f o r the a d m i s s i o n of c o l l a t e r a l - b a d - a c t 

e v i d e n c e ] , ... gave the j u r y inadequate guidance [and 

c o n s t i t u t e d e r r o r ] . " B i l l u p s , 86 So. 3d a t 1086. 

The Supreme Court d i d not, however, c r e a t e a per se r u l e 

r e q u i r i n g r e v e r s a l e v e r y time a c i r c u i t c o u r t ' s l i m i t i n g 

i n s t r u c t i o n r e l a t i n g t o c o l l a t e r a l bad a c t s i n c l u d e s purposes 

l i s t e d i n Rule 404(b) f o r which the e v i d e n c e was not a d m i t t e d . 

To the c o n t r a r y , the Supreme Court has r e p e a t e d l y h e l d t h a t 

the f a i l u r e t o g i v e a l i m i t i n g i n s t r u c t i o n and/or the g i v i n g 

of an erroneous l i m i t i n g i n s t r u c t i o n must be r e v i e w e d on a 
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case-by-case b a s i s . Snyder v. S t a t e , 893 So. 2d 482, 485 

( A l a . 2001) ( e x p l a i n i n g t h a t "each i n q u i r y r e g a r d i n g the 

p r o p r i e t y of an i n s t r u c t i o n on the use of ev i d e n c e of p r i o r 

c o n v i c t i o n s ... must be determined on a case-by-case b a s i s " ) ; 

Ex p a r t e M a r t i n , 931 So. 2d 759, 768 ( A l a . 2004) (same); 

Johnson v. S t a t e , [Ms. 1041313, Oct. 6, 2006] So. 3d , 

( A l a . 2006) (same). 

For the reasons t h a t f o l l o w , I b e l i e v e t h a t the c i r c u i t 

c o u r t ' s erroneous l i m i t i n g i n s t r u c t i o n i n t h i s case was 

harm l e s s . Rule 45, A l a . R. App. P. As s t a t e d above, e v i d e n c e 

of R.C.W.'s c o l l a t e r a l a c t s was p r o p e r l y a d m i t t e d as 

s u b s t a n t i v e e v i d e n c e of h i s g u i l t , i . e . , t o show h i s motive. 

Johnson, So. 3d a t ( h o l d i n g t h a t c o l l a t e r a l bad a c t s 

are a d m i s s i b l e as s u b s t a n t i v e e v i d e n c e t o show m o t i v e ) ; R e v i s 

v. S t a t e , [Ms. CR-06-0454, Jan. 13, 2011] So 3d , 

( A l a . Crim. App. 2011) ( h o l d i n g t h a t "evidence t e n d i n g t o 

e s t a b l i s h motive i s always a d m i s s i b l e " ( c i t a t i o n s and 

q u o t a t i o n s o m i t t e d ) ) . Thus, the j u r y was p r o p e r l y a l l o w e d t o 

c o n s i d e r e v i d e n c e of R.C.W.'s c o l l a t e r a l bad a c t s . 

F u r t h e r , the c i r c u i t c o u r t c o r r e c t l y i n s t r u c t e d the j u r y 

t h a t i t c o u l d not c o n s i d e r R.C.W.'s c o l l a t e r a l bad a c t s f o r 

26 



CR-11-0387 

the improper purpose of e s t a b l i s h i n g R.C.W.'s bad c h a r a c t e r 

and a c t i o n i n c o n f o r m i t y t h e r e w i t h . See (R. 415-16.) T h i s 

C ourt must presume t h a t the j u r o r s f o l l o w e d the c i r c u i t 

c o u r t ' s i n s t r u c t i o n s . P e r a i t a v. S t a t e , 897 So. 2d 1161, 1204 

( A l a . Crim. App. 2003) ("'Jurors are presumed t o f o l l o w the 

t r i a l c o u r t ' s i n s t r u c t i o n s . ' " ( q u o t i n g B r y a n t v. S t a t e , 727 

So. 2d 870, 874-75 ( A l a . Crim. App. 1 9 9 8 ) ) ) ; Burgess v. S t a t e , 

827 So. 2d 134, 162 ( A l a . Crim. App. 1998) ("Jurors are 

presumed t o f o l l o w the c o u r t ' s i n s t r u c t i o n s . " ) . Thus, the 

j u r y d i d not c o n s i d e r R.C.W.'s c o l l a t e r a l bad a c t s as evi d e n c e 

of h i s bad c h a r a c t e r and a c t i o n i n c o n f o r m i t y t h e r e w i t h , the 

o n l y purpose f o r which such e v i d e n c e i s o u t r i g h t p r o h i b i t e d . 

Hunter, 802 So. 2d a t 273; Moore, 49 So. 3d a t 232; H a r r i s , 2 

So. 3d a t 907. 

Al t h o u g h e v i d e n c e of R.C.W.'s c o l l a t e r a l bad a c t s was 

p r o p e r l y a d m i t t e d as s u b s t a n t i v e e v i d e n c e t o show h i s motive 

and a l t h o u g h the c i r c u i t c o u r t c o r r e c t l y p r o h i b i t e d the j u r y 

from c o n s i d e r i n g R.C.W.'s c o l l a t e r a l bad a c t s as ev i d e n c e of 

h i s bad c h a r a c t e r , the m a j o r i t y f i n d s r e v e r s i b l e e r r o r i n the 

c i r c u i t c o u r t ' s l i m i t i n g i n s t r u c t i o n because i t a l l o w e d the 

j u r y t o c o n s i d e r t h a t e v i d e n c e f o r the "improper purposes of 
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[ e s t a b l i s h i n g ] i n t e n t , o p p o r t u n i t y , and p l a n [ , p o i n t s t h a t 

were] not a t i s s u e i n t h i s c a s e . " So. 3d , . I , 

however, d i s a g r e e . Because i t was not p l a u s i b l e f o r e v i d e n c e 

of R.C.W.'s c o l l a t e r a l bad a c t s t o e s t a b l i s h h i s i n t e n t , 

o p p o r t u n i t y , or p l a n , any e r r o r i n a l l o w i n g the j u r y t o 

c o n s i d e r the e v i d e n c e f o r those purposes was h a r m l e s s . In 

U n i t e d S t a t e s v. Levy-Cordero, 67 F.3d 1002, 1011 (1st C i r . 

1995), the government o f f e r e d e v i d e n c e of the a p p e l l a n t ' s 

c o l l a t e r a l bad a c t s t o e s t a b l i s h h i s c o n s c i o u s n e s s of g u i l t . 

The t r i a l c o u r t , however, gave a l i m i t i n g i n s t r u c t i o n t h a t 

d i r e c t e d the j u r y t o c o n s i d e r the c o l l a t e r a l - b a d - a c t e v i d e n c e 

f o r the purpose of e s t a b l i s h i n g the a p p e l l a n t ' s i n t e n t and 

knowledge. I d . The U n i t e d S t a t e s Court of A p p e a l s f o r the 

F i r s t C i r c u i t h e l d t h a t a t r i a l c o u r t ' s l i m i t i n g i n s t r u c t i o n 

r e l a t i n g t o the Rule 404(b) e v i d e n c e i m p r o p e r l y a l l o w e d the 

j u r y t o c o n s i d e r the a p p e l l a n t ' s c o l l a t e r a l bad a c t s as 

e v i d e n c e of h i s i n t e n t and knowledge because those were not 

reasons t h a t the e v i d e n c e was a d m i t t e d . A l t h o u g h the t r i a l 

c o u r t i m p r o p e r l y i n s t r u c t e d the j u r y t h a t i t c o u l d c o n s i d e r 

the a p p e l l a n t ' s c o l l a t e r a l bad a c t s f o r i n t e n t and knowledge, 

the F i r s t C i r c u i t h e l d t h a t the e r r o r was h a r m l e s s . I d . The 
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Court e x p l a i n e d t h a t the erroneous i n s t r u c t i o n was harmless 

because t h e r e was "no l o g i c a l reason why [the c o l l a t e r a l bad 

a c t s ] would demonstrate a p p e l l a n t ' s i n t e n t or knowledge w i t h 

r e s p e c t t o [charged] o f f e n s e s I d . Thus, the c i r c u i t 

c o u r t ' s i n s t r u c t i o n was harmless because i t " i n s t r u c t e d the 

j u r y t h a t i t c o u l d draw an i n f e r e n c e t h a t the evi d e n c e c o u l d 

not l o g i c a l l y s u p p o r t . " I d . 

In t h i s case, the c i r c u i t c o u r t ' s i n s t r u c t i o n t h a t 

a l l o w e d the j u r y t o c o n s i d e r R.C.W.'s s e x u a l misconduct f o r 

"improper purposes of [ e s t a b l i s h i n g ] i n t e n t , o p p o r t u n i t y , and 

p l a n , " So. 3d a t , was harmless because t h e r e was "no 

l o g i c a l reason why [the c o l l a t e r a l bad a c t s ] would demonstrate 

a p p e l l a n t ' s i n t e n t [ , p l a n , or o p p o r t u n i t y ] w i t h r e s p e c t t o 

[charged] o f f e n s e s Levy-Cordero, 67 F.3d a t 1011. 

S t a t e d d i f f e r e n t l y , R.C.W.'s c o l l a t e r a l s e x u a l misconduct d i d 

not e s t a b l i s h h i s s p e c i f i c i n t e n t t o commit, h i s o p p o r t u n i t y 

t o commit, or a p l a n t o commit the charged o f f e n s e s . 

T h e r e f o r e , the c i r c u i t c o u r t ' s erroneous l i m i t i n g i n s t r u c t i o n 

was harmless because i t merely a l l o w e d the j u r y t o "draw an 

i n f e r e n c e t h a t the e v i d e n c e c o u l d not l o g i c a l l y s u p p o r t . " I d . 
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A d d i t i o n a l l y , as the m a j o r i t y e x p l a i n s , R.C.W.'s i n t e n t , 

o p p o r t u n i t y , and p l a n were not a t i s s u e a t t r i a l . R.C.W. was 

T.W.'s f a t h e r , and they l i v e d t o g e t h e r a t the time of the 

o f f e n s e s . From t h i s e v i d e n c e , the j u r y must have drawn the 

c o n c l u s i o n t h a t R.C.W., who was l i v i n g w i t h h i s daughter, had 

the o p p o r t u n i t y t o rape, sodomize, and s e x u a l l y abuse h er. 

Because R.C.W.'s o p p o r t u n i t y t o commit the charged o f f e n s e s 

was c l e a r l y e s t a b l i s h e d a t t r i a l , the c i r c u i t c o u r t ' s 

i n s t r u c t i o n t h a t a l l o w e d the j u r y t o c o n s i d e r R.C.W.'s 

c o l l a t e r a l bad a c t s f o r the purpose of e s t a b l i s h i n g 

o p p o r t u n i t y was har m l e s s . Cf. Dawson v. S t a t e , 675 So. 2d 

897, 900 ( A l a . Crim. App. 1995) ("The erroneous a d m i s s i o n of 

evide n c e t h a t i s merely c u m u l a t i v e i s h a r m l e s s . " ( c i t i n g Reese  

v. C i t y of Dothan, 642 So. 2d 511, 515 ( A l a . Crim. App. 

19 9 3 ) ) ) ; Woods v. S t a t e , 13 So. 3d 1, 23 ( A l a . Crim. App. 

2007). L i k e w i s e , as the m a j o r i t y s t a t e s , " [ t ] h e i n t e n t 

n e c e s s a r y t o these types of crimes may be i n f e r r e d by the j u r y 

from the a c t s t h e m s e l v e s . " So. 3d a t . Because 

R.C.W.'s g e n e r a l i n t e n t was e s t a b l i s h e d by the a c t s 

t hemselves, the c i r c u i t c o u r t ' s i n s t r u c t i o n a l l o w i n g the j u r y 

to c o n s i d e r a d d i t i o n a l e v i d e n c e of i n t e n t was har m l e s s . Cf. 
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Dawson, 675 So. 2d a t 900; Woods, 13 So. 3d a t 23. F i n a l l y , 

as the m a j o r i t y s t a t e s , R.C.W.'s i d e n t i t y was not a t i s s u e i n 

t h i s case because R.C.W. d i d not a l l e g e t h a t someone e l s e 

committed the crim e . Because R.C.W. d i d not p l a c e h i s 

i d e n t i t y a t i s s u e , the j u r y had two c h o i c e s : b e l i e v e t h a t 

R.C.W. committed the a c t s or b e l i e v e t h a t no a c t s o c c u r r e d . 

Because R.C.W.'s i d e n t i t y was not a t i s s u e and the j u r y was 

l e f t t o d e c i d e o n l y whether the a c t s o c c u r r e d , a l l o w i n g the 

j u r y t o c o n s i d e r e v i d e n c e t o show a p l a n and thus R.C.W.'s 

i d e n t i t y was not h a r m f u l . I d . 

Th i s i s not a case i n which e v i d e n c e of c o l l a t e r a l bad 

a c t s was i m p r o p e r l y a d m i t t e d or i n which the c i r c u i t c o u r t 

e r r o n e o u s l y a l l o w e d the j u r y t o c o n s i d e r t h a t e v i d e n c e t o show 

bad c h a r a c t e r . I n s t e a d , e v i d e n c e of R.C.W.'s c o l l a t e r a l 

s e x u a l a c t s was p r o p e r l y a d m i t t e d and c o n s i d e r e d as 

s u b s t a n t i v e e v i d e n c e of h i s motive, and the c i r c u i t c o u r t 

c o r r e c t l y p r e v e n t e d the j u r y from c o n s i d e r i n g t h a t e v i d e n c e 

f o r the s o l e purpose f o r which i t i s not a l l o w e d -- bad 

c h a r a c t e r and a c t i o n i n c o n f o r m i t y t h e r e w i t h . Because 

ev i d e n c e of R.C.W.'s c o l l a t e r a l s e x u a l misconduct was p r o p e r l y 

c o n s i d e r e d by the j u r y as s u b s t a n t i v e e v i d e n c e of motive and 
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because the c i r c u i t c o u r t p r e v e n t e d the j u r y from c o n s i d e r i n g 

the e v i d e n c e t o prove bad c h a r a c t e r , the c i r c u i t c o u r t ' s 

l i m i t i n g i n s t r u c t i o n t h a t a l l o w e d the j u r y t o a l s o c o n s i d e r 

t h a t e v i d e n c e f o r a d d i t i o n a l i m p l a u s i b l e and/or i r r e l e v a n t 

purposes was h a r m l e s s . T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 

K e l l u m , J . , c o n c u r s . 
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