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BURKE, Judge. 

Anthony M i t c h e l l Money was c o n v i c t e d of c r i m i n a l l y 

n e g l i g e n t h o m i c i d e , a v i o l a t i o n of § 13A-6-4, A l a . Code 1975, 

and was sentenced t o one year of h a r d l a b o r i n the Henry 

County j a i l . He was a l s o o r d e r e d t o pay a $750 f i n e , a $100 
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assessment t o the crime v i c t i m s compensation fund, c o u r t 

c o s t s , and r e s t i t u t i o n . T h i s a p p e a l f o l l o w s . 

A d e t a i l e d r e c i t a t i o n of the f a c t s i s unnecessary t o the 

d i s p o s i t i o n of t h i s a p p e a l . 1 However, we note t h a t t h i s case 

arose out of an i n c i d e n t t h a t o c c u r r e d on or about October 17, 

2006, when Money and h i s g i r l f r i e n d , Mary C u r r y , got i n t o an 

argument w h i l e r i d i n g i n Money's v e h i c l e . The a l t e r c a t i o n 

became p h y s i c a l and, a t some p o i n t , Money p u l l e d over, and he 

and C u r r y got out of the v e h i c l e . A few moments l a t e r , C u r r y , 

who was l y i n g i n the m i d d l e of the road, was s t r u c k and k i l l e d 

by an oncoming v e h i c l e . There were no e y e w i t n e s s e s t o the 

events l e a d i n g up t o the p o i n t where C u r r y was k i l l e d . 

A c c o r d i n g l y , t h e r e was a d i s p u t e as t o why C u r r y was l y i n g i n 

the middle of the road. The S t a t e c l a i m e d t h a t Money ren d e r e d 

C u r r y dazed or u n c o n s c i o u s and then f a i l e d t o remove her from 

the p a t h of oncoming t r a f f i c . Money c l a i m e d t h a t C u r r y l a y 

down i n the r o a d of her own v o l i t i o n and r e f u s e d t o move 

d e s p i t e h i s attempts t o remove her . 

1Money r a i s e s f i v e arguments on a p p e a l . However, because 
we are r e v e r s i n g the c o n v i c t i o n based on Money's argument 
r e l a t i n g t o the e x p i r a t i o n of the s t a t u t e of l i m i t a t i o n s , we 
need not address the r e m a i n i n g arguments. 
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Money was i n d i c t e d f o r r e c k l e s s manslaughter, a C l a s s B 

f e l o n y . See § 13A-6-3, A l a . Code 1975. However, he was 

c o n v i c t e d of the l e s s e r - i n c l u d e d o f f e n s e of c r i m i n a l l y 

n e g l i g e n t h o m i c i d e , a C l a s s A misdemeanor. On a p p e a l , Money 

p o i n t s out t h a t the i n c i d e n t g i v i n g r i s e t o h i s p r o s e c u t i o n 

o c c u r r e d on or about October 17, 2006, and t h a t he was not 

i n d i c t e d u n t i l June 8, 2009. He a l s o c o r r e c t l y s t a t e s t h a t 

the s t a t u t e of l i m i t a t i o n s f o r a misdemeanor o f f e n s e i s 12 

months. See § 15-3-2, A l a . Code 1975("Unless o t h e r w i s e 

p r o v i d e d , the p r o s e c u t i o n of a l l misdemeanors b e f o r e a c i r c u i t 

or d i s t r i c t c o u r t must be commenced w i t h i n 12 months a f t e r the 

commission of the o f f e n s e . " ) T h e r e f o r e , he says, the t r i a l 

c o u r t d i d not have j u r i s d i c t i o n t o t r y and c o n v i c t him f o r 

c r i m i n a l l y n e g l i g e n t homicide because the p r o s e c u t i o n d i d not 

commence w i t h i n the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s . 

Money f i r s t r a i s e d t h i s i s s u e i n h i s p o s t t r i a l " I n s t a n t e r 

M o t i o n t o D i s m i s s . " (C. 70-72.) I n denying t h a t motion, the 

t r i a l c o u r t found t h a t " i t i s the charged o f f e n s e t h a t i s 

l o o k e d a t t o determine i f the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s had run, not the l e s s e r i n c l u d e d o f f e n s e t h a t the 

Defendant was c o n v i c t e d o f " (C. 75), c i t i n g Rock v. S t a t e , 558 
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So. 2d 967 ( A l a . Crim. App. 1989). A c c o r d i n g l y , the t r i a l 

c o u r t h e l d t h a t because Money was i n d i c t e d f o r a f e l o n y , f o r 

which the s t a t u t e of l i m i t a t i o n s i s t h r e e y e a r s , see § 15-3-1, 

A l a . Code 1975, the p r o s e c u t i o n was commenced w i t h i n the 

a p p l i c a b l e time p e r i o d . On a p p e a l , the S t a t e a l s o c i t e d Rock 

and argued t h a t i t i s the charged o f f e n s e t h a t i s used i n 

o r d e r t o determine the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s . 

In h i s b r i e f on a p p e a l , Money c i t e s H a l l v. S t a t e , 497 

So. 2d 1145 ( A l a . Crim. App. 1986), i n which t h i s C ourt 

a d d r e s s e d a s i m i l a r s i t u a t i o n . In H a l l , the a p p e l l a n t was 

i n d i c t e d f o r f i r s t - d e g r e e s e x u a l abuse but was c o n v i c t e d of a 

l e s s e r - i n c l u d e d o f f e n s e t h a t , a t the time , was a misdemeanor. 

T h i s Court h e l d : 

"A person cannot be c o n v i c t e d of a l e s s e r 
o f f e n s e , upon p r o s e c u t i o n f o r a g r e a t e r o f f e n s e , 
which i n c l u d e s the l e s s e r o f f e n s e , commenced a f t e r 
the s t a t u t e of l i m i t a t i o n s has run on the l e s s e r 
o f f e n s e . See g e n e r a l l y 47 A.L.R. 2d 887. 

"'The r u l e p r o v i d i n g t h a t e v e r y l e s s e r 
i n c l u d e d o f f e n s e i s i n c l u d e d i n the one 
charged i n the i n d i c t m e n t a p p l i e s and has 
r e f e r e n c e o n l y t o e v e r y a c t i o n a b l e o f f e n s e 
and not the o f f e n s e s which upon the fa c e of 
the p r o c e e d i n g s are b a r r e d by the s t a t u t e 
of l i m i t a t i o n s , the o p e r a t i o n of which 
r e n d e r e d the c o u r t w i t h o u t j u r i s d i c t i o n t o 
t r y and determine the s o - c a l l e d l e s s e r 
o f f e n s e s . ' " 
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H a l l , 497 So. 2d, a t 1148, q u o t i n g Spears v. S t a t e , 26 A l a . 

App. 376, 160 So. 727 (1935). T h e r e f o r e , a c c o r d i n g t o Money, 

the t r i a l c o u r t d i d not have j u r i s d i c t i o n t o t r y and c o n v i c t 

him f o r the misdemeanor o f f e n s e of c r i m i n a l l y n e g l i g e n t 

h o m i c i d e , even though he was i n d i c t e d f o r the f e l o n y o f f e n s e 

of r e c k l e s s manslaughter. 

Thus, i t appears t h a t Rock c o n f l i c t s w i t h H a l l and 

Spears. We must determine whether a person who i s p r o p e r l y 

i n d i c t e d f o r a f e l o n y may be c o n v i c t e d of a l e s s e r - i n c l u d e d 

misdemeanor i f the p r o s e c u t i o n f o r the f e l o n y was not 

commenced u n t i l a f t e r the s t a t u t e of l i m i t a t i o n s a p p l i c a b l e t o 

the misdemeanor has e x p i r e d . Cases i n v o l v i n g i s s u e s of law 

and the a p p l i c a t i o n of the law t o u n d i s p u t e d f a c t s are 

r e v i e w e d by t h i s Court de novo. See Ex p a r t e H a m i l t o n , 970 

So. 2d 285, 287 ( A l a . 2006). 

A c l o s e r e a d i n g of Rock v. S t a t e r e v e a l s t h a t the p o r t i o n 

of t h a t o p i n i o n the t r i a l c o u r t r e l i e d on was d i c t a and was 

u nnecessary t o the h o l d i n g of the case. In Rock, the 

a p p e l l a n t was i n d i c t e d f o r f i r s t - d e g r e e s e x u a l abuse but was 

c o n v i c t e d of the l e s s e r - i n c l u d e d o f f e n s e of second-degree 

s e x u a l abuse, a C l a s s A misdemeanor. However, he was not 
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i n d i c t e d w i t h i n 12 months of the charged conduct. On a p p e a l , 

the a p p e l l a n t argued t h a t the s t a t u t e of l i m i t a t i o n s had 

e x p i r e d f o r h i s misdemeanor charge. In a f f i r m i n g the 

c o n v i c t i o n , t h i s C ourt s t a t e d t h a t " [ i ] t i s the charged 

o f f e n s e t h a t we l o o k a t t o determine i f the s t a t u t e of 

l i m i t a t i o n s had run, not the l e s s e r i n c l u d e d o f f e n s e t h a t 

a p p e l l a n t was c o n v i c t e d o f . " Rock 558 So. 2d, a t 970. 

However, no p r i o r cases were c i t e d i n s u p p o r t of t h a t 

p r o p o s i t i o n , and the Court went on t o note t h a t the s t a t u t e of 

l i m i t a t i o n s had not e x p i r e d f o r the a p p e l l a n t ' s misdemeanor 

charge because the v i c t i m was l e s s than 16 years of age. 

S e c t i o n 1 5 - 3 - 5 ( a ) ( 4 ) , A l a . Code 1975, p r o v i d e s t h a t " [ t ] h e r e 

i s no l i m i t a t i o n of time w i t h i n which a p r o s e c u t i o n must be 

commenced f o r ... [a]ny sex o f f e n s e i n v o l v i n g a v i c t i m under 

16 years of age, r e g a r d l e s s of whether i t i n v o l v e s f o r c e or 

s e r i o u s p h y s i c a l i n j u r y or d e a t h . . . . " A c c o r d i n g l y , the 

language i n Rock s t a t i n g t h a t a c o u r t i s t o l o o k t o the 

charged o f f e n s e t o determine the a p p l i c a b l e s t a t u t e of 

l i m i t a t i o n s was unnecessary t o the d e c i s i o n i n the case 

because t h e r e was no s t a t u t e of l i m i t a t i o n s on the o f f e n s e 

u n d e r l y i n g the a p p e l l a n t ' s misdemeanor charge. 
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However, the f a c t s of H a l l are more s i m i l a r t o the 

p r e s e n t case. As noted, the a p p e l l a n t i n H a l l was i n d i c t e d 

f o r f i r s t - d e g r e e s e x u a l abuse but was c o n v i c t e d of the l e s s e r -

i n c l u d e d o f f e n s e of attempted f i r s t - d e g r e e s e x u a l abuse. 2 

T h i s Court h e l d t h a t 

"the 12 month s t a t u t e of l i m i t a t i o n s had run on the 
o f f e n s e of attempted s e x u a l abuse i n the f i r s t 
degree because the commission of the a c t s 
c o n s t i t u t i n g t h i s o f f e n s e o c c u r r e d d u r i n g the summer 
of 1 9 8 3 [ 3 ] . A p e r s o n cannot be c o n v i c t e d of a l e s s e r 
o f f e n s e , upon p r o s e c u t i o n f o r a g r e a t e r o f f e n s e , 
which i n c l u d e s the l e s s e r o f f e n s e , commenced a f t e r 
the s t a t u t e of l i m i t a t i o n s has run on the l e s s e r 
o f f e n s e . " 

I d . a t 1148. 

The H a l l d e c i s i o n a l s o c i t e d Spears v. S t a t e , 160 So. 727 

(1935). In Spears, the a p p e l l a n t was i n d i c t e d f o r " a s s a u l t 

w i t h i n t e n t t o murder," a f e l o n y , but was c o n v i c t e d of 

" a s s a u l t and b a t t e r y , a misdemeanor." I d . a t 728. In 

s i m i l a r i t y t o t h i s case and t o H a l l , the a p p e l l a n t was not 

2 A l t h o u g h the v i c t i m i n H a l l was l e s s than 16 years of 
age, the charged conduct i n t h a t case o c c u r r e d b e f o r e January 
7, 1985, the e f f e c t i v e date of § 1 5 - 3 - 5 ( a ) ( 4 ) , A l a . Code 1975, 
which e l i m i n a t e d the s t a t u t e of l i m i t a t i o n s f o r such o f f e n s e s . 
A c c o r d i n g l y , a t the time the a p p e l l a n t i n H a l l was c o n v i c t e d , 
the a p p l i c a b l e s t a t u t e of l i m i t a t i o n s f o r attempted f i r s t -
degree s e x u a l abuse of a minor was 12 months. 

3The a p p e l l a n t was not i n d i c t e d u n t i l A p r i l 1985. 
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i n d i c t e d u n t i l almost two years a f t e r the r e l e v a n t conduct 

o c c u r r e d . The Court of Appeals of Alabama r e v e r s e d the 

c o n v i c t i o n f o r the l e s s e r - i n c l u d e d misdemeanor o f f e n s e and 

h e l d : 

was 
"By the v e r d i c t of the j u r y , s u p r a , the accused 

a c q u i t t e d of the o f f e n s e of a s s a u l t w i t h i n t e n t 
t o murder; and, as i t a f f i r m a t i v e l y appears, w i t h o u t 
d i s p u t e , t h a t the s t a t u t e of l i m i t a t i o n s had run as 
to the o t h e r o f f e n s e s o r d i n a r i l y i n c l u d e d under the 
charge i n the i n d i c t m e n t , the charge of a s s a u l t w i t h 
i n t e n t t o murder was the o n l y a c t i o n a b l e o f f e n s e i n 
t h i s i n d i c t m e n t . Under t h i s s t a t u s the c o u r t was 
wrong i n c h a r g i n g the j u r y t o the e f f e c t t h a t t h i s 
i n d i c t m e n t i n c l u d e d a l s o the charges of a s s a u l t and 
b a t t e r y and a s s a u l t , and t h a t the j u r y would be 
w a r r a n t e d i n f i n d i n g him g u i l t y of a s s a u l t and 
b a t t e r y , or an a s s a u l t . The r u l e p r o v i d i n g t h a t 
e v e r y l e s s e r o f f e n s e i s i n c l u d e d i n the one charged 
i n the i n d i c t m e n t a p p l i e s and has r e f e r e n c e o n l y t o 
ev e r y a c t i o n a b l e o f f e n s e and not the o f f e n s e s which 
upon the f a c e of the p r o c e e d i n g s are b a r r e d by the 
s t a t u t e of l i m i t a t i o n s , the o p e r a t i o n of which 
ren d e r e d the c o u r t w i t h o u t j u r i s d i c t i o n t o t r y and 
determine the s o - c a l l e d l e s s e r o f f e n s e s . In o t h e r 
words, the misdemeanor of which the defendant was 
c o n v i c t e d was not embraced i n the major charge of 
a s s a u l t w i t h i n t e n t t o murder. Nor c o u l d i t have 
been as the r u n n i n g of the s t a t u t e of l i m i t a t i o n s 
had r e n d e r e d the charge u n a c t i o n a b l e . The time when 
an o f f e n s e was committed need not be a l l e g e d i n the 
i n d i c t m e n t , but i t i s e s s e n t i a l i t must be proved on 
the t r i a l t h a t i t was committed w i t h i n the p e r i o d , 
which i s p r e s c r i b e d as a bar a g a i n s t the p r o s e c u t i o n 
f o r i t . I f t h i s i s not done, the p r o s e c u t i o n f a i l s . 
Why? Because, when the p e r i o d of l i m i t a t i o n 
e l a p s e d , the a c t ceased t o be a p u n i s h a b l e o f f e n s e . 
No c o u r t was then a u t h o r i z e d t o pronounce sentence 
a g a i n s t the person who committed i t . " 
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Spears, 160 So. a t 728. 

Thus, a t r i a l c o u r t does not have the s t a t u t o r y a u t h o r i t y 

t o a d j u d i c a t e a misdemeanor o f f e n s e u n l e s s the defendant i s 

i n d i c t e d , bound over, or a w a r r a n t f o r h i s or her a r r e s t has 

been i s s u e d w i t h i n 12 months of the commission of the o f f e n s e . 

H a l l and Spears embrace t h i s p r i n c i p l e . A c c o r d i n g l y , t o the 

e x t e n t t h a t the language i n Rock i s c o n t r a r y t o H a l l and 

Spears on t h i s i s s u e , i t i s hereby disavowed. 

S e c t i o n 12-11-30(2), A l a . Code 1975, p r o v i d e s t h a t a 

" c i r c u i t c o u r t s h a l l have e x c l u s i v e o r i g i n a l j u r i s d i c t i o n of 

a l l f e l o n y p r o s e c u t i o n s and of misdemeanor or o r d i n a n c e 

v i o l a t i o n s which are l e s s e r i n c l u d e d o f f e n s e s w i t h i n a f e l o n y 

charge or which a r i s e from the same i n c i d e n t as a f e l o n y 

charge." However, § 15-3-2, A l a . Code 1975, p r o v i d e s t h a t 

"the p r o s e c u t i o n of a l l misdemeanors b e f o r e a c i r c u i t or 

d i s t r i c t c o u r t must be commenced w i t h i n 12 months a f t e r the 

commission of the o f f e n s e . " Furthermore, § 15-3-7, A l a . Code 

1975, p r o v i d e s t h a t "[a] p r o s e c u t i o n may be commenced w i t h i n 

the meaning of [§ 15-3-2] by f i n d i n g an i n d i c t m e n t , the 

i s s u i n g of a w a r r a n t or by b i n d i n g over the o f f e n d e r . " 

I t i s u n d i s p u t e d t h a t the conduct g i v i n g r i s e t o Money's 
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p r o s e c u t i o n o c c u r r e d on or about October 17, 2006, and t h a t 

Money was not i n d i c t e d u n t i l June 8, 2009. A d d i t i o n a l l y , we 

note t h a t a w a r r a n t f o r h i s a r r e s t was not i s s u e d u n t i l June 

9, 2009. T h e r e f o r e , the p r o s e c u t i o n of Money's case d i d not 

commence u n t i l June 8, 2009, more than two years a f t e r the 

charged conduct o c c u r r e d . Based on those f a c t s , as w e l l as 

the cases and s t a t u t e s d i s c u s s e d above, we conclude t h a t the 

charge of c r i m i n a l l y n e g l i g e n t homicide was not embraced i n 

the g r e a t e r charge of r e c k l e s s manslaughter. A c c o r d i n g l y , the 

t r i a l c o u r t d i d not have the a u t h o r i t y t o c o n v i c t Money f o r 

c r i m i n a l l y n e g l i g e n t h o m i c i d e . To h o l d o t h e r w i s e would be 

c o n t r a r y t o the Alabama Code. 

In i t s o r d e r , the t r i a l c o u r t a l s o n oted t h a t , w h i l e 

Money o b j e c t e d t o the j u r y charge on c r i m i n a l l y n e g l i g e n t 

h o m i c i d e , he d i d not s t a t e s p e c i f i c grounds f o r h i s o b j e c t i o n . 

(C. 74.) O r d i n a r i l y , " ' [ r ] e v i e w on appea l i s r e s t r i c t e d t o 

q u e s t i o n s and i s s u e s p r o p e r l y and t i m e l y r a i s e d a t t r i a l . ' " 

Newsome v. S t a t e , 570 So. 2d 703, 717 ( A l a . Crim. App. 1989) . 

However, t h i s C ourt has h e l d t h a t c l a i m s such as the one 

r a i s e d i n the p r e s e n t case can be r a i s e d on a p p e a l . 
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"Althou g h Alabama law i s not e n t i r e l y c l e a r on the 
q u e s t i o n whether a c o u r t p r e s i d i n g over a 
p r o s e c u t i o n b a r r e d by the s t a t u t e of l i m i t a t i o n s i s 
w i t h o u t ' j u r i s d i c t i o n , ' a s y n t h e s i s of the Alabama 
cases i n d i c a t e s t h a t a s t a t u t e of l i m i t a t i o n s d e f e c t 
must be c o n s i d e r e d ' j u r i s d i c t i o n a l , ' i n the sense 
t h a t the t r i a l c o u r t i s not a u t h o r i z e d t o pronounce 
the accused g u i l t y of the t i m e - b a r r e d o f f e n s e . 
N o t w i t h s t a n d i n g the f a c t t h a t i n c e r t a i n s p e c i a l 
c i r c u m s t a n c e s where the bar of the s t a t u t e may be 
e x p r e s s l y waived when i t does not o p e r a t e i n the 
d efendant's f a v o r , see Spaziano v. F l o r i d a , 468 U.S. 
447, 104 S.Ct. 3154, 82 L.Ed.2d 340 (1984); H a l l v.  
S t a t e , 497 So. 2d 1145 ( A l a . Cr. App. 1986), under  
o r d i n a r y c i r c u m s t a n c e s the bar of the s t a t u t e i s not  
w a i v e d by a mere f a i l u r e t o a s s e r t i t , and the  
s t a t u t e of l i m i t a t i o n s may be p r o p e r l y a s s e r t e d on  
a p p e a l or i n a p e t i t i o n f o r p o s t - c o n v i c t i o n r e l i e f . 

Cox v. S t a t e , 585 So. 2d 182, 193 ( A l a . Crim. App. 

1991)(emphasis added). T h e r e f o r e , t h i s i s s u e i s p r o p e r l y 

b e f o r e t h i s C ourt f o r r e v i e w . 

Cox a l s o d i s t i n g u i s h e d i s s u e s such as the one p r e s e n t e d 

i n t h i s case, where the t r i a l c o u r t l a c k e d the a u t h o r i t y t o 

c o n v i c t a defendant of a t i m e - b a r r e d o f f e n s e , from i n s t a n c e s 

i n which a t r i a l c o u r t would be w i t h o u t s u b j e c t - m a t t e r 

j u r i s d i c t i o n . In Cox, t h i s C ourt h e l d : 

" I n s t e a d of a l l e g i n g t h a t the c i r c u i t c o u r t had no 
s u b j e c t - m a t t e r j u r i s d i c t i o n over the c o n s p i r a c y 
p r o s e c u t i o n , i t i s more a c c u r a t e t o s t a t e t h a t , once 
the c o u r t was shown t h a t the p r o s e c u t i o n was b a r r e d 
by the s t a t u t e of l i m i t a t i o n s , the c o u r t had no 
' j u r i s d i c t i o n t o t r y the q u e s t i o n of the g u i l t or 
innocence of the accused.'" S e r f a s s v. U n i t e d 
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S t a t e s , 420 U.S. [377] a t 391, 95 S.Ct. a t 1064, 
( q u o t i n g Kepner v. U n i t e d S t a t e s , 195 U.S. 100, 133, 
24 S.Ct. 797, 806, 49 L.Ed. 114 (1904)). 

Cox v. S t a t e , 585 So. 2d 182, 193-94 ( A l a . Crim. App. 1991). 

T h i s i s c o n s i s t e n t w i t h Ex p a r t e Seymour, 946 So. 2d 536, 

538 ( A l a . 2006), i n which the Alabama Supreme Court h e l d t h a t 

i n d e c i d i n g whether a c l a i m " p r o p e r l y c h a l l e n g e s the t r i a l 

c o u r t ' s s u b j e c t - m a t t e r j u r i s d i c t i o n , we ask o n l y whether the 

t r i a l c o u r t had the c o n s t i t u t i o n a l and s t a t u t o r y a u t h o r i t y t o 

t r y the o f f e n s e w i t h which" the defendant was charged. 

A c c o r d i n g l y , we h o l d t h a t , a l t h o u g h the t r i a l c o u r t had 

s u b j e c t - m a t t e r j u r i s d i c t i o n over the o f f e n s e s Money was 

charged w i t h , i t d i d not have the a u t h o r i t y t o c o n v i c t him of 

the t i m e - b a r r e d misdemeanor. 

T h e r e f o r e , Money's c o n v i c t i o n i s v o i d and must be 

r e v e r s e d . A d d i t i o n a l l y , we note t h a t the j u r y ' s v e r d i c t 

c o n v i c t i n g Money of the l e s s e r - i n c l u d e d o f f e n s e o p e r a t e s as an 

i m p l i c i t a c q u i t t a l of the g r e a t e r o f f e n s e . See Ex p a r t e  

G i l l e n t i n e , 980 So. 2d 966, 972 ( A l a . 2007). 

Based on the f o r e g o i n g , the judgment of the t r i a l c o u r t 

i s r e v e r s e d , and a judgment i s r e n d e r e d i n f a v o r of Money. 

REVERSED AND JUDGMENT RENDERED. 

12 



CR-11-0468 

Welch, K e l l u m , and J o i n e r , J J . , concur. Windom, P.J., 

concurs i n the r e s u l t . 
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