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WINDOM, P r e s i d i n g Judge. 

J a c k i e McLeod a p p e a l s from the c i r c u i t c o u r t ' s summary 

d i s m i s s a l of h i s p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d 

p u r s u a n t t o R u l e 32, A l a . R. Crim. P., i n which he a t t a c k e d 

h i s May 1989 c o n v i c t i o n s f o r f o u r counts of u n l a w f u l 
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d i s t r i b u t i o n of a c o n t r o l l e d s ubstance, see § 13A-12-211, A l a . 

Code 1975, and h i s r e s u l t i n g c o n s e c u t i v e sentences of l i f e i n 

p r i s o n f o r each c o n v i c t i o n . On August 3, 1990, t h i s Court 

a f f i r m e d McLeod's c o n v i c t i o n s and s e n t e n c e s . See McLeod v. 

S t a t e , 581 So. 2d 1144 ( A l a . Crim. App. 1990). On October 30, 

1990, t h i s C o u r t i s s u e d a c e r t i f i c a t e of judgment. 

On F e b r u a r y 3, 2012, McLeod f i l e d a p l e a d i n g s t y l e d 

" M o t i o n t o Vacate Judgment Rendered on May 16, 1989 Pursuant 

to Rule 60(b)(6) of Alabama Ru l e s of C i v i l P r o c e d u r e ; and 

Mo t i o n f o r an E v i d e n t i a r y H e a r i n g on M o t i o n . " In h i s motion, 

McLeod a l l e g e d t h a t he was d e n i e d a f a i r t r i a l i n v i o l a t i o n of 

the S i x t h Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n b e c a u s e : 

1) J u r o r N.M. was i n f l u e n c e d by her son, a n a r c o t i c s agent, t o 

f i n d McLeod g u i l t y ; 2) the S t a t e f a i l e d t o d i s c l o s e t o the 

t r i a l c o u r t and t o McLeod t h a t i t was aware J u r o r s J.H. and 

N.M. had f a i l e d t o d i s c l o s e i n f o r m a t i o n d u r i n g v o i r d i r e ; and 

3) the empaneled j u r o r s i n t e n t i o n a l l y f a i l e d t o d i s c l o s e 

i n f o r m a t i o n d u r i n g v o i r d i r e , and t h a t the S t a t e f a i l e d t o 

d i s c l o s e t o the t r i a l c o u r t and t o McLeod t h a t i t was aware 

t h a t the j u r o r s had f a i l e d t o d i s c l o s e i n f o r m a t i o n d u r i n g v o i r 
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d i r e . 1 On F e b r u a r y 23, 2012, the c i r c u i t c o u r t , w i t h o u t 

a f f o r d i n g the S t a t e an o p p o r t u n i t y t o respond, t r e a t e d 

McLeod's p l e a d i n g as a Rule 32 p e t i t i o n and d i s m i s s e d i t . The 

c i r c u i t c o u r t d i d not s t a t e any reasons f o r i t s d i s m i s s a l . 2 

On a p p e a l , McLeod r e a s s e r t s c l a i m s (1) and (2). He, 

however, has not r e a s s e r t e d c l a i m (3) and thus has abandoned 

t h a t c l a i m . Brownlee v. S t a t e , 666 So. 2d 91, 93 ( A l a . Crim. 

App. 1995). F u r t h e r , he has i m p r o p e r l y r a i s e d a number of 

i s s u e s f o r the f i r s t time on a p p e a l , and those i s s u e s are not 

p r o p e r l y b e f o r e t h i s C o u r t . Chambers v. S t a t e , 884 So. 2d 15, 

19 ( A l a . Crim. App. 2003). Thus, whether the c i r c u i t c o u r t 

c o r r e c t l y d i s m i s s e d c l a i m s (1) and (2) i s t h i s o n l y i s s u e 

p r o p e r l y b e f o r e t h i s C o u r t . 

In i t s b r i e f on a p p e a l , the S t a t e a s s e r t s , f o r the f i r s t 

t i m e , t h a t the c i r c u i t c o u r t p r o p e r l y d i s m i s s e d c l a i m s (1) and 

1 C l a i m s (1) and (2) r e l a t e t o s p e c i f i c j u r o r s , whereas 
c l a i m (3) r e l a t e s t o a l l the j u r o r s . 

2The c i r c u i t c o u r t p r o p e r l y t r e a t e d McLeod's f i l i n g as a 
Rule 32 p e t i t i o n . S t a t e v. Murphy, 1 So. 3d 1084, 1087 ( A l a . 
Crim. App. 2008) ( h o l d i n g t h a t a c o u r t must t r e a t a f i l i n g 
a c c o r d i n g t o i t s substance and not i t s s t y l e ) . T h i s Rule 32 
p e t i t i o n i s a t l e a s t McLeod's f i f t h p o s t c o n v i c t i o n p e t i t i o n 
c h a l l e n g i n g h i s May 1989 c o n v i c t i o n s f o r u n l a w f u l d i s t r i b u t i o n 
of a c o n t r o l l e d s u bstance. See McLeod v. S t a t e (Ms. CR-09-
0884), 84 So. 3d 1021 ( A l a . Crim. App. 2010) ( t a b l e ) . 
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(2) because those c l a i m s were p r o c e d u r a l l y b a r r e d under Rules 

32.2(b) and 3 2 . 2 ( c ) , A l a . R. Crim. P. 3 The S t a t e d i d not have 

the o p p o r t u n i t y t o , and thus d i d not, a s s e r t these p r o c e d u r a l 

b a r s i n the c i r c u i t c o u r t . T h e r e f o r e , t h i s C o u r t must 

determine whether the a p p l i c a t i o n of those b a r s has been 

waived. 

The Alabama Supreme Court has h e l d t h a t the p r o c e d u r a l 

b a r s c o n t a i n e d i n Rules 32.2(a) and 3 2 . 2 ( c ) , A l a . R. Crim. P., 

do not i m p l i c a t e the c i r c u i t c o u r t ' s j u r i s d i c t i o n t o r e a c h the 

m e r i t s of a p e t i t i o n e r ' s c l a i m ; i n s t e a d , they are a f f i r m a t i v e 

defenses t h a t w i l l be waived i f not r a i s e d i n the c i r c u i t 

c o u r t . See Ex p a r t e Clemons, 55 So. 3d 348, 354 ( A l a . 2007); 

Ex p a r t e Ward, 46 So. 3d 888, 896 ( A l a . 2007). See a l s o Fox 

v. S t a t e , 50 So. 3d 494, 496 n. 1 ( A l a . Crim. App. 2007) 

( i m p l i c i t l y h o l d i n g t h a t Rule 32.2(b), A l a . R. Crim. P., i s 

not a j u r i s d i c t i o n a l bar t o r e l i e f ) . However, a " ' [ w ] a i v e r i s 

... the v o l u n t a r y s u r r e n d e r or r e l i n q u i s h m e n t of some known 

r i g h t , b e n e f i t , or advantage,'" Stewart v. B r a d l e y , 15 So. 3d 

3 T h i s C o u r t i s not a p p l y i n g p r o c e d u r a l b a r s sua sponte. 
B l a c k ' s Law D i c t i o n a r y 1560 (9th ed. 2009) ( d e f i n i n g "sua 
sponte" as a c t i n g " [ w ] i t h o u t prompting or s u g g e s t i o n ; on i t s 
own m o t i o n " ) . 
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533, 543 ( A l a . C i v . App. 2008) ( q u o t i n g Waters v. T a y l o r , 527 

So. 2d 139, 141 ( A l a . C i v . App. 1988), c i t i n g i n t u r n C i t y of  

Montgomery v. Weldon, 280 A l a . 463, 195 So. 2d 110 (1967)), 

and " ' " w i l l not be i m p l i e d from s l i g h t c i r c u m s t a n c e s " 29 

Am. & Eng. Law, p. 1105.'" Ex p a r t e T e x t r o n , I n c . , 67 So. 3d 

61, 66 ( A l a . 2011) ( q u o t i n g Isom v. Johnson, 205 A l a . 157, 

159-60, 87 So. 543, 545 (1920)). I n s t e a d , a w a i v e r "'"must be 

e v i d e n c e d by an u n e q u i v o c a l [ s t a t e m e n t or a ] d e c i s i v e 

a c t . . . . " ' " I d . Thus, t h i s Court h o l d s t h a t i n c i r c u m s t a n c e s 

when the S t a t e i s not g i v e n an o p p o r t u n i t y t o respond t o a 

Rule 32 p e t i t i o n b e f o r e the p e t i t i o n i s summarily d i s m i s s e d , 

the S t a t e has not " e v i d e n c e d [ i t s i n t e n t t o waive i t s 

a f f i r m a t i v e d e f e n s e s ] by an u n e q u i v o c a l [ s t a t e m e n t or a ] 

d e c i s i v e a c t , " and i t has not waived the a p p l i c a t i o n of the 

p r o c e d u r a l b a r s . I d . ; c f . A.G. v. S t a t e , 989 So. 2d 1167, 

1180, n.6 ( A l a . Crim. App. 2007) ( r e c o g n i z i n g t h a t the S t a t e 

w i l l not be deemed t o have waived the a p p l i c a t i o n of a 

p r o c e d u r a l bar c o n t a i n e d i n Rule 32.2, A l a . R. Crim. P., i f 

the S t a t e d i d not have the o p p o r t u n i t y t o r a i s e t h a t b a r i n 

the t r i a l c o u r t ) ; Davenport v. S t a t e , 987 So. 2d 652, 655, n.4 

( A l a . Crim. App. 2007) (same). 
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Th i s C o u r t ' s c o n c l u s i o n i s b u t t r e s s e d by the Alabama 

Supreme C o u r t ' s h o l d i n g s i n Ex p a r t e C o l l i n s , 84 So. 3d 48 

( A l a . 2010), and Ex p a r t e C o l l i e r , 64 So. 3d 1045 ( A l a . 2010). 

In Ex p a r t e C o l l i n s , 84 So. 3d a t 53, the Alabama Supreme 

Court h e l d t h a t an inmate's f a i l u r e t o v e r i f y h i s p e t i t i o n f o r 

a w r i t of habeas corpus was a n o n j u r i s d i c t i o n a l , p l e a d i n g 

d e f e c t t h a t w i l l be waived by the S t a t e i f not r a i s e d i n the 

c i r c u i t c o u r t . In Ex p a r t e C o l l i e r , the Alabama Supreme Court 

r e a f f i r m e d i t s h o l d i n g t h a t the " f a i l u r e t o v e r i f y a p e t i t i o n 

f o r a w r i t of habeas corpus i s a d e f e c t [ i n an inmate's 

p l e a d i n g ] t h a t c l e a r l y can be waived" i f not r a i s e d i n the 

c i r c u i t c o u r t . 64 So. 3d a t 1050. I t , however, e x p l a i n e d 

t h a t the S t a t e w i l l not be deemed t o have waived t h a t defense 

i f the S t a t e d i d not have the o p p o r t u n i t y t o r a i s e t h a t 

defense i n the c i r c u i t c o u r t . I d . To su p p o r t i t s c o n c l u s i o n , 

the Alabama Supreme Court r e c o g n i z e d t h a t the " S t a t e cannot 

waive an i s s u e [ o r d e f e n s e ] ... i t never had a chance t o 

[ r a i s e ] i n the t r i a l c o u r t . " I d . Thus, when the S t a t e does 

not have the o p p o r t u n i t y t o respond t o an inmate's p l e a d i n g i n 

the c i r c u i t c o u r t , i t w i l l not be deemed t o have wa i v e d any 
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defenses i f those defenses are a s s e r t e d a t the S t a t e ' s f i r s t 

o p p o r t u n i t y , i . e . , i n i t s b r i e f on a p p e a l . I d . a t 1051. 

Here, the c i r c u i t c o u r t d i s m i s s e d McLeod's Rule 32 

p e t i t i o n b e f o r e the S t a t e had an o p p o r t u n i t y t o respond; 

t h e r e f o r e , the " S t a t e ... never had a chance t o [ r a i s e the 

p r o c e d u r a l b a r s ] i n the t r i a l c o u r t . " I d . Because the " S t a t e 

cannot waive an i s s u e [or defense] ... i t never had a chance 

to [ r a i s e ] i n the t r i a l c o u r t , " i d . , i t has not waived and may 

a s s e r t the p r o c e d u r a l b a r s f o r the f i r s t time on a p p e a l . Cf.  

A.G., 989 So. 2d a t 1180, n.6; Davenport, 987 So. 2d a t 655, 

n.4. The S t a t e has a s s e r t e d t h a t McLeod's c l a i m s are 

p r o c e d u r a l l y b a r r e d under Rul e s 32.2(b) and 3 2 . 2 ( c ) , A l a . R. 

Crim. P.; t h e r e f o r e , the c i r c u i t c o u r t ' s d i s m i s s a l w i l l be 

a f f i r m e d i f e i t h e r of those p r o c e d u r a l b a r s a p p l i e s . 

In c l a i m s (1) and (2), McLeod r a i s e d c l a i m s r e l a t i n g t o 

j u r o r misconduct and p r o s e c u t o r i a l misconduct. Those c l a i m s 

are not j u r i s d i c t i o n a l and are t h e r e f o r e s u b j e c t t o the 

p r o c e d u r a l b a r s c o n t a i n e d i n Rule 32.2, A l a . R. Crim. P. See 

J e n k i n s v. S t a t e , [Ms. CR-08-0490, Aug. 26, 2011] So. 3d 

, ( A l a . Crim. App. 2011); Green v. S t a t e , 591 So. 2d 

576, 578 ( A l a . Crim. App. 1991). F u r t h e r , McLeod f i l e d h i s 
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Rule 32 p e t i t i o n w e l l a f t e r the time l i m i t a t i o n c o n t a i n e d i n 

Rule 3 2 . 2 ( c ) , A l a . R. Crim. P., had e x p i r e d . T h e r e f o r e , 

McLeod's c l a i m s are p r o c e d u r a l l y b a r r e d , and the c i r c u i t 

c o u r t ' s judgment i s due t o be a f f i r m e d . 

A c c o r d i n g l y , the judgment of the c i r c u i t c o u r t i s 

a f f i r m e d . 

AFFIRMED. 

Burke, J . , c o n c u r s . J o i n e r , J . , concurs s p e c i a l l y , w i t h 

o p i n i o n . Welch, J . , concurs i n the r e s u l t , w i t h o p i n i o n . 

K e l l u m , J . , concurs i n the r e s u l t . 

JOINER, Judge, c o n c u r r i n g s p e c i a l l y . 

I f u l l y concur w i t h the main o p i n i o n . I w r i t e s p e c i a l l y 

t o e x p l a i n my b a s i s f o r d o i n g so and t o note t h a t , a l t h o u g h I 

t h i n k the e x t r a o r d i n a r y - c i r c u m s t a n c e s a n a l y s i s Judge Welch 

proposes i n h i s s e p a r a t e o p i n i o n i s an e x c e l l e n t approach, I 

do not t h i n k i t i s n e c e s s a r y i n t h i s case. 

In A.G. v. S t a t e , 989 So. 2d 1167 ( A l a . Crim. App. 2007), 

t h i s Court d i s c u s s e d the h o l d i n g i n Ex p a r t e Clemons, 55 So. 

3d 348 ( A l a . 2007), t h a t absent " e x t r a o r d i n a r y c i r c u m s t a n c e s " 
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t h i s Court c o u l d not sua sponte a p p l y a ground of p r e c l u s i o n 

t o a p e t i t i o n e r ' s c l a i m . 989 So. 2d a t 1179. T h i s Court 

s t a t e d i n A.G.: 

"The o p i n i o n i n Ex p a r t e Clemons appears t o be 
grounded i n due-process p r i n c i p l e s . The Court noted 
i n Ex p a r t e Clemons t h a t Rule 32.3 p l a c e s the burden 
on the S t a t e t o p l e a d any ground of p r e c l u s i o n but 
then p l a c e s the burden on the p e t i t i o n e r t o d i s p r o v e 
the e x i s t e n c e of any p r e c l u s i o n ground a s s e r t e d by 
the S t a t e . Thus, f o r a p e t i t i o n e r t o s a t i s f y h i s 
burden of d i s p r o v i n g a p r e c l u s i o n ground a s s e r t e d by 
the S t a t e , due p r o c e s s r e q u i r e s t h a t a p e t i t i o n e r be 
g i v e n n o t i c e of t h a t p r e c l u s i o n ground." 

989 So. 2d a t 1179. 

As the main o p i n i o n c o n c l u d e s , the S t a t e cannot be s a i d 

t o have wa i v e d the grounds of p r e c l u s i o n because i t d i d not 

have the o p p o r t u n i t y t o a s s e r t them i n the c i r c u i t c o u r t . The 

f i r s t o p p o r t u n i t y the S t a t e had t o a s s e r t those grounds was i n 

i t s b r i e f t o t h i s C o u r t , and the S t a t e took t h a t o p p o r t u n i t y 

t o do so. McLeod was g i v e n n o t i c e of the p r e c l u s i o n grounds 

a s s e r t e d by the S t a t e i n i t s b r i e f on a p p e a l . See Rule 3 1 ( b ) , 

A l a . R. App. P. ( r e q u i r i n g a p a r t y t o s e r v e a copy of i t s 

b r i e f on each p a r t y ) . F u r t h e r , Rule 2 8 ( c ) , A l a . R. App. P., 

a f f o r d e d McLeod the o p p o r t u n i t y t o f i l e a r e p l y i n response t o 

the S t a t e ' s a s s e r t i o n of the p r e c l u s i o n a r y grounds, but 

McCleod d i d not a v a i l h i m s e l f of t h a t o p p o r t u n i t y . In f a c t , 
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McLeod sent two documents t o t h i s Court a f t e r the S t a t e f i l e d 

i t s b r i e f , but n e i t h e r was a t i m e l y r e p l y and n e i t h e r 

a d d r e s s e d the S t a t e ' s a s s e r t i o n t h a t McLeod's c l a i m s are 

p r o c e d u r a l l y b a r r e d . 

I f McLeod had responded t o the S t a t e ' s a s s e r t i o n of the 

grounds of p r e c l u s i o n and i f t h a t response had w a r r a n t e d 

a d d i t i o n a l f a c t - f i n d i n g , the m a t t e r c o u l d have been remanded 

t o the c i r c u i t c o u r t f o r f a c t - f i n d i n g as t o t h a t i s s u e , 

i n c l u d i n g , i f n e c e s s a r y , an e v i d e n t i a r y h e a r i n g . See Rule 

32.9, A l a . R. Crim. P. See a l s o Ex p a r t e Coleman, 71 So. 3d 

627, 633 ( A l a . 2010). C f ^ Ex p a r t e Clemons, 55 So. 3d a t 356 

( s t a t i n g t h a t under the p a r t i c u l a r c i r c u m s t a n c e s t h e r e the 

Court "need not r e a c h the q u e s t i o n of the ease w i t h which the 

i s s u e [ o f whether t o a p p l y a p r o c e d u r a l bar sua s p o n t e ] c o u l d 

be r e s o l v e d a t the a p p e l l a t e l e v e l w i t h o u t the n e c e s s i t y f o r 

f u r t h e r f a c t - f i n d i n g " ) . 

Because the S t a t e a s s e r t e d the grounds of p r e c l u s i o n a t 

i t s f i r s t o p p o r t u n i t y t o do so and because McLeod had n o t i c e 

and an o p p o r t u n i t y t o respond t o the S t a t e ' s a s s e r t i o n of the 

p r e c l u s i o n grounds but d i d not do so, I do not t h i n k i t i s 

n e c e s s a r y t o p e r f o r m the e x t r a o r d i n a r y - c i r c u m s t a n c e s a n a l y s i s 
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proposed by Judge Welch. Under these p a r t i c u l a r 

c i r c u m s t a n c e s , t h i s C o u r t ' s r e s o l u t i o n of the i n s t a n t case i s 

c o n s i s t e n t w i t h the due-process p r i n c i p l e s i d e n t i f i e d i n Ex  

p a r t e Clemons, sup r a , and A.G., s u p r a . 

WELCH, Judge, c o n c u r r i n g i n the r e s u l t . 

I concur i n the r e s u l t reached i n the m a j o r i t y ' s o p i n i o n . 

I . 

The S t a t e ' s l e g i t i m a t e l a c k of o p p o r t u n i t y t o p l e a d  
p r o c e d u r a l b a r s , and r e c o g n i t i o n t h a t the S t a t e d i d  
not waive the b a r , does not r e l i e v e t h i s Court of  
the o b l i g a t i o n t o conduct the e x t r a o r d i n a r y  
c i r c u m s t a n c e a n a l y s i s mandated by Ex p a r t e Clemons 
b e f o r e sua sponte a p p l y i n g p r o c e d u r a l b a r s . 

I b e l i e v e t h a t the m a j o r i t y has f a i l e d t o f o l l o w the 

p l a i n mandate of Ex p a r t e Clemons, 55 So. 3d 348 ( A l a . 2007) . 

I d i s a g r e e w i t h the m a j o r i t y ' s c o n c l u s i o n t h a t because the 

S t a t e had no o p p o r t u n i t y t o respond i n the t r i a l c o u r t , i t d i d 

not waive the a p p l i c a b l e a f f i r m a t i v e d e f e n s e s , which are 

p r o c e d u r a l b a r s i n t h i s case, and can a s s e r t those defenses 

f o r the f i r s t time on a p p e a l and t h a t , f o r t h a t reason, t h i s 
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Court may sua s p o n t e 4 a p p l y them t o a f f i r m the c i r c u i t c o u r t ' s 

d e n i a l of the Rule 32 p e t i t i o n . 

The m a j o r i t y ' s a n a l y s i s d i r e c t l y c o n t r a d i c t s the e x p l i c i t 

h o l d i n g i n Ex p a r t e Clemons t h a t the sua sponte a p p l i c a t i o n of 

p r o c e d u r a l b a r s by an a p p e l l a t e c o u r t i s a l l o w e d o n l y i n cases 

i n which the a p p e l l a t e c o u r t f i n d s the e x i s t e n c e of 

" e x t r a o r d i n a r y c i r c u m s t a n c e s . " Ex p a r t e Clemons, 55 So. 3d a t 

354-55. I a l s o conclude t h a t i n Davenport v. S t a t e , 987 So. 

2d 652 ( A l a . Crim. App. 2007), r e l i e d upon by the m a j o r i t y , 

t h i s C ourt m i s a p p l i e d the h o l d i n g of Ex p a r t e Clemons and t h a t 

Davenport s h o u l d be o v e r r u l e d . 5 T h e r e f o r e , f o r the reasons 

t h a t f o l l o w , I r e s p e c t f u l l y must d i s a g r e e w i t h the r a t i o n a l e 

of the m a j o r i t y . 

A. P r o c e d u r a l p o s t u r e of the case 

4Sua sponte i s a term of a r t . As I w i l l d i s c u s s l a t e r i n 
t h i s o p i n i o n , i n Ex p a r t e Clemons, the term sua sponte was 
used t o mean t h a t an a p p e l l a t e c o u r t cannot, i n the absence of 
e x t r a o r d i n a r y c i r c u m s t a n c e s , a p p l y a p r o c e d u r a l bar t h a t was 
not r a i s e d by the S t a t e i n the c i r c u i t c o u r t . 

5 I c o n c u r r e d i n Davenport but have now d e termined t h a t the 
r a t i o n a l e used i n t h a t case was e r r o n e o u s . See Walker v.  
S t a t e , 62 So. 3d 601, 603 ( A l a . Crim. App. 2009)(Welch, J . , 
d i s s e n t i n g ) . 
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On F e b r u a r y 6, 2012, McLeod f i l e d h i s p e t i t i o n , 

c h a l l e n g i n g f o u r May 16, 1989, c o n v i c t i o n s and s e n t e n c e s . The 

m a j o r i t y c h a r a c t e r i z e s the c l a i m s McLeod pursues on appe a l as 

f o l l o w s : 

" I n h i s motion, McLeod a l l e g e d t h a t he was d e n i e d a 
f a i r t r i a l i n v i o l a t i o n of the S i x t h Amendment t o 
the U n i t e d S t a t e s C o n s t i t u t i o n because: 1) J u r o r 
N.M. was i n f l u e n c e d by her son, a n a r c o t i c s agent, 
t o f i n d McLeod g u i l t y ; [and] 2) the S t a t e f a i l e d t o 
d i s c l o s e t o the t r i a l c o u r t and t o McLeod t h a t i t 
was aware J u r o r s J.H. and N.M. had f a i l e d t o 
d i s c l o s e i n f o r m a t i o n d u r i n g v o i r d i r e " 

McLeod v. S t a t e , [Ms. CR-11-0860, November 2, 2012] So. 3d 

, ( A l a . Crim. App. 2012). 

Without a l l o w i n g a response from the S t a t e , the c i r c u i t 

c o u r t summarily d e n i e d r e l i e f on these c l a i m s by the n o t a t i o n 

"motion d e n i e d " on the c a s e - a c t i o n summary of each case. 

McLeod appealed. Both c l a i m s a r e , as the m a j o r i t y determined, 

n o n j u r i s d i c t i o n a l c l a i m s t h a t are u n t i m e l y under Rule 32. See 

Rule 3 2 . 2 ( c ) , A l a . R. Crim. P. ( h o l d i n g t h a t newly d i s c o v e r e d 

e v i d e n c e c l a i m s must be r a i s e d w i t h i n s i x months of d i s c o v e r y 
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and McLeod's o t h e r c l a i m s must be r a i s e d w i t h i n two y e a r s 6 of 

the i s s u a n c e of the c e r t i f i c a t e of judgment.). 

In i t s b r i e f on a p p e a l , the S t a t e argues t h a t McLeod's 

c l a i m s were p r o c e d u r a l l y b a r r e d under R u l e s 32.2(b), as a 

s u c c e s s i v e p e t i t i o n , and under 3 2 . 2 ( c ) , A l a . R. Crim. P., as 

u n t i m e l y f i l e d . Because the c i r c u i t c o u r t summarily d i s m i s s e d 

the p e t i t i o n b e f o r e the S t a t e responded, the m a j o r i t y 

c h a r a c t e r i z e s the t h r e s h o l d q u e s t i o n as whether the S t a t e has 

waived the a p p l i c a b l e p r o c e d u r a l b a r s and whether the S t a t e 

may r a i s e the b a r s a t i t s f i r s t o p p o r t u n i t y . T h i s q u e s t i o n 

was not r a i s e d by the S t a t e i n i t s b r i e f . 

C i t i n g Ex p a r t e C o l l i e r , 64 So. 3d 1045 ( A l a . 2010), and 

Ex p a r t e C o l l i n s , 84 So. 3d 48 ( A l a . 2012), the m a j o r i t y h o l d s 

t h a t the S t a t e w i l l not be charged w i t h h a v i n g waived any 

p r o c e d u r a l bar so l o n g as the S t a t e does r a i s e them a t the 

f i r s t o p p o r t u n i t y . In t h i s case, the f i r s t o p p o r t u n i t y was on 

a p p e a l . 

6McLeod ap p e a l e d h i s c o n v i c t i o n s . McLeod's c o n v i c t i o n s 
o c c u r r e d b e f o r e Rule 3 2 . 2 ( c ) , A l a . R. Crim. P. was amended t o 
change the l i m i t a t i o n s p e r i o d from two years t o one year. H i s 
f i r s t c l a i m u n t i m e l y a l l e g e d t h a t he had newly d i s c o v e r e d 
j u r o r misconduct. 
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I agree w i t h the m a j o r i t y when i t c i t e s Ex p a r t e C o l l i e r , 

64 So. 3d 1045 ( A l a . 2010) , and Ex p a r t e C o l l i n s , 84 So. 3d 48 

( A l a . 2012), t o e s t a b l i s h t h a t the S t a t e d i d not waive the 

r e l e v a n t a f f i r m a t i v e defenses i n t h i s case. However, f o r the 

reasons t h a t f o l l o w , I do not b e l i e v e t h a t even the S t a t e ' s 

l e g i t i m a t e l a c k of o p p o r t u n i t y t o p l e a d an a f f i r m a t i v e defense 

p r e t e r m i t s the a p p l i c a t i o n of an Ex p a r t e Clemons 

e x t r a o r d i n a r y - c i r c u m s t a n c e a n a l y s i s . 

The r a t i o n a l e of the m a j o r i t y o p i n i o n f a i l s t o e x p l a i n 

why the expre s s requirement of Ex p a r t e Clemons, r e i n f o r c e d i n 

Ex p a r t e James, 61 So. 3d 352 ( A l a . 2009) -- t h a t b e f o r e an 

a p p e l l a t e c o u r t may sua sponte a p p l y a p r o c e d u r a l b a r t o 

a f f i r m the judgment of a t r i a l c o u r t , i t must f i n d t h a t 

e x t r a o r d i n a r y c i r c u m s t a n c e s e x i s t t h a t j u s t i f y t h a t a c t i o n -¬

s h o u l d be i g n o r e d when t h i s Court f i n d s t h a t the S t a t e , 

t hrough no f a u l t of i t s own, has f a i l e d t o a s s e r t an 

a f f i r m a t i v e defense i n the c i r c u i t c o u r t . The m a j o r i t y ' s 

a n a l y s i s a l s o r e l i e s i n p a r t on o b i t e r d i c t a , i n p a r t i c u l a r 

A.G. v. S t a t e , 989 So. 2d 1167, 1180, n.6 ( A l a . Crim. App. 

2007), and Davenport, a case t h a t i t s e l f i s based on o b i t e r  

d i c t a and t h a t i g n o r e s the p l a i n mandate of Ex p a r t e Clemons. 
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I w i l l e x p l a i n i n t h i s w r i t i n g t h a t the c o n s i d e r a t i o n of 

whether a w a i v e r o c c u r r e d and the cause of the S t a t e ' s f a i l u r e 

t o p l e a d an a f f i r m a t i v e defense s h o u l d be a s s e s s e d i n an 

e x t r a o r d i n a r y - c i r c u m s t a n c e s a n a l y s i s when c o n s i d e r i n g the 

blameworthiness of the S t a t e f o r f a i l i n g t o r a i s e an 

a f f i r m a t i v e defense i n the c i r c u i t c o u r t . Whether a w a i v e r 

has or has not o c c u r r e d i s not the o n l y f a c t o r t h i s C ourt 

s h o u l d c o n s i d e r when d e c i d i n g whether t o a p p l y a p r e c l u s i o n a r y 

bar sua sponte on appeal where the S t a t e had no o p p o r t u n i t y t o 

a s s e r t an a f f i r m a t i v e defense, as the m a j o r i t y h o l d s . 

B. The h o l d i n g i n Ex p a r t e Clemons 

In Ex p a r t e Clemons, sup r a , the S t a t e e x p r e s s l y waived 

p r o c e d u r a l b a r s i n i t s response t o the Rule 32, A l a . R. Crim. 

P., p e t i t i o n i n the c i r c u i t c o u r t and d u r i n g the d i r e c t a p p e a l 

t o t h i s C o u r t . T h i s Court a p p l i e d the p r o c e d u r a l b a r s on 

a p p e a l . D u r i n g o r a l arguments b e f o r e the Alabama Supreme 

Co u r t , w i t h o u t p r i o r n o t i c e t o the p e t i t i o n e r , the S t a t e 

a s s e r t e d : 

"[T]he p r o c e d u r a l b a r s of Rule 32.2(a) are 
j u r i s d i c t i o n a l and cannot be waived. A c c o r d i n g l y , 
the S t a t e contended, the Court of C r i m i n a l Appeals 
c o r r e c t l y a p p l i e d those b a r s sua sponte t o Clemons's 
i n e f f e c t i v e - a s s i s t a n c e - o f - t r i a l - c o u n s e l c l a i m s , 
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d e s p i t e the S t a t e ' s f a i l u r e t o a s s e r t the p r o c e d u r a l 
b a r s i n the t r i a l c o u r t . " 

Ex p a r t e Clemons, 55 So. 3d a t 352. 

The Alabama Supreme Court determined t h a t p r o c e d u r a l b a r s 

were not j u r i s d i c t i o n a l and c o u l d be waived by the S t a t e , and, 

i n an o r d i n a r y case, an a p p e l l a t e c o u r t cannot a p p l y sua 

sponte a p r o c e d u r a l bar t h a t had been e x p r e s s l y waived by the 

S t a t e i n the c i r c u i t c o u r t . 

"The q u e s t i o n b e f o r e us i n t h i s p r o c e e d i n g i s 
whether the S t a t e may waive the a f f i r m a t i v e defense 
of the p r o c e d u r a l b a r s of Rule 32.2(a) and t h e r e b y 
enable the t r i a l c o u r t t o e n t e r t a i n the p r o c e e d i n g on 
i t s m e r i t s . 

II 

" I f we were t o re a d Rule 32.2(a) as a l i m i t a t i o n 
upon the j u r i s d i c t i o n of the c i r c u i t c o u r t t o g r a n t 
r e l i e f i n i n s t a n c e s where p r e c l u s i o n i s a v a i l a b l e as 
a defense, t h e r e b y e n a b l i n g an a p p e l l a t e c o u r t t o 
in v o k e the defense sua sponte, we w i l l have c o n s t r u e d 
a r u l e of procedure i n a manner c o n t r a r y t o the 
a u t h o r i t y c o n f e r r e d upon t h i s C ourt by the Alabama 
C o n s t i t u t i o n . T h i s we s i m p l y cannot do." 

Ex p a r t e Clemons, 55 So. 3d a t 353-54. 

F i n a l l y , the Supreme Court a l s o h e l d t h a t where 

e x t r a o r d i n a r y c i r c u m s t a n c e s e x i s t , an a p p e l l a t e c o u r t may 

a p p l y sua sponte an a f f i r m a t i v e defense t h a t had been waived 

by the S t a t e i n the c i r c u i t c o u r t : 
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"However, our h o l d i n g t h a t the p r o c e d u r a l b a r s 
i n Rule 32.2(a) are not j u r i s d i c t i o n a l does not l e a d 
t o the c o n c l u s i o n t h a t an a p p e l l a t e c o u r t can never 
a s s e r t them sua sponte. F e d e r a l c o u r t s of appeals 
have, sua sponte, overcome w a i v e r of the defense of 
p r e c l u s i o n i n p o s t c o n v i c t i o n p r o c e e d i n g s under 
e x t r a o r d i n a r y c i r c u m s t a n c e s . " 

Ex p a r t e Clemons, 55 So. 3d a t 354. 

Ex p a r t e Clemons d e a l t w i t h an e x p r e s s w a i v e r of 

p r o c e d u r a l b a r s by the S t a t e i n the c i r c u i t c o u r t . The 

Alabama Supreme Court l a t e r c l a r i f i e d t h a t the o m i s s i o n of an 

a f f i r m a t i v e defense i n a response f i l e d by the S t a t e amounted 

t o a w a i v e r . In Ex p a r t e James, 61 So. 3d 352 ( A l a . 2009), 

the S t a t e d i d not p l e a d i n the c i r c u i t c o u r t an a f f i r m a t i v e 

defense t o each i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m 

p l e a d e d by James. The Alabama Supreme Court r e a f f i r m e d t h a t 

an a p p e l l a t e c o u r t i s p r o h i b i t e d from sua sponte a p p l y i n g a 

p r o c e d u r a l bar u n l e s s the Court f i n d s t h a t e x t r a o r d i n a r y 

c i r c u m s t a n c e s e x i s t . 

" [ I ] t i s u n d i s p u t e d t h a t the S t a t e d i d not p l e a d the 
a f f i r m a t i v e defense of the p r e c l u s i o n a r y grounds of 
Rule 32 c o n c e r n i n g the m a j o r i t y of James's 
i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s , thus 
w a i v i n g t h a t a f f i r m a t i v e d efense, and t h a t no 
' e x t r a o r d i n a r y c i r c u m s t a n c e s ' e x i s t t h a t would 
j u s t i f y the Court of C r i m i n a l A p p e a l s ' sua sponte 
a p p l i c a t i o n of the p r o c e d u r a l grounds t o those of 
James's i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s as 
t o which the S t a t e d i d not p l e a d the a f f i r m a t i v e 
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defense. The S t a t e concedes t h a t the Court of 
C r i m i n a l A p p e a l s ' sua sponte a p p l i c a t i o n of the 
p r e c l u s i o n a r y grounds of Rule 32 t o James's 
i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s c o n f l i c t s 
w i t h Clemons and t h a t i t s judgment s h o u l d be r e v e r s e d 
and the case remanded f o r t h a t c o u r t t o c o n s i d e r the 
m e r i t s o f J a m e s ' s r e m a i n i n g 
i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s . We agree. 
As Clemons e s t a b l i s h e s , the p r e c l u s i o n a r y grounds of 
Rule 32 are a f f i r m a t i v e defenses t h a t must be p l e a d e d 
or they are waived; the p r e c l u s i o n a r y grounds do not 
a f f e c t the c o u r t s ' j u r i s d i c t i o n . The S t a t e concedes 
t h a t i t waived the p r e c l u s i o n a r y grounds by not 
p l e a d i n g them as an a f f i r m a t i v e defense i n the 

C o u r t of 
f o r 

c i r c u i t c o u r t . T h e r e f o r e , we r e v e r s e the Cour 
C r i m i n a l A p p e a l s ' judgment and remand the case 
t h a t c o u r t t o c o n s i d e r the m e r i t s of James's 
r e m a i n i n g i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m s . " 

61 So. 3d a t 356. 

T h e r e f o r e , the Supreme Court h e l d i n Ex p a r t e James t h a t 

the S t a t e ' s o m i s s i o n of an a f f i r m a t i v e defense i n i t s response 

t o a p e t i t i o n e r ' s c l a i m i s a w a i v e r of t h a t a f f i r m a t i v e 

defense and t h a t Ex p a r t e Clemons p r o h i b i t s an a p p e l l a t e c o u r t 

from sua sponte a p p l y i n g t h a t a f f i r m a t i v e defense t o a f f i r m a 

t r i a l c o u r t ' s d i s m i s s a l of a c l a i m i n the absence of 

e x t r a o r d i n a r y c i r c u m s t a n c e s . 

The m a j o r i t y a p p a r e n t l y attempts t o d i s t i n g u i s h i t s 

o p i n i o n i n t h i s case from the h o l d i n g i n Ex p a r t e Clemons by 

s t a t i n g i n f o o t n o t e 3 t h a t i t i s not sua sponte a p p l y i n g 

p r o c e d u r a l b a r s . 
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" T h i s Court i s not a p p l y i n g p r o c e d u r a l b a r s sua 
sponte . B l a c k ' s Law D i c t i o n a r y 1560 (8th ed. 2009) 
( d e f i n i n g 'sua sponte' as a c t i n g ' [ w ] i t h o u t prompting 
or s u g g e s t i o n ; on i t s own m o t i o n . ' ) " 

So.3d a t . 

The S t a t e d i d argue i n i t s a p p e l l a t e b r i e f t h a t "the 

c l a i m s c o n t a i n e d h e r e i n are b a r r e d under Rule 32.2(b) and (c) 

A l a . R. Crim. P., as the p e t i t i o n i s s u c c e s s i v e and b a r r e d by 

the s t a t u t e of l i m i t a t i o n . " ( S t a t e ' s b r i e f , p. 5.) However, 

the q u e s t i o n b e f o r e t h i s Court i s whether an a p p e l l a t e c o u r t 

may a p p l y f o r the f i r s t time on a p p e a l a p r o c e d u r a l bar not 

r a i s e d or e x p r e s s l y a p p l i e d below, w i t h o u t engaging i n an 

e x t r a o r d i n a r y c i r c u m s t a n c e s a n a l y s i s . 

A p e r s p i c a c i o u s e x a m i n a t i o n of the o p i n i o n i n Ex p a r t e  

Clemons demonstrates t h a t the Alabama Supreme Court d i d not 

use the term sua sponte e x a c t l y as i t i s d e f i n e d i n B l a c k ' s  

Law D i c t i o n a r y . 

In Ex p a r t e Clemons, the Court equated the a c t i o n of the 

U n i t e d S t a t e s Court of Appeals f o r the N i n t h C i r c u i t i n U n i t e d  

S t a t e s v. Guess, 203 F.3d 1143, 1145-46 (9th C i r . 2000), i n 

t h a t the government r a i s e d and argued a p r o c e d u r a l bar f o r the 

f i r s t time on a p p e a l , as the sua sponte a p p l i c a t i o n of a 

p r o c e d u r a l b a r . 
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"However, our h o l d i n g t h a t the p r o c e d u r a l b a r s 
i n Rule 32.2(a) are not j u r i s d i c t i o n a l does not l e a d 
t o the c o n c l u s i o n t h a t an a p p e l l a t e c o u r t can never 
a s s e r t them sua sponte. F e d e r a l c o u r t s of appeals 
have, sua sponte, overcome w a i v e r of the defense of 
p r e c l u s i o n i n p o s t c o n v i c t i o n p r o c e e d i n g s under 
e x t r a o r d i n a r y c i r c u m s t a n c e s . In U n i t e d S t a t e s v.  
Guess, 203 F.3d 1143, 1145-46 (9th C i r . 2000), f o r 
example, the U n i t e d S t a t e s Court of A p p e a l s f o r the 
N i n t h C i r c u i t s t a t e d : 

"'However, the government f a i l e d i n i t i a l l y 
t o argue the d e f a u l t i s s u e . I t f i r s t 
r a i s e d A p p e l l a n t ' s p o t e n t i a l d e f a u l t i n i t s 
response b r i e f t o t h i s c o u r t . In U n i t e d  
S t a t e s v. B a r r o n , 172 F.3d 1153 (9th C i r . 
1999) (en b a n c ) , we d e c l a r e d , " [ T h i s c o u r t ] 
... w i l l u s u a l l y not a l l o w the government  
t o r a i s e a p e t i t i o n e r ' s d e f a u l t f o r the  
f i r s t time on a p p e a l , when i t d i d not take  
the o p p o r t u n i t y t o do so b e f o r e the  
d i s t r i c t c o u r t . " 172 F.3d a t 1156. When 
the government r a i s e s a p e t i t i o n e r ' s 
d e f a u l t f o r the f i r s t time on a p p e a l , t h i s 
c o u r t u s u a l l y f i n d s t h a t the government has 
"waived" i t s d e f a u l t defense. I d . B a r r o n 
thus r e q u i r e s t h a t the government show 
" e x t r a o r d i n a r y c i r c u m s t a n c e s " which suggest 
t h a t " j u s t i c e would be s e r v e d by 
o v e r l o o k i n g the government's o m i s s i o n [at 
the d i s t r i c t c o u r t ] " i n o r d e r f o r the 
government t o a v o i d w a i v e r . I d . ' 
(Emphasis added.)" 

55 So. 3d a t 354 (emphasis added). 

Ex p a r t e Clemons deemed the a p p e l l a t e c o u r t ' s a p p l i c a t i o n 

of p r o c e d u r a l b a r s i n Guess t o be "sua sponte" a c t i o n by the 
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a p p e l l a t e c o u r t , even though the bar had been r a i s e d i n the 

government's b r i e f . 

Even more t e l l i n g i s how the Alabama Supreme Court d e a l t 

w i t h the e x t r a o r d i n a r y c i r c u m s t a n c e s p r e s e n t i n Ex p a r t e 

Clemons. A f t e r the S t a t e had o r a l l y argued t h a t p r o c e d u r a l 

b a r s s h o u l d be a p p l i e d t o a f f i r m the judgment of the c i r c u i t 

c o u r t , the Alabama Supreme Court performed an e x t r a o r d i n a r y -

c i r c u m s t a n c e s a n a l y s i s and d e termined t h a t the c i r c u m s t a n c e s 

i n Ex p a r t e Clemons d i d not j u s t i f y sua sponte a p p l i c a t i o n of 

p r o c e d u r a l b a r s : 

"We agree t h a t an a p p e l l a t e c o u r t 'should not 
l i g h t l y r a i s e the i s s u e of a defendant's p r o c e d u r a l 
d e f a u l t sua sponte.' R o s a r i o v. U n i t e d S t a t e s , 164 
F.3d a t 733. S u f f i c e i t t o say t h a t the S t a t e has 
not shown e x t r a o r d i n a r y c i r c u m s t a n c e s t h a t suggest 
t h a t j u s t i c e would be s e r v e d by o v e r l o o k i n g i t s 
f a i l u r e t o a s s e r t i n the t r i a l c o u r t the a f f i r m a t i v e 
defense of p r e c l u s i o n . We are not here d e a l i n g w i t h 
a p r o c e e d i n g i n which the defendant p l e a d e d g u i l t y , 
which m i l i t a t e s a g a i n s t concerns w i t h the f i n a l i t y of 
c r i m i n a l judgments t h a t would be o t h e r w i s e i m p l i c a t e d 
i n a c o l l a t e r a l p r o c e e d i n g . The S t a t e ' s 
'blameworthiness' i s not i n s e r i o u s q u e s t i o n here, as 
i t i s c l e a r t h a t the S t a t e i n t e n t i o n a l l y waived the 
defense. Because of the f o r e g o i n g c i r c u m s t a n c e s we 
need not reach the q u e s t i o n of the ease w i t h which 
the i s s u e c o u l d be r e s o l v e d a t the a p p e l l a t e l e v e l 
w i t h o u t the n e c e s s i t y f o r f u r t h e r f a c t - f i n d i n g . 

" I n summary, the p r e c l u s i v e p r o v i s i o n s of R u l e 
32.2(a) cannot be r e a d as j u r i s d i c t i o n a l . Because 
those p r o c e d u r a l b a r s are n o n j u r i s d i c t i o n a l , they 

22 



CR-11-0860 

may, as they were here, be waived. Only i n 
e x t r a o r d i n a r y c i r c u m s t a n c e s may such w a i v e r be 
overcome by an a p p e l l a t e c o u r t a c t i n g sua sponte. 
Those c i r c u m s t a n c e s do not e x i s t here. We t h e r e f o r e 
r e v e r s e the judgment of the Court of C r i m i n a l Appeals 
and remand t h i s case f o r c o n s i d e r a t i o n of Clemons's 
c l a i m of i n e f f e c t i v e a s s i s t a n c e of t r i a l c o u n s e l . " 

55 So. 3d a t 355-56. 

Had the Court i n Ex p a r t e Clemons deemed sua sponte t o be 

d e f i n e d o n l y by the d e f i n i t i o n found i n B l a c k ' s Law  

D i c t i o n a r y , i t would not have a p p l i e d t h a t term t o d e s c r i b e 

the a c t i o n s the Court i t s e l f c o u l d have taken a f t e r the S t a t e 

had argued, i . e . suggested, t h a t p r o c e d u r a l b a r s c o u l d be 

a p p l i e d by the Alabama Supreme Court t o a f f i r m the d e n i a l of 

r e l i e f . A f t e r making an e x t r a o r d i n a r y - c i r c u m s t a n c e a n a l y s i s 

i t d e t e rmined t h a t i t s h o u l d not sua sponte a p p l y the 

p r o c e d u r a l b a r s argued by the S t a t e . 

T h e r e f o r e , even i f , as the m a j o r i t y a s s e r t s , t e c h n i c a l l y 

the term "sua sponte" does not a p p l y t o a c t i o n by an a p p e l l a t e 

c o u r t a f t e r the a p p l i c a t i o n of a p r o c e d u r a l bar i s f i r s t 

s uggested, as the S t a t e d i d i n the i n s t a n t case, i . e . , r a i s e d 

d u r i n g o r a l argument, or argued i n a b r i e f on a p p e a l , the 

Court i n Ex p a r t e Clemons was u s i n g a c o n n o t a t i o n of sua 
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sponte which does not match the d e n o t a t i o n of t h a t term i n 

B l a c k s Law D i c t i o n a r y . 

C. A n a l y s i s of cases r e l i e d upon by the m a j o r i t y . 

S i x months a f t e r Ex p a r t e Clemons was d e c i d e d , t h i s Court 

r e l e a s e d A.G. v. S t a t e , 989 So. 2d 1167 ( A l a . Crim. App. 

2007). I b e l i e v e t h a t the m a j o r i t y o p i n i o n r e l i e s on o b i t e r  

d i c t a i n A.G. t o b u t t r e s s i t s a s s e r t i o n t h a t "the S t a t e w i l l 

not be deemed t o have wa i v e d the a p p l i c a t i o n of a p r o c e d u r a l 

bar c o n t a i n e d i n Rule 32.2, A l a . R. Crim. P., i f the S t a t e d i d 

not have the o p p o r t u n i t y t o r a i s e t h a t bar i n the t r i a l 

c o u r t . " So. 3d a t . 

A.G. c l a i m e d i n h i s Rule 32 p e t i t i o n t h a t the i n d i c t m e n t 

u n d e r l y i n g h i s c o n v i c t i o n was v o i d . In the c i r c u i t c o u r t , the 

S t a t e c o r r e c t l y p l e a d e d i n response t h a t the c l a i m "was 

p r e c l u d e d by R u l e s 32.2(a)(3) and (5), A l a . R. Crim. P., 

because i t c o u l d have been, but was not, r a i s e d and a d d r e s s e d 

a t t r i a l and on a p p e a l . " A.G. v. S t a t e , 989 So. 2d a t 1178. 

However, the c i r c u i t c o u r t d i d not u t i l i z e R ules 32.2(a) (3) 

and (5) as grounds f o r denying the c l a i m . 

T h i s Court n o t e d i n A.G. t h a t Ex p a r t e Clemons appeared 

t o be grounded i n due-process p r i n c i p l e s : 
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"The o p i n i o n i n Ex p a r t e Clemons appears t o be 
grounded i n due-process p r i n c i p l e s . The Court noted 
i n Ex p a r t e Clemons t h a t Rule 32.3[, A l a . R. Crim. 
P.,] p l a c e s the burden on the S t a t e t o p l e a d any 
ground of p r e c l u s i o n but then p l a c e s the burden on 
the p e t i t i o n e r t o d i s p r o v e the e x i s t e n c e of any 
p r e c l u s i o n ground a s s e r t e d by the S t a t e . Thus, f o r 
a p e t i t i o n e r t o s a t i s f y h i s burden of d i s p r o v i n g a 
p r e c l u s i o n ground a s s e r t e d by the S t a t e , due p r o c e s s 
r e q u i r e s t h a t a p e t i t i o n e r be g i v e n n o t i c e of t h a t 
p r e c l u s i o n ground." 

A.G. v. S t a t e , 989 So. 2d a t 1179-80. 

The C o u r t i n A.G. h e l d t h a t because the S t a t e d i d p l e a d 

t h a t the c l a i m was due t o be d i s m i s s e d based on the p r o c e d u r a l 

b a r s s e t f o r t h i n R u l e s 32.2(a)(3) and (5) and because t h i s 

d i d a f f o r d A.G. an o p p o r t u n i t y t o r e b u t the use of those 

p r o c e d u r a l b a r s t o p r e c l u d e r e v i e w of h i s c l a i m , the c i r c u i t 

c o u r t ' s f a i l u r e t o u t i l i z e the b a r s p l e a d e d by the S t a t e d i d 

not p r e s e n t a due-process impediment t o t h i s C o u r t ' s u t i l i z i n g 

t hose b a r s on a p p e l l a t e r e v i e w . In o t h e r words, due p r o c e s s 

i s s a t i s f i e d when the S t a t e p l e a d s an a p p l i c a b l e p r o c e d u r a l 

bar i n i t s response. The c i r c u i t c o u r t ' s f a i l u r e t o d i s p o s e 

of the p e t i t i o n on the S t a t e ' s p l e a d e d grounds d i d not p r e v e n t 

t h i s C ourt from a f f i r m i n g the d e n i a l of a p e t i t i o n on those 

grounds. T h i s Court c o n c l u d e d : 
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"Thus, the due-process concerns t h a t were p r e s e n t i n 
Ex p a r t e Clemons are not p r e s e n t i n t h i s case, and Ex  
p a r t e Clemons i s not c o n t r o l l i n g here. 

"Because due p r o c e s s i s not i m p l i c a t e d and Ex  
p a r t e Clemons i s not a p p l i c a b l e i n t h i s case, t h i s 
C o urt may a p p l y the w e l l - s e t t l e d r u l e t h a t an 
a p p e l l a t e c o u r t may a f f i r m a c i r c u i t c o u r t ' s judgment 
i f t h a t judgment i s c o r r e c t f o r any reason. 

"  

"Because A.G.'s i n d i c t m e n t c l a i m i s not 
j u r i s d i c t i o n a l and because no due-process concerns 
are i m p l i c a t e d i n t h i s case, we conclude t h a t we may 
a f f i r m the c i r c u i t c o u r t ' s d e n i a l of t h i s c l a i m on 
the ground t h a t i t i s p r e c l u d e d by Rule 32.2(a)(3) 
and (5), even though t h a t was not the reason s t a t e d 
by the c i r c u i t c o u r t . " 

A.G. v. S t a t e , 989 So. 2d a t 1180-81. 

In t h a t p a r t of i t s a n a l y s i s , A.G. was c o r r e c t . However, 

t h i s C ourt i n c l u d e d note 6 i n A.G., which i s c i t e d by the 

m a j o r i t y , s t a t i n g t h a t a p e t i t i o n e r i s e n t i t l e d t o the n o t i c e 

r e q u i r e d by due p r o c e s s " o n l y when the S t a t e f i l e s a response 

t o a p e t i t i o n . " A.G. v. S t a t e 989 So. 2d a t 1180 n.6. A f t e r 

h a v i n g acknowledged t h a t Ex p a r t e Clemons r e q u i r e d t h a t a 

p e t i t i o n e r be g i v e n n o t i c e of the a s s e r t i o n of a p r o c e d u r a l 

bar and the due p r o c e s s r i g h t t o r e b u t such a p l e a d i n g , A.G. 

s t a t e d i n note 6 t h a t : 

"We note t h a t the Supreme Court e x p r e s s l y r e c o g n i z e d 
i n Ex p a r t e Clemons, [55 So. 3d 348 ( A l a . 2 0 0 7 ) ] , 
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t h a t Rule 32.7(d) s p e c i f i c a l l y ' a u t h o r i z e s sua sponte 
a c t i o n by' the c i r c u i t c o u r t i n a p p l y i n g a p r e c l u s i o n 
ground and t h a t , s u b s e q u e n t l y , i n Ex p a r t e Ward, [46 
So. 3d 888 ( A l a . 2 0 0 7 ) ] , the Court r e a f f i r m e d the 
l o n g - s t a n d i n g r u l e t h a t a c i r c u i t c o u r t 'may p r o p e r l y 
summarily d i s m i s s such a p e t i t i o n w i t h o u t w a i t i n g f o r 
a response t o the p e t i t i o n from the S t a t e . ' Thus,  
t h i s n o t i c e requirement i s t r i g g e r e d o n l y when the  
S t a t e f i l e s a response t o the p e t i t i o n . " 

A.G. v. S t a t e , 989 So. 2d a t 1180 n. 6 (emphasis added). 

Because the S t a t e d i d f i l e a response i n A.G., the u n d e r l i n e d 

p o r t i o n of note 6 i s unnecessary t o the C o u r t ' s h o l d i n g i n 

A.G. and i s o b i t e r dictum. That i s e s p e c i a l l y t r u e because 

the Ex p a r t e Clemons Court s p e c i f i c a l l y s t a t e d t h a t i t d i d not 

d e c i d e t h a t i s s u e . See Ex p a r t e Clemons, 55 So. 3d a t 353 

("Whether the t r i a l c o u r t ' s a u t h o r i t y c o n t i n u e s a f t e r s e r v i c e 

of an answer o m i t t i n g a defense i s a q u e s t i o n not b e f o r e 

us.") . The o p i n i o n i n A.G. p r o v i d e d no a n a l y s i s , nor any 

s u p p o r t f o r the emphasized p o r t i o n of the f o o t n o t e . T h i s p a r t 

of the f o o t n o t e , as a p p l i e d t o an a f f i r m a t i v e d efense, i s a l s o 

d i r e c t l y c a l l e d i n t o q u e s t i o n by A.G.'s l a t e r q u o t a t i o n from 

L i b e r t y N a t i o n a l L i f e I n s u r a n c e Co. v. U n i v e r s i t y of Alabama 

H e a l t h S e r v i c e s F o u n d a t i o n , P.C., 881 So. 2d 1013 ( A l a . 2003), 

e x p l a i n e d below i n more d e t a i l , which h o l d s t h a t a t o t a l l y 
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o m i t t e d a f f i r m a t i v e defense w i l l not s u f f i c e as a b a s i s on 

which t o a f f i r m a t r i a l c o u r t judgment d e n y i n g r e l i e f . 

The note a l s o c i t e s Rule 32.7(d), which s t a t e s : 

"(d) Summary d i s p o s i t i o n . I f the c o u r t determines 
t h a t [1] the p e t i t i o n i s not s u f f i c i e n t l y s p e c i f i c , 
or [2] i s p r e c l u d e d , or [3] f a i l s t o s t a t e a c l a i m , 
or [4] t h a t no m a t e r i a l i s s u e of f a c t or law e x i s t s 
which would e n t i t l e the p e t i t i o n e r t o r e l i e f under 
t h i s r u l e and t h a t no purpose would be s e r v e d by any 
f u r t h e r p r o c e e d i n g s , the c o u r t may e i t h e r d i s m i s s the 
p e t i t i o n or g r a n t l e a v e t o f i l e an amended p e t i t i o n , 
Leave t o amend s h a l l be f r e e l y g r a n t e d . O t h e r w i s e , 
the c o u r t s h a l l d i r e c t t h a t the p r o c e e d i n g s c o n t i n u e 
and s e t a date f o r h e a r i n g . " 

I t s h o u l d be noted t h a t of the f o u r reasons f o r summary 

d i s m i s s a l l i s t e d above, o n l y reason number 2 -- p r e c l u s i o n -

i s an a f f i r m a t i v e defense. Reasons 1, 3, and 4 are not 

a f f i r m a t i v e d e f e n s e s . T h e r e f o r e , s t a t i n g t h a t a c i r c u i t c o u r t 

may summarily d i s m i s s a p e t i t i o n w i t h o u t a w a i t i n g a response 

by the S t a t e i s not the same as s a y i n g t h a t a p e t i t i o n e r i s 

not e n t i t l e d t o n o t i c e of the a p p l i c a t i o n of a p r o c e d u r a l bar 

i n the c i r c u i t c o u r t . Summary d i s m i s s a l may occur a f t e r the 

S t a t e has f i l e d a response i n c l u d i n g an a f f i r m a t i v e defense or 

has f i l e d a response not i n c l u d i n g an a f f i r m a t i v e defense when 

i t has not responded a t a l l . 
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The l o g i c a l c o n c l u s i o n of the p r i n c i p l e e x p r e s s e d i n the 

emphasized p o r t i o n of note 6 of A.G., which i t s e l f was mere 

o b i t e r dictum, i s t h a t a p e t i t i o n e r i s d e p r i v e d of the due-

p r o c e s s r i g h t t o n o t i c e by the sua sponte a p p l i c a t i o n of a 

p r o c e d u r a l bar by the a p p e l l a t e c o u r t when the S t a t e f i l e s a 

response i n the c i r c u i t c o u r t f a i l i n g t o r a i s e any p r o c e d u r a l 

b a r s , but a p e t i t i o n e r i s not d e p r i v e d of n o t i c e and due 

p r o c e s s by the sua sponte a p p l i c a t i o n of a p r o c e d u r a l bar by 

the a p p e l l a t e c o u r t when the S t a t e f i l e s no response a t a l l i n 

the c i r c u i t c o u r t . T h i s makes no sense. I t d i r e c t l y 

c o n t r a v e n e s the ex p r e s s p r o h i b i t i o n i n Ex p a r t e Clemons, 

r e e n f o r c e d i n Ex p a r t e James, p r e v e n t i n g an a p p e l l a t e c o u r t 

from a p p l y i n g an a f f i r m a t i v e defense sua sponte except when 

e x t r a o r d i n a r y c i r c u m s t a n c e s are p r e s e n t . I do u n d e r s t a n d t h a t 

the Court was a t t e m p t i n g t o c l a r i f y the parameters of Ex p a r t e  

Clemons, but n o n e t h e l e s s , f o r the reason e x p l a i n e d h e r e i n , 

these comments s h o u l d not be c i t e d as p r e c e d e n t . 

Seven months a f t e r Ex p a r t e Clemons was r e l e a s e d , t h i s 

C o urt r e l e a s e d Davenport v. S t a t e , 987 So. 2d 652 ( A l a . Crim. 
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App. 2007) — a case c i t e d as a u t h o r i t y by the m a j o r i t y h e r e . 7 

Davenport f i l e d a Rule 32 p e t i t i o n r a i s i n g n o n j u r i s d i c t i o n a l 

c l a i m s a f t e r the l i m i t a t i o n s p e r i o d i n Rule 32.2(c) had 

e x p i r e d . Without h a v i n g r e c e i v e d a response from the S t a t e , 

the c i r c u i t c o u r t d e n i e d the p e t i t i o n s t a t i n g o n l y t h a t the 

p e t i t i o n was " [ d ] e n i e d . " T h i s Court a f f i r m e d the c i r c u i t 

c o u r t ' s r u l i n g by c i t i n g Ex p a r t e Ward, 46 So. 3d 888 ( A l a . 

2007). In Ward, the Alabama Supreme Court e s t a b l i s h e d t h a t 

e q u i t a b l e t o l l i n g c o u l d be a p p l i e d by the c i r c u i t c o u r t t o 

excuse the a p p l i c a t i o n of the p r o c e d u r a l bar of Rule 32.3(c) 

i n a case where the p e t i t i o n e r a l l e g e d i n h i s p e t i t i o n t h a t : 

t h e r e e x i s t e d e x t r a o r d i n a r y c i r c u m s t a n c e s beyond h i s c o n t r o l ; 

the c i r c u m s t a n c e s were u n a v o i d a b l e even w i t h the e x e r c i s e of 

d i l i g e n c e ; and the c i r c u m s t a n c e s p r e v e n t e d him from f i l i n g h i s 

p e t i t i o n w i t h i n the l i m i t a t i o n s p e r i o d . Davenport 

r a t i o n a l i z e d t h a t because the p e t i t i o n was t i m e - b a r r e d on i t s 

f a c e , and because Davenport d i d not p l e a d t h a t she was 

7Davenport has not been f o l l o w e d by t h i s Court i n any 
subsequent case. I t has been c i t e d as a u t h o r i t y i n o n l y one 
case, and then o n l y f o r the u n q u e s t i o n e d p r o p o s i t i o n t h a t a 
c i r c u i t c o u r t may summarily d i s m i s s a p e t i t i o n absent a 
response by the S t a t e . Beckworth v. S t a t e , [Ms. CR-07-0051, 
May 1, 2009] So. 3d ( A l a . Crim. App. 2009). 
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e n t i t l e d t o e q u i t a b l e t o l l i n g , t h i s Court c o u l d a f f i r m the 

t r i a l c o u r t ' s judgment i f i t was c o r r e c t f o r any r e a s o n . 

"Based on the p l a i n language of [Ex p a r t e ] Ward, 
the p e t i t i o n e r must e s t a b l i s h e n t i t l e m e n t t o the 
remedy of e q u i t a b l e t o l l i n g i n her p e t i t i o n . In t h i s 
case, the p e t i t i o n was t i m e - b a r r e d on i t s f a c e , and 
the a p p e l l a n t d i d not a s s e r t e q u i t a b l e t o l l i n g i n the 
p e t i t i o n . T h e r e f o r e , the c i r c u i t c o u r t c o u l d have 
p r o p e r l y summarily d e n i e d the p e t i t i o n p u r s u a n t t o 
Rule 3 2 . 2 ( c ) , A l a . R. Crim. P., because i t was 
t i m e - b a r r e d . 4 A c c o r d i n g l y , we a f f i r m the c i r c u i t 
c o u r t ' s judgment. See Sumlin v. S t a t e , 710 So. 2d 
941 ( A l a . Crim. App. 1998) ( h o l d i n g t h a t we w i l l 
a f f i r m a c i r c u i t c o u r t ' s d e n i a l of a Rule 32 p e t i t i o n 
i f i t i s c o r r e c t f o r any r e a s o n ) . 

a " 4Because the c i r c u i t c o u r t d i d not r e q u i r e 
response from the S t a t e , the due p r o c e s s 
c o n s i d e r a t i o n s d i s c u s s e d i n Ex p a r t e Clemons, 55 So. 
3d 348 ( A l a . 2007), are not i m p l i c a t e d i n t h i s case. 
See A.G. v. S t a t e , 989 So. 2d 1167 ( A l a . Crim. App. 
2007) ." 

Davenport, 987 So. 2d a t 655. 

The Davenport Court d i d not acknowledge t h a t i t was d o i n g 

so, but by a f f i r m i n g the c i r c u i t c o u r t ' s d e n i a l of the 

p e t i t i o n because the p e t i t i o n was u n t i m e l y and because the 

p e t i t i o n d i d not i n c l u d e an a l l e g a t i o n t h a t e q u i t a b l e t o l l i n g 

s h o u l d be a p p l i e d , Davenport sua sponte a p p l i e d the p r o c e d u r a l 

bar i n R u l e 3 2 . 2 ( c ) . In i t s h o l d i n g , Davenport e x p l a i n e d i n 

note 4 t h a t the presumption t h a t the c i r c u i t c o u r t c o u l d have 
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summarily a p p l i e d a p r o c e d u r a l bar d i d not o f f e n d due-process 

p r i n c i p l e s because, i n a c c o r d w i t h A.G., the p e t i t i o n e r was 

not, i n any event, e n t i t l e d t o due-process p r o t e c t i o n s because 

the S t a t e d i d not respond t o the p e t i t i o n . 

Note 4 i n Davenport appears t o r e f e r t o note 6 i n A.G., 

but Davenport does not e x p l a i n how a f o o t n o t e i n A.G., 

c o n t a i n i n g o b i t e r d i c t u m , can s u p p o r t the Davenport C o u r t ' s 

h o l d i n g . The Court i n A.G. s p e c i f i c a l l y n o ted t h a t the S t a t e 

d i d f i l e a response and a s s e r t e d p r o c e d u r a l b a r s . Moreover, 

the language and r a t i o n a l e of A.G. do not support the h o l d i n g 

i n Davenport. In A.G., the f o l l o w i n g language d e s c r i b e d the 

e f f e c t of an o m i t t e d a f f i r m a t i v e d efense: 

"As the Alabama Supreme Court e x p l a i n e d i n 
L i b e r t y N a t i o n a l L i f e Insurance Co. v. U n i v e r s i t y of  
Alabama H e a l t h S e r v i c e s F o u n d a t i o n , P.C., 881 So. 2d 
1013 ( A l a . 2003): 

"' N o n e t h e l e s s , t h i s C ourt w i l l a f f i r m the 
t r i a l c o u r t on any v a l i d l e g a l ground 
p r e s e n t e d by the r e c o r d , r e g a r d l e s s of 
whether t h a t ground was c o n s i d e r e d , or even 
i f i t was r e j e c t e d , by the t r i a l c o u r t . Ex  
p a r t e R y a l s , 773 So. 2d 1011 ( A l a . 2000), 
c i t i n g Ex p a r t e W i g i n t o n , 743 So. 2d 1071 
( A l a . 1999), and Smith v. E q u i f a x S e r v s . ,  
I n c . , 537 So. 2d 463 ( A l a . 1988) . T h i s  
r u l e f a i l s i n a p p l i c a t i o n o n l y where  
due-process c o n s t r a i n t s r e q u i r e some n o t i c e  
a t the t r i a l l e v e l , which was o m i t t e d , of  
the b a s i s t h a t would o t h e r w i s e s u p p o r t an 
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a f f i r m a n c e , such as when a t o t a l l y o m i t t e d  
a f f i r m a t i v e defense might, i f a v a i l a b l e f o r  
c o n s i d e r a t i o n , s u f f i c e t o a f f i r m a  
judgment, Ameriquest Mortgage Co. v.  
B e n t l e y , 851 So. 2d 458 ( A l a . 2002), 

"881 So. 2d a t 1020." 

A.G., 989 So. 2d a t 1180-1181 (emphasis added). T h e r e f o r e , 

A.G. r e a f f i r m e d the p r i n c i p l e s t h a t an unpleaded a f f i r m a t i v e 

defense may not be a p p l i e d by an a p p e l l a t e c o u r t sua sponte t o 

a f f i r m a t r i a l c o u r t ' s d i s m i s s a l of an o r d i n a r y c i v i l case. 

Ex p a r t e Clemons m o d i f i e d t h a t r u l e i n Rule 32 cases, a l l o w i n g 

an a p p e l l a t e c o u r t t o a f f i r m a c i r c u i t c o u r t ' s judgment on the 

b a s i s of an o m i t t e d a f f i r m a t i v e defense when the a p p e l l a t e 

c o u r t f i n d s t h a t e x t r a o r d i n a r y c i r c u m s t a n c e s e x i s t . 

Davenport a p p l i e d a q u e s t i o n a b l e r a t i o n a l e t o ci r c u m v e n t 

the l i m i t a t i o n i n Ex p a r t e Clemons on t h i s C o u r t ' s a u t h o r i t y 

to sua sponte a p p l y p r o c e d u r a l b a r s w i t h o u t c o n d u c t i n g the 

r e q u i r e d e x t r a o r d i n a r y - c i r c u m s t a n c e s a n a l y s i s . However, the 

r a t i o n a l e employed i n Davenport a l l o w s p r e c i s e l y what Ex p a r t e  

Clemons p r o h i b i t s , as does the m a j o r i t y ' s a n a l y s i s of the  

e f f e c t of a l a c k of w a i v e r by the S t a t e i n t h i s case. Under 

Davenport, a p e t i t i o n e r may be d e n i e d r e l i e f on a p r o c e d u r a l 

ground t h a t i s a p p l i e d f o r the f i r s t time by t h i s Court d u r i n g 
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a p p e l l a t e r e v i e w w i t h o u t c o n s i d e r a t i o n of the e x t r a o r d i n a r y 

c i r c u m s t a n c e s , d e l i n e a t e d i n Ex p a r t e Clemons, which a l l o w an 

a p p e l l a t e c o u r t t o sua sponte a p p l y a p r o c e d u r a l b a r . Thus, 

the p e t i t i o n e r i s d e n i e d n o t i c e and an o p p o r t u n i t y t o r e b u t 

the p r o c e d u r a l ground i n the c i r c u i t c o u r t . The r a t i o n a l e s e t 

f o r t h i n Davenport c i r c u m v e n t s the Alabama Supreme C o u r t ' s 

p r o h i b i t i o n a g a i n s t t h i s C o u r t ' s sua sponte a p p l i c a t i o n of 

p r o c e d u r a l b a r s and d e n i e s a p e t i t i o n e r due p r o c e s s . 

A l t h o u g h I b e l i e v e t h a t Davenport s h o u l d be o v e r r u l e d , 

t h i s does not mean t h a t t h i s Court cannot sua sponte a p p l y 

p r o c e d u r a l b a r s . However, t o do so t h i s C ourt must a c t i n 

compliance w i t h the method s e t out i n Ex p a r t e Clemons, by 

examining the c i r c u m s t a n c e s i n the r e c o r d of the case, and by 

d e t e r m i n i n g whether e x t r a o r d i n a r y c i r c u m s t a n c e s e x i s t t h a t 

j u s t i f y sua sponte a p p l i c a t i o n of a p r o c e d u r a l b a r . In the 

next s e c t i o n of t h i s s p e c i a l w r i t i n g I conduct t h a t a n a l y s i s . 

I I . 

E x t r a o r d i n a r y - C i r c u m s t a n c e s A n a l y s i s  
r e q u i r e d by Ex p a r t e Clemons 

Had the m a j o r i t y conducted an e x t r a o r d i n a r y - c i r c u m s t a n c e s 

a n a l y s i s , i t c o u l d have examined t h i s case i n l i g h t of the 
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f a c t o r s l i s t e d i n R o s a r i o v. U n i t e d S t a t e s , 164 F.3d 729 (2d 

C i r . 1998), s e t out i n Ex p a r t e Clemons: 

"In R o s a r i o v. U n i t e d S t a t e s , 164 F.3d 729, 
732-33 (2d C i r . 1998), the U n i t e d S t a t e s Court of 
Appeals f o r the Second C i r c u i t d e a l t w i t h t h i s i s s u e 
i n c o n s i d e r a b l e d e t a i l : 

"'We may, n e v e r t h e l e s s , r a i s e these i s s u e s 
[not a s s e r t e d below by the government] sua  
sponte. See, e.g., U n i t e d S t a t e s v. T a l k , 
158 F.3d 1064, 1067 (10th C i r . 1998); See  
a l s o Washington v. James, 996 F.2d 1442, 
1448 (2d C i r . 1993) ( r a i s i n g d efendant's 
p r o c e d u r a l d e f a u l t sua sponte on s t a t e 
p r i s o n e r ' s § 2254 p e t i t i o n ) . We b e l i e v e 
t h a t c o n s i d e r a t i o n of t h e s e i s s u e s i s 
a p p r o p r i a t e here f o r t h r e e r e a s o n s . 

" ' F i r s t , i t i s n e c e s s a r y t o p r o t e c t the 
f i n a l i t y of f e d e r a l c r i m i n a l judgments. 
See U n i t e d S t a t e s v. A l l e n , 16 F.3d 377, 
379 n. 2 (10th C i r . 1994) ("the i m p o r t a n t 
i n t e r e s t s s e r v e d by the p r i n c i p l e of 
f i n a l i t y [of c r i m i n a l judgments] cannot 
always be f o r e c l o s e d by w a i v e r " ) ; See a l s o  
U n i t e d S t a t e s v. Frady, 456 U.S. 152, 166, 
102 S.Ct. 1584, 71 L.Ed. 2d 816 (1982). 
R a i s i n g the i s s u e of d e f e n d a n t s ' p r o c e d u r a l 
d e f a u l t i s p a r t i c u l a r l y a p p r o p r i a t e where, 
as here, the movants p l e d g u i l t y . We 
r e c o g n i z e t h a t "the concern w i t h f i n a l i t y 
s e r v e d by the l i m i t a t i o n on c o l l a t e r a l 
a t t a c k has s p e c i a l f o r c e w i t h r e s p e c t t o 
c o n v i c t i o n s based on g u i l t y p l e a s . " U n i t e d  
S t a t e s v. Timmreck, 441 U.S. 780, 784, 99 
S.Ct. 2085, 60 L.Ed. 2d 634 (1979); see 
B o u s l e y [v. U n i t e d S t a t e s , 523 U.S. 614, 
621], 118 S.Ct. [1604] a t 1610[, 140 L.Ed. 
2d 828 (1998) ]. "The impact of i n r o a d s on 
f i n a l i t y i s g r e a t e s t i n the c o n t e x t of 
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g u i l t y p l e a s because the v a s t m a j o r i t y of 
c r i m i n a l c o n v i c t i o n s r e s u l t from such p l e a s 
and because the concern t h a t u n f a i r 
p r o c e d u r e s may have r e s u l t e d i n the 
c o n v i c t i o n of an i n n o c e n t defendant i s o n l y 
r a r e l y r a i s e d by a p e t i t i o n t o s e t a s i d e a a 
g u i l t y p l e a . " Lucas v. U n i t e d S t a t e s , 963 
F.2d 8, 14 (2d C i r . 1992) ( i n t e r n a l 
q u o t a t i o n omitted) 

" ' I n a d d i t i o n , the unique c i r c u m s t a n c e s 
of t h i s case compel the c o n c l u s i o n t h a t the 
government was not blameworthy i n f a i l i n g 
t o r a i s e t h i s i s s u e . Because d i c t u m i n 
T r i e s t m a n v. U n i t e d S t a t e s , 124 F.3d 361, 
369 n. 8 (2d C i r . 1997), i n d i c a t e d t h a t a § 
2255 movant's B a i l e y [v. U n i t e d S t a t e s , 516 
U.S. 137, 116 S.Ct. 501, 133 L.Ed. 2d 472 
(1995),] c l a i m c o u l d e a s i l y h u r d l e a 
p r o c e d u r a l bar c h a l l e n g e , the government 
may w e l l have c o n c l u d e d t h a t i t would be 
s u b j e c t t o c r i t i c i s m f o r r a i s i n g a 
f r i v o l o u s argument. I t was o n l y i n May 
1998 -- one month a f t e r the government 
s u b m i t t e d i t s b r i e f i n t h i s a p p e a l -- t h a t 
the Supreme Court suggested i n B o u s l e y t h a t 
the T r i e s t m a n d i c t u m might be i n c o r r e c t . 
See De Jesus v. U n i t e d S t a t e s , 161 F.3d 99, 
102-03 (2d C i r . 1998). 

" ' F i n a l l y , the p r o c e d u r a l d e f a u l t i s 
m a n i f e s t from the r e c o r d and, hence, 
r e s o l u t i o n of t h i s defense does not r e q u i r e 
f u r t h e r f a c t - f i n d i n g . Thus, a d d i t i o n a l 
s c a r c e j u d i c i a l r e s o u r c e s need not be 
expended by remanding t h i s case t o the 
d i s t r i c t c o u r t . See Washington, 996 F.2d 
a t 1449. 

"'Granted, a p p e l l a t e c o u r t s s h o u l d not 
l i g h t l y r a i s e the i s s u e of a defendant's 
p r o c e d u r a l d e f a u l t sua sponte. We are 
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aware t h a t p r i s o n e r s s e e k i n g habeas corpus 
r e l i e f l a c k the r e s o u r c e s a v a i l a b l e t o the 
government. We s h o u l d h e s i t a t e t o l e n d the 
weight of the j u d i c i a r y t o t h i s a l r e a d y 
uneven f i g h t , l e s t we be c a s t i n the r o l e 
of a second l i n e of defense, p r o t e c t i n g 
government p r o s e c u t o r s from t h e i r e r r o r s . 
We are s a t i s f i e d , however, t h a t t h i s a p p e a l 
w a r r a n t s the e x e r c i s e of our i n h e r e n t power 
to r a i s e the p r e v i o u s l y unaddressed i s s u e . 
We now t u r n t o i t . ' " 

"164 F.3d a t 732-33. 

55 So. 3d a t 354-55. 

When d e t e r m i n i n g whether t o a p p l y p r o c e d u r a l b a r s sua  

sponte, a p p e l l a t e c o u r t s seek t o p r o t e c t the f i n a l i t y of 

c r i m i n a l judgments by b a l a n c i n g the need f o r f i n a l i t y a g a i n s t 

a concomitant concern t h a t d e s e r v i n g p e t i t i o n e r s s h o u l d be 

g i v e n r e l i e f i n a p p r o p r i a t e cases where j u s t i c e may not have 

been done. These e x t r a o r d i n a r y c i r c u m s t a n c e s a r e : The f i r s t 

c i r c u m s t a n c e t o c o n s i d e r i s whether the c o n v i c t i o n was 

o b t a i n e d by a g u i l t y p l e a . A "concern t h a t u n f a i r p r o c e d u r e s 

may have r e s u l t e d i n the c o n v i c t i o n of an i n n o c e n t defendant 

i s o n l y r a r e l y r a i s e d by a p e t i t i o n t o s e t a s i d e a g u i l t y 

p l e a . " 164 F.3d a t 732-33. Second, the degree of 

blameworthiness of the S t a t e i n f a i l i n g t o r a i s e the o m i t t e d 

p r o c e d u r a l bar s h o u l d be c o n s i d e r e d . I d . And, t h i r d , an 
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a p p e l l a t e c o u r t s h o u l d c o n s i d e r whether the p r o c e d u r a l d e f a u l t 

i s m a n i f e s t from the r e c o r d , which would mean t h a t r e s o l u t i o n 

of the a f f i r m a t i v e defense does not r e q u i r e f u r t h e r 

f a c t - f i n d i n g . I d . 

An a n a l y s i s of the p r o c e d u r a l h i s t o r y of t h i s case and the 

c l a i m s made l e a d s t o the c o n c l u s i o n t h a t t h i s Court may 

p r o p e r l y a f f i r m the t r i a l c o u r t ' s d e n i a l of r e l i e f by sua  

sponte a p p l y i n g the p r o c e d u r a l b a r s r a i s e d by the S t a t e f o r 

the f i r s t time on a p p e a l . 

E v a l u a t i n g the f i r s t f a c t o r -- whether the p e t i t i o n e r ' s 

c o n v i c t i o n was o b t a i n e d by a p l e a of g u i l t y -- an e x a m i n a t i o n 

of the r e c o r d shows t h a t McLeod's c o n v i c t i o n s were a r e s u l t of 

a j u r y t r i a l . The importance of p r e s e r v i n g the f i n a l i t y of 

c r i m i n a l judgements a l l o w s sua sponte a p p l i c a t i o n of an 

unpleaded p r o c e d u r a l bar more r e a d i l y i n cases i n which the 

p e t i t i o n e r p l e a d e d g u i l t y and t h e r e i s no i n d i c a t i o n t h a t 

" u n f a i r p r o c e d u r e s may have r e s u l t e d i n the c o n v i c t i o n of an 

i n n o c e n t defendant." See Lucas v. U n i t e d S t a t e s , 963 F.2d 8, 

14 (2d C i r . 1992). T h i s c i r c u m s t a n c e does not f a v o r 

p r e s e r v i n g the f i n a l i t y of the c r i m i n a l judgment i n t h i s case, 
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and m i t i g a t e s a g a i n s t the sua sponte a p p l i c a t i o n of the 

p r o c e d u r a l b a r s r a i s e d by the S t a t e on a p p e a l . 

C o n c e r n i n g the second f a c t o r -- the b lameworthiness of the 

S t a t e i n f a i l i n g t o r a i s e the p r o c e d u r a l bar i n the c i r c u i t 

c o u r t -- an e x a m i n a t i o n of the r e c o r d r e v e a l s t h a t the S t a t e 

was b l a m e l e s s i n f a i l i n g t o r a i s e p r o c e d u r a l b a r s i n the 

c i r c u i t c o u r t . Rule 32.7(a) a l l o w s the S t a t e t o f i l e i t s 

response " [ w ] i t h i n t h i r t y (30) days a f t e r the s e r v i c e of the 

p e t i t i o n , or w i t h i n the time o t h e r w i s e s p e c i f i e d by the 

c o u r t . " The c i r c u i t c o u r t d i d not a f f o r d the S t a t e 30 days 

nor s p e c i f y a s h o r t e r time f o r the S t a t e ' s response t o be 

f i l e d b e f o r e i t summarily d e n i e d McLeod's p l e a d i n g . The S t a t e 

had no o p p o r t u n i t y t o respond b e f o r e the d e n i a l . T h i s 

c i r c u m s t a n c e does f a v o r p r e s e r v i n g the f i n a l i t y of the 

c r i m i n a l judgments i n t h i s case and i n d i c a t e s t h a t the sua  

sponte a p p l i c a t i o n of the p r o c e d u r a l b a r s r a i s e d by the S t a t e 

on a p p e a l s h o u l d be a l l o w e d . 

R e g a r d i n g the t h i r d f a c t o r -- whether the p r o c e d u r a l 

d e f a u l t i s m a n i f e s t from the r e c o r d and whether r e s o l u t i o n of 

the p r o c e d u r a l bar as an a f f i r m a t i v e defense r e q u i r e s f u r t h e r 

f a c t - f i n d i n g -- the p l e a d i n g s i n the r e c o r d show t h a t the 
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c l a i m s made by McLeod are not j u r i s d i c t i o n a l c l a i m s and t h a t 

they were u n t i m e l y . I t i s a l s o worthy of note t h a t McLeod has 

f i l e d a t l e a s t f i v e p r e v i o u s p o s t c o n v i c t i o n p e t i t i o n s and 

c o u l d have p r e s e n t e d h i s c l a i m s b e f o r e the l i m i t a t i o n s p e r i o d 

of Rule 32.2(c) e x p i r e d . The c l a i m t h a t the p r o s e c u t o r 

k n owingly f a i l e d t o r e v e a l the c r i m i n a l h i s t o r y of some 

veniremembers was a s u c c e s s i v e c l a i m and was a l s o p r e c l u d e d by 

Rule 3 2 . 2 ( b ) . T h i s Court need not remand t h i s case t o the 

c i r c u i t c o u r t because an e x a m i n a t i o n of the c l a i m s , t o g e t h e r 

w i t h the t e x t of Rule 32 and r e l e v a n t caselaw, shows t h a t they 

are p r e c l u d e d . No a d d i t i o n a l f a c t s c o u l d be proven i n the 

c i r c u i t c o u r t t h a t would p r e v e n t the a p p l i c a t i o n of the 

p r o c e d u r a l b a r s r a i s e d by the S t a t e on a p p e a l . T h i s 

c i r c u m s t a n c e does f a v o r p r e s e r v i n g the f i n a l i t y of the 

c r i m i n a l judgments i n t h i s case and i n d i c a t e s t h a t the sua  

sponte a p p l i c a t i o n of the p r o c e d u r a l b a r s r a i s e d by the S t a t e 

on a p p e a l s h o u l d be a l l o w e d . 

A f t e r b a l a n c i n g the f a c t o r s d i s c u s s e d above, I am of the 

o p i n i o n t h a t those e x t r a o r d i n a r y c i r c u m s t a n c e s i n f a v o r of sua  

sponte a p p l y i n g the p r o c e d u r a l b a r s of R u l e s 32.2(b) and 

3 2 . 2 ( c ) , A l a . R. Crim. P., by t h i s Court outweigh the one 
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c i r c u m s t a n c e i n d i c a t i n g t h a t such an a p p l i c a t i o n s h o u l d not be 

made. I would f i n d t h a t the e x t r a o r d i n a r y c i r c u m s t a n c e s s e t 

f o r t h i n Ex p a r t e Clemons do e x i s t and t h a t i t i s p r o p e r f o r 

t h i s C ourt t o sua sponte a p p l y the p r o c e d u r a l b a r s r a i s e d by 

the S t a t e f o r the f i r s t time on a p p e a l . However, t o a f f i r m 

the c i r c u i t c o u r t ' s judgment s o l e l y on the b a s i s t h a t no 

w a i v e r by the S t a t e i n the c i r c u i t c o u r t had o c c u r r e d i g n o r e s 

the o t h e r Ex p a r t e Clemons e x t r a o r d i n a r y c i r c u m s t a n c e s and the 

p l a i n mandate of t h a t case. 

C o n c l u s i o n 

The h o l d i n g i n Ex p a r t e Clemons put i n f o r c e due-process 

p r i n c i p l e s t o p r o h i b i t t h i s C ourt from sua sponte a p p l y i n g 

p r o c e d u r a l b a r s t h a t were not p l e a d e d by the S t a t e i n the 

c i r c u i t c o u r t , u n l e s s t h i s Court f i n d s t h a t e x t r a o r d i n a r y 

c i r c u m s t a n c e s e x i s t t h a t , on b a l a n c e , a l l o w sua sponte 

a p p l i c a t i o n of a p r o c e d u r a l b a r . The m a j o r i t y o p i n i o n 

e s t a b l i s h e s a c o m p l e t e l y new p r i n c i p l e t h a t i f the S t a t e d i d 

not waive an a f f i r m a t i v e defense because i t had no o p p o r t u n i t y 

t o a s s e r t one, but does p r e s e n t the a f f i r m a t i v e defense i n i t s 

a p p e l l a t e b r i e f , then t h i s Court may, by s o l e l y c o n s i d e r i n g 

t h a t one c i r c u m s t a n c e , sua sponte a p p l y t h a t a f f i r m a t i v e 
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defense t o a f f i r m the judgment of the c i r c u i t c o u r t . T h i s 

h o l d i n g runs a f o u l of the p r o h i b i t i o n s i n Ex p a r t e Clemons. 

A d d i t i o n a l l y , because the h o l d i n g i n Davenport e r r o n e o u s l y 

d e p r i v e s a p e t i t i o n e r of the due p r o c e s s a f f o r d e d by Ex p a r t e  

Clemons, I b e l i e v e t h a t Davenport s h o u l d be o v e r r u l e d . 

F i n a l l y , o n l y by u s i n g an e x t r a o r d i n a r y - c i r c u m s t a n c e s a n a l y s i s 

can the d e n i a l of r e l i e f by the c i r c u i t c o u r t be a f f i r m e d on 

p r e c l u s i o n a r y grounds i n a case where p r e c l u s i o n a r y grounds 

were not a s s e r t e d or a p p l i e d i n the c i r c u i t c o u r t . 8 T h e r e f o r e , 

I r e s p e c t f u l l y concur i n the r e s u l t reached by the m a j o r i t y . 

8 I n t h i s case the c i r c u i t c o u r t d i d not s p e c i f y any reason 
f o r d e n y i ng r e l i e f . Whether a c i r c u i t c o u r t may e x p r e s s l y 
a p p l y a p r e c l u s i o n a r y bar t o deny r e l i e f a f t e r the S t a t e has 
responded, and f a i l e d t o a s s e r t t h a t b a r , or i n the absence of 
a response by the S t a t e i s not b e f o r e us. 
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