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WINDOM, P r e s i d i n g Judge. 

J e f f e r y Johnson appeals from the c i r c u i t c o u r t ' s 

d i s m i s s a l of h i s p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d 

p u r s u a n t t o R u l e 32, A l a . R. Crim. P., i n which he a t t a c k e d 

the A p r i l 2010 r e v o c a t i o n of h i s p r o b a t i o n . 
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Johnson was i n i t i a l l y i n d i c t e d f o r f i r s t - d e g r e e t h e f t of 

p r o p e r t y but p l e a d e d g u i l t y t o t h i r d - d e g r e e r o b b e r y and, on 

September 27, 1996, was s e n t e n c e d as a h a b i t u a l f e l o n y 

o f f e n d e r t o 18 years i n p r i s o n . In Johnson's f i r s t Rule 32 

p e t i t i o n , Johnson argued t h a t the c i r c u i t c o u r t was w i t h o u t 

j u r i s d i c t i o n t o a c c e p t h i s g u i l t y p l e a because t h i r d - d e g r e e 

r o b b e r y was not a l e s s e r - i n c l u d e d o f f e n s e of f i r s t - d e g r e e 

t h e f t of p r o p e r t y . On F e b r u a r y 2, 2004, the c i r c u i t c o u r t 

g r a n t e d Johnson's p e t i t i o n and v a c a t e d h i s c o n v i c t i o n and 

sentence, and, on t h a t same dat e , Johnson p l e a d e d g u i l t y t o 

f i r s t - d e g r e e t h e f t of p r o p e r t y . Johnson was sentenced t o 20 

years i n p r i s o n ; the sentence was s p l i t , and Johnson was 

o r d e r e d t o serve 5 years i n p r i s o n f o l l o w e d by 5 years of 

p r o b a t i o n . T h i s sentence was t o run c o n c u r r e n t l y w i t h a 

sentence Johnson was s e r v i n g on a c o n v i c t i o n i n Walker County. 

On F e b r u a r y 9, 2009, P r o b a t i o n O f f i c e r T e r r y Love 

n o t i f i e d the c i r c u i t c o u r t t h a t Johnson was s t i l l i n c a r c e r a t e d 

i n Walker County and t h e r e f o r e unable t o b e g i n h i s p e r i o d of 

p r o b a t i o n . The c i r c u i t c o u r t e n t e r e d an o r d e r on F e b r u a r y 24, 

2009, p l a c i n g Johnson's p r o b a t i o n on i n a c t i v e s t a t u s . 
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On June 15, 2009, Johnson was p l a c e d on p a r o l e f o r h i s 

c o n v i c t i o n i n Walker County. On June 30, 2009, a t the r e q u e s t 

of O f f i c e r Love, Johnson's p r o b a t i o n was p l a c e d on a c t i v e 

s t a t u s . On September 5, 2009, Johnson was a r r e s t e d f o r 

d r i v i n g under the i n f l u e n c e , which r e s u l t e d i n the i s s u a n c e of 

a p r o b a t i o n - v i o l a t i o n w r i t on December 7, 2009. On A p r i l 19, 

2010, Johnson appeared w i t h c o u n s e l b e f o r e the c i r c u i t c o u r t 

and p l e a d e d g u i l t y t o the charge of p r o b a t i o n v i o l a t i o n . At 

Johnson's r e q u e s t , the c i r c u i t c o u r t revoked h i s p r o b a t i o n and 

o r d e r e d him t o serve the remainder of h i s sentence 

c o n c u r r e n t l y w i t h h i s r e i n s t a t e d sentence i n Walker County. 

Johnson d i d not f i l e an a p p e a l from h i s p r o b a t i o n r e v o c a t i o n . 

On J u l y 26, 2011, Johnson f i l e d t h i s , h i s second, Rule 32 

p e t i t i o n , a r g u i n g t h a t the c i r c u i t c o u r t was w i t h o u t 

j u r i s d i c t i o n t o revoke h i s p r o b a t i o n . Johnson argued t h a t on 

the date he was g r a n t e d r e l i e f on h i s i n i t i a l Rule 32 p e t i t i o n 

and r e s e n t e n c e d , F e b r u a r y 2, 2004, h i s time s e r v e d had a l r e a d y 

s a t i s f i e d the f i v e - y e a r p o r t i o n of h i s s p l i t sentence t o be 

s e r v e d i n p r i s o n . Johnson argued t h a t he began s e r v i n g the 

f i v e - y e a r p o r t i o n of h i s s p l i t sentence t o be s e r v e d on 

p r o b a t i o n on F e b r u a r y 2, 2004, w h i l e he was i n c a r c e r a t e d i n 
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Walker County. Thus, a c c o r d i n g t o Johnson, he had completed 

h i s f i v e - y e a r p r o b a t i o n b e f o r e the c i r c u i t c o u r t ' s o r d e r of 

F e b r u a r y 24, 2009, t h a t p l a c e d h i s p r o b a t i o n on i n a c t i v e 

s t a t u s , and b e f o r e h i s a r r e s t on September 5, 2009, f o r 

d r i v i n g under the i n f l u e n c e . 

On September 16, 2011, the S t a t e f i l e d a response wherein 

i t argued t h a t no m a t e r i a l i s s u e of law or f a c t e n t i t l e d 

Johnson t o r e l i e f . On F e b r u a r y 3, 2012, the c i r c u i t c o u r t 

i s s u e d an o r d e r d i s m i s s i n g Johnson's p e t i t i o n , s t a t i n g t h a t i t 

was not the c i r c u i t c o u r t ' s i n t e n t t h a t Johnson " s a t i s f y any 

p a r t of h i s p r o b a t i o n w h i l e i n c a r c e r a t e d on another s e n t e n c e . " 

(C. 7.) 

On a p p e a l , Johnson r e a s s e r t s the c l a i m r a i s e d i n h i s 

p e t i t i o n and argues t h a t the c i r c u i t c o u r t e r r e d i n d i s m i s s i n g 

h i s p e t i t i o n . Johnson's argument t h a t he began s e r v i n g h i s 

p r o b a t i o n w h i l e i n c a r c e r a t e d i n Walker County -- which i s the 

u n d e r p i n n i n g of h i s second Rule 32 p e t i t i o n -- i s w i t h o u t 

m e r i t . 

S e c t i o n 15-22-50, A l a . Code 1975, c o n f e r s a u t h o r i t y upon 

c i r c u i t and d i s t r i c t c o u r t s t o suspend a c o n v i c t e d person's 

sentence and t o p l a c e t h a t p e r s o n on p r o b a t i o n . The purpose 
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of § 15-22-50, A l a . Code 1975, i s t o " ' a m e l i o r a t e the 

harshness of the law's judgment and g i v e the c o n v i c t a chance 

t o show t h a t he or she i s a f i t s u b j e c t and may be 

r e h a b i l i t a t e d and become an a c c e p t a b l e c i t i z e n . ' " Wray v. 

S t a t e , 472 So. 2d 1119, 1121 ( A l a . 1985) ( q u o t i n g S t a t e v. 

E s d a l e , 253 A l a . 550, 45 So. 2d 865 (1950)). A l l o w i n g Johnson 

t o s e r v e p r o b a t i o n w h i l e i n c a r c e r a t e d would undermine the 

purpose of § 15-22-50, A l a . Code 1975. F l o r i d a has l o n g 

r e c o g n i z e d such a p o l i c y : 

" I t i s w e l l s e t t l e d t h a t a defendant cannot 
s e r v e a p r i s o n term and be on p r o b a t i o n 
s i m u l t a n e o u s l y . P o r t e r v. S t a t e , 585 So. 2d 399, 
400 ( F l a . 1 s t DCA 1991). To h o l d o t h e r w i s e would be 
i n c o n s i s t e n t w i t h the r e h a b i l i t a t i v e concept of 
p r o b a t i o n which presupposes t h a t the p r o b a t i o n e r i s 
not i n p r i s o n confinement. I d . Any term of 
p r o b a t i o n presumed t o run when the defendant cannot 
be s u p e r v i s e d would be a n u l l i t y . I d . As t h i s 
c o u r t e x p l a i n e d i n S t a t e v. Savage, 589 So. 2d 1016, 
1018 ( F l a . 5 t h DCA 1991): 

"'Simple l o g i c would seem t o d i c t a t e t h a t , 
where a defendant i s i n c a r c e r a t e d ... , a 
p r o b a t i o n a r y p e r i o d from an u n r e l a t e d 
sentence would be t o l l e d s i n c e a 
p r o b a t i o n a r y term s h o u l d not be a l l o w e d t o 
e x p i r e s i m p l y because a defendant has 
d e c i d e d t o i n c u r new p r i s o n time as a 
r e s u l t of a s e p a r a t e and d i s t i n c t o f f e n s e . ' 

" A p p l y i n g t h i s concept, the c o u r t i n B r a d l e y v.  
S t a t e , 721 So. 2d 775 ( F l a . 5 t h DCA 1998), h e l d t h a t 
d efendant's s u p e r v i s i o n was t o l l e d d u r i n g the p e r i o d 

5 



CR-11-0880 

of h i s i n c a r c e r a t i o n , and, t h e r e f o r e , he was s t i l l 
under s t a t e s u p e r v i s i o n when he v i o l a t e d the terms 
of h i s community c o n t r o l . A c c o r d W i l l i a m s v. S t a t e , 
773 So. 2d 660 ( F l a . 5 t h DCA 2000)." 

Jones v. S t a t e , 964 So. 2d 167, 170-71 ( F l a . D i s t . C t . App. 

2007) ; see a l s o J i b b e n v. S t a t e , 901 P.2d 1099, 1101-02 (Wyo. 

1995) (the p r o b a t i o n a r y term i s t o l l e d d u r i n g i n c a r c e r a t i o n ) ; 

C a t l i n v. S t a t e , 81 Md. App. 634, 641-42, 569 A.2d 210, 214 

(1990) ("[I]n computing the [ p r o b a t i o n a r y ] p e r i o d c o u r t s have 

e x c l u d e d the time p e r i o d d u r i n g which a p r o b a t i o n e r i s 

i m p r i s o n e d on an u n r e l a t e d o f f e n s e , ... i s i n j a i l f o r another 

o f f e n s e and f o r a v i o l a t i o n of p r o b a t i o n , ... or i s o u t s i d e 

the j u r i s d i c t i o n of the c o u r t v o l u n t a r i l y and not under the 

s u p e r v i s i o n of a p r o b a t i o n o f f i c e r . " ) . The Supreme Court of 

the U n i t e d S t a t e s has l i k e w i s e r e c o g n i z e d t h a t a l l o w i n g a 

pers o n t o ser v e p r o b a t i o n and a p r i s o n sentence c o n c u r r e n t l y 

would undermine the l e g i s l a t i v e i n t e n t b e h i n d s u p e r v i s e d 

r e l e a s e : 

"While the t e x t of [18 U.S.C.] § 3624(e) 
r e s o l v e s the case, we observe t h a t our c o n c l u s i o n 
a c c o r d s w i t h the s t a t u t e ' s purpose and d e s i g n . The 
o b j e c t i v e s of s u p e r v i s e d r e l e a s e would be 
u n f u l f i l l e d i f excess p r i s o n time were t o o f f s e t and 
reduce terms of s u p e r v i s e d r e l e a s e . Congress 
i n t e n d e d s u p e r v i s e d r e l e a s e t o a s s i s t i n d i v i d u a l s i n 
t h e i r t r a n s i t i o n t o community l i f e . S u p e r v i s e d 
r e l e a s e f u l f i l l s r e h a b i l i t a t i v e ends, d i s t i n c t from 

6 



CR-11-0880 

those s e r v e d by i n c a r c e r a t i o n . See [18 U.S.C.] § 
3 5 5 3 ( a ) ( 2 ) ( D ) ; U n i t e d S t a t e s S e n t e n c i n g Commission, 
G u i d e l i n e s Manual §§ 5D1.3(c), (d), (e) (Nov. 1998); 
see a l s o S.Rep. No. 98-225, p. 124 (1983) ( d e c l a r i n g 
t h a t 'the p r i m a r y g o a l [of s u p e r v i s e d r e l e a s e ] i s t o 
ease the defendant's t r a n s i t i o n i n t o the community 
a f t e r the s e r v i c e of a l o n g p r i s o n term f o r a 
p a r t i c u l a r l y s e r i o u s o f f e n s e , or t o p r o v i d e 
r e h a b i l i t a t i o n t o a defendant who has spent a f a i r l y 
s h o r t p e r i o d i n p r i s o n f o r punishment or o t h e r 
purposes but s t i l l needs s u p e r v i s i o n and t r a i n i n g 
programs a f t e r r e l e a s e ' ) . " 

U n i t e d S t a t e s v. Johnson, 529 U.S. 53, 59 (2000). 

Here, Johnson's p r o b a t i o n was t o l l e d w h i l e he s e r v e d h i s 

sentence i n Walker County, and h i s term of p r o b a t i o n d i d not 

b e g i n u n t i l he was r e l e a s e d from i n c a r c e r a t i o n on June 15, 

2009. A c c o r d i n g l y , Johnson was s t i l l s e r v i n g h i s f i v e - y e a r 

term of p r o b a t i o n on December 7, 2009, when the c i r c u i t c o u r t 

i s s u e d a p r o b a t i o n - v i o l a t i o n w r i t . 

Because Johnson was s t i l l s e r v i n g h i s term of p r o b a t i o n 

a t the time the c i r c u i t c o u r t i s s u e d a p r o b a t i o n - v i o l a t i o n 

w r i t , the c i r c u i t c o u r t had j u r i s d i c t i o n t o revoke Johnson's 

p r o b a t i o n . § 15-22-54, A l a . Code 1975. Thus, the c i r c u i t 

c o u r t d i d not abuse i t s d i s c r e t i o n i n d i s m i s s i n g Johnson's 

p e t i t i o n . See Rule 32.7(d), A l a . R. Crim. P. ( a u t h o r i z i n g 

c i r c u i t c o u r t s t o summarily d i s m i s s a p e t i t i o n where no 
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m a t e r i a l i s s u e of f a c t or law e x i s t s t h a t would e n t i t l e the 

p e t i t i o n e r t o r e l i e f ) . 

Based on the f o r e g o i n g , the judgment of the c i r c u i t c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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