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WINDOM, P r e s i d i n g Judge. 

The S t a t e of Alabama appeals the c i r c u i t c o u r t ' s d e c i s i o n 

t o suppress e v i d e n c e of c r a c k c o c a i n e d i s c o v e r e d d u r i n g a 

s e a r c h of Edwin M. Moore's v e h i c l e a f t e r Moore was stopped f o r 

a t r a f f i c v i o l a t i o n . F o r the reasons t h a t f o l l o w , t h i s C o u r t 
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r e v e r s e s the c i r c u i t c o u r t ' s o r d e r and remands t h i s cause f o r 

f u r t h e r p r o c e e d i n g s . 

On January 20, 2012, a Montgomery County grand j u r y 

i s s u e d an i n d i c t m e n t c h a r g i n g Moore w i t h u n l a w f u l p o s s e s s i o n 

of a c o n t r o l l e d s u b s t a n c e , see § 13A-12-212(a)(1), A l a . Code 

1975. On March 13, 2012, Moore f i l e d a motion t o suppress the 

c r a c k c o c a i n e s e i z e d d u r i n g the t r a f f i c s t o p . In h i s motion, 

Moore argued t h a t the c r a c k c o c a i n e was the p r o d u c t of an 

i l l e g a l s e a r c h of h i s v e h i c l e ; t h e r e f o r e , i t s h o u l d be 

suppressed. 

On A p r i l 3, 2012, the c i r c u i t c o u r t h e l d a h e a r i n g on 

Moore's motion. D u r i n g the h e a r i n g , C o r p o r a l Mark W e l l s , an 

o f f i c e r w i t h the Montgomery P o l i c e Department, t e s t i f i e d t h a t , 

w h i l e on p a t r o l on J u l y 23, 2011, he saw a v e h i c l e run a sto p 

s i g n ; t h e r e f o r e , he stopped the v e h i c l e t o g i v e the d r i v e r a 

t i c k e t . A c c o r d i n g t o C p l . W e l l s , he approached the d r i v e r ' s 

s i d e window and saw t h a t t h e r e were t h r e e p e o p l e i n the 

v e h i c l e . At t h a t p o i n t , C p l . W e l l s asked the d r i v e r , Moore, 

f o r h i s i n f o r m a t i o n . While s p e a k i n g w i t h Moore, C p l . W e l l s 

c o u l d s m e l l a s t r o n g odor of a l c o h o l emanating from the 

v e h i c l e . C p l . W e l l s then went back t o h i s p a t r o l c a r t o run 
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Moore's i n f o r m a t i o n through the law enforcement system t o see 

i f t h e r e were any o u t s t a n d i n g w a r r a n t s f o r Moore's a r r e s t . 

A f t e r d e t e r m i n i n g t h a t Moore d i d not have any o u t s t a n d i n g 

w a r r a n t s f o r h i s a r r e s t , C p l . W e l l s r e t u r n e d t o Moore. A t 

t h a t p o i n t , C p l . W e l l s asked Moore t o get out of the v e h i c l e 

so t h a t he c o u l d observe Moore f u r t h e r t o determine whether 

Moore was under the i n f l u e n c e of a l c o h o l . When Moore opened 

the door t o get out of the v e h i c l e , C p l . W e l l s saw a c l e a r 

p l a s t i c bag c o n t a i n i n g a w h i t e substance on the d r i v e r ' s s i d e 

f l o o r b o a r d of the v e h i c l e . C p l . W e l l s e x p l a i n e d t h a t , based 

on h i s e x p e r i e n c e , he b e l i e v e d t h a t the bag c o n t a i n e d c r a c k 

c o c a i n e . A c c o r d i n g t o C p l . W e l l s , the w h i t e substance was 

packaged i n the c o r n e r of the bag, which was the way he had 

always seen c r a c k c o c a i n e packaged. A f t e r s e e i n g the bag of 

c r a c k c o c a i n e , C p l . W e l l s asked a l l the occupants of the c a r 

t o get out so t h a t he c o u l d s a f e l y s e i z e the drugs. Once a l l 

the passengers were out of the v e h i c l e , C p l . W e l l s s e i z e d the 

bag of c r a c k c o c a i n e t h a t forms the b a s i s of Moore's charge of 

u n l a w f u l p o s s e s s i o n of a c o n t r o l l e d s u b s t a n c e . 

M e r e d i t h Moore, Moore's e x - w i f e , t e s t i f i e d t h a t she and 

A l v i n K i n g were w i t h Moore when C p l . W e l l s stopped them. 
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M e r e d i t h t e s t i f i e d t h a t t h e y had been t o the l i q u o r s t o r e t o 

buy vodka but t h a t no one i n the v e h i c l e had been d r i n k i n g . 

A c c o r d i n g t o M e r e d i t h , w h i l e d r i v i n g home, Moore d i d not come 

to a complete st o p a t a stop s i g n , and t h e y were p u l l e d over 

by C p l . W e l l s . M e r e d i t h t e s t i f i e d t h a t C p l . W e l l s got bot h 

Moore's and her i n f o r m a t i o n and went back t o h i s p a t r o l c a r . 

When C p l . W e l l s r e t u r n e d , he o r d e r e d Moore t o get out of the 

c a r . He then o r d e r e d M e r e d i t h and K i n g out of the c a r . 

A c c o r d i n g t o M e r e d i t h , 

" C o r p o r a l W e l l s asked i f he -- he s a i d , i f I were t o 
s e a r c h your v e h i c l e , would I f i n d a n y t h i n g i n t h e r e ? 
And [ M o o r e ] t o l d him no. And he s a i d , you t e l l me 
now, because i f I s e a r c h your v e h i c l e and I f i n d 
something, t h e r e ' s g o i n g t o be a l o t more t r o u b l e 
than i f you j u s t go ahead and t e l l me the t r u t h now. 
And we s a i d , no, t h e r e ' s n o t h i n g i n the v e h i c l e . " 

(R. 8.) M e r e d i t h s a i d t h a t a f t e r Moore d e n i e d h a v i n g a n y t h i n g 

i n the v e h i c l e , C p l . W e l l s s e a r c h e d i t and found c r a c k 

c o c a i n e . 

A f t e r b o t h s i d e s p r e s e n t e d t h e i r e v i d e n c e , the c i r c u i t 

c o u r t asked C p l . W e l l s whether he gave Moore a f i e l d - s o b r i e t y 

t e s t , t o which C p l . W e l l s r e p l i e d t h a t he d i d not. The 

c i r c u i t c o u r t then q u e s t i o n e d C p l . W e l l s i n d e t a i l r e g a r d i n g 

why he d i d not g i v e Moore a f i e l d - s o b r i e t y t e s t . C p l . W e l l s 
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e x p l a i n e d t h a t he d i d not g i v e Moore a f i e l d - s o b r i e t y t e s t 

because b e f o r e g i v i n g the t e s t , he saw t h a t Moore was i n 

p o s s e s s i o n of c r a c k c o c a i n e and a l s o saw t h a t Moore d i d not 

appear t o be t o o i m p a i r e d t o d r i v e the v e h i c l e . T h e r e a f t e r , 

the c i r c u i t c o u r t g r a n t e d Moore's motion t o s u p p r e s s . 

On a p p e a l , the S t a t e argues t h a t the c i r c u i t c o u r t abused 

i t s d i s c r e t i o n by g r a n t i n g Moore's motion t o suppress because 

" t h e e v i d e n c e was l e g a l l y o b t a i n e d under any view of the 

t e s t i m o n y a t the s u p p r e s s i o n h e a r i n g . " ( S t a t e ' s b r i e f , a t 5.) 

T h i s Court agrees. 

I n i t i a l l y , t h i s C ourt n o t e s : 

"'"When evi d e n c e i s p r e s e n t e d ore tenus t o the t r i a l 
c o u r t , the c o u r t ' s f i n d i n g s of f a c t based on t h a t 
e v i d e n c e are presumed t o be c o r r e c t , " Ex p a r t e  
P e r k i n s , 646 So. 2d 46, 47 ( A l a . 1994); "[w]e 
i n d u l g e a presumption t h a t the t r i a l c o u r t p r o p e r l y 
r u l e d on the weight and p r o b a t i v e f o r c e of the 
e v i d e n c e , " B r a d l e y v. S t a t e , 494 So. 2d 750, 761 
( A l a . Crim. App. 1985), a f f ' d , 494 So. 2d 772 ( A l a . 
1986); and we make " ' a l l the r e a s o n a b l e i n f e r e n c e s 
and c r e d i b i l i t y c h o i c e s s u p p o r t i v e of the d e c i s i o n 
of the t r i a l c o u r t . ' " Kennedy v. S t a t e , 640 So. 2d 
22, 26 ( A l a . Crim. App. 1993), q u o t i n g B r a d l e y , 494 
So. 2d a t 761. "[A]ny c o n f l i c t s i n the t e s t i m o n y or 
c r e d i b i l i t y of w i t n e s s e s d u r i n g a s u p p r e s s i o n 
h e a r i n g i s a m a t ter f o r r e s o l u t i o n by the t r i a l 
c o u r t Absent a g r o s s abuse of d i s c r e t i o n , a 
t r i a l c o u r t ' s r e s o l u t i o n of [such] c o n f l i c t [ s ] 
s h o u l d not be r e v e r s e d on a p p e a l . " Sheely v. S t a t e , 
629 So. 2d 23, 29 ( A l a . Crim. App. 1993) ( c i t a t i o n s 
o m i t t e d ) . However, "'[w]here the e v i d e n c e b e f o r e 
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the t r i a l c o u r t was u n d i s p u t e d the ore tenus r u l e i s 
i n a p p l i c a b l e , and the [ a p p e l l a t e ] Court w i l l s i t i n 
judgment on the evi d e n c e de novo, i n d u l g i n g no 
presumption i n f a v o r of the t r i a l c o u r t ' s 
a p p l i c a t i o n of the law t o those f a c t s . ' " S t a t e v.  
H i l l , 690 So. 2d 1201, 1203 ( A l a . 1996), q u o t i n g 
S t i l e s v. Brown, 380 So. 2d 792, 794 ( A l a . 1980). 
"'"[W]hen the t r i a l c o u r t i m p r o p e r l y a p p l i e s the law 
t o the f a c t s , no presumption of c o r r e c t n e s s e x i s t s 
as t o the c o u r t ' s judgment."'" Ex p a r t e Jackson, 
886 So. 2d 155, 159 ( A l a . 2004), q u o t i n g H i l l , 690 
So. 2d a t 1203, q u o t i n g i n t u r n Ex p a r t e Agee, 669 
So. 2d 102, 104 ( A l a . 1995). A t r i a l c o u r t ' s 
u l t i m a t e l e g a l c o n c l u s i o n on a motion t o suppress 
based on a g i v e n s e t of f a c t s i s a q u e s t i o n of law 
t h a t i s rev i e w e d de novo on a p p e a l . See S t a t e v.  
Smith, 785 So. 2d 1169 ( A l a . Crim. App. 2000).'" 

C.B.D. v. S t a t e , 90 So. 3d 227, 237 ( A l a . Crim. App. 2011) 

(q u o t i n g S t a t e v. H a r g e t t , 935 So. 2d 1200, 1203-04 ( A l a . 

Crim. App. 2005)). "'"'"A judge abuses h i s d i s c r e t i o n o n l y 

when h i s d e c i s i o n i s based on an erroneous c o n c l u s i o n of law 

or where the r e c o r d c o n t a i n s no evi d e n c e on which he 

r a t i o n a l l y c o u l d have based h i s d e c i s i o n . " ' " ' " B y r d v. S t a t e , 

78 So. 3d 445, 450-51 ( A l a . Crim. App. 2009) ( q u o t i n g Hodges 

v. S t a t e , 926 So. 2d 1060, 1072 ( A l a . Crim. App. 2005), 

q u o t i n g i n t u r n S t a t e v. Jude, 686 So. 2d 528, 530 ( A l a . Crim. 

App. 1996), q u o t i n g i n t u r n Dowdy v. G i l b e r t Eng'g Co., 372 

So. 2d 11, 12 ( A l a . 1979), q u o t i n g i n t u r n Premium Serv. Corp. 

v. S p e r r y & H u t c h i n s o n , Co., 511 F.2d 225 (9th C i r . 1975)). 
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F u r t h e r , i t i s w e l l s e t t l e d t h a t w a r r a n t l e s s searches and 

s e i z u r e s are per se unreasonable under the F o u r t h Amendment 

u n l e s s the S t a t e e s t a b l i s h e s t h a t the s e a r c h or s e i z u r e f a l l s 

w i t h i n a r e c o g n i z e d e x c e p t i o n . Ex p a r t e H i l l e y , 484 So. 2d 

485, 488 ( A l a . 1985). E x c e p t i o n s t o the wa r r a n t requirement 

i n c l u d e : 1) o b j e c t s i n p l a i n view; 2) c o n s e n s u a l s e a r c h e s ; 3) 

a s e a r c h i n c i d e n t t o a l a w f u l a r r e s t ; 4) hot p u r s u i t or 

emergency s i t u a t i o n s ; 5) p r o b a b l e cause c o u p l e d w i t h e x i g e n t 

c i r c u m s t a n c e s ; and 6) an i n v e s t i g a t o r y d e t e n t i o n and s e a r c h 

f o r weapons pu r s u a n t t o T e r r y v. Ohio, 392 U.S. 1 (1968). Ex 

p a r t e Tucker, 667 So. 2d 1339, 1343 ( A l a . 1995) . Another 

r e c o g n i z e d e x c e p t i o n t o the w a r r a n t requirement i s the 

"automobile e x c e p t i o n , " which a l l o w s law enforcement t o s e a r c h 

an automobile based on p r o b a b l e cause a l o n e . S t a t e v. B l a c k , 

987 So. 2d 1177, 1180 ( A l a . Crim. App. 2006) ( c i t i n g M a r y l a n d  

v. Dyson, 527 U.S. 465, 466-67 (1999)). 

In S t a t e v. P e r r y , 66 So. 3d 291 ( A l a . Crim. App. 2010), 

t h i s Court e x p l a i n e d : 

"[A] t r a f f i c s t o p i s '"'more analogous' t o the b r i e f 
i n v e s t i g a t i v e d e t e n t i o n a u t h o r i z e d i n T e r r y [ v.  
Ohio, 392 U.S. 1 (196 8 ) ] " ' than c u s t o d y 
t r a d i t i o n a l l y a s s o c i a t e d w i t h a f e l o n y a r r e s t . 
S i d e s v. S t a t e , 574 So. 2d 856, 858 ( A l a . Crim. App. 
1990), q u o t i n g P i t t m a n v. S t a t e , 541 So. 2d 583, 585 
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( A l a . Cr. App. 1989), q u o t i n g i n t u r n Berkemer v.  
McCarty, 468 U.S. 420, 439, 104 S. Ct. 3138, 82 L. 
Ed. 2d 317 (1984). In s t o p p i n g a v e h i c l e f o r a 
t r a f f i c v i o l a t i o n , a p o l i c e o f f i c e r has, i n F o u r t h 
Amendment terms, s e i z e d the d r i v e r , C a ins v. S t a t e , 
555 So. 2d 290, 292 ( A l a . Crim. App. 1989), q u o t i n g 
Delaware v. Prouse, 440 U.S. 648, 653, 99 S. Ct. 
1391, 59 L. Ed. 2d 660 (1979). 'Under T e r r y [ v.  
Ohio, 392 U.S. 1 (1968)], law-enforcement o f f i c e r s 
may sto p a v e h i c l e f o r i n v e s t i g a t o r y purposes based 
on a t r a f f i c v i o l a t i o n . S t a t e v. Rodgers, 903 So. 
2d 176, 178 ( A l a . Crim. App. 2004).' J.T.C. v.  
S t a t e , 990 So. 2d 444, 447 ( A l a . Crim. App. 2008)." 

66 So. 3d a t 294. "So l o n g as the p o l i c e o f f i c e r has p r o p e r l y 

s e i z e d the occupants of the c a r , the o f f i c e r may ord e r the 

d r i v e r , P e n n s y l v a n i a v. Mimms, 434 U.S. 106, 111 (1977), or a 

passenger, S t a t e v. H a i l s , 814 So. 2d 980 ( A l a . Crim. App. 

2000) ( r e c o g n i z i n g M a r y l a n d v. W i l s o n , 519 U.S. 408, 415 

(1997)), c e r t . d e n i e d , 814 So. 2d 988 ( A l a . 2001), out of the 

car w i t h o u t v i o l a t i n g the F o u r t h Amendment." S t a t e v. B a i l e y , 

49 So. 3d 1245, 1250 ( A l a . Crim. App. 2010); see a l s o  

P e n n s y l v a n i a v. Mimms, 434 U.S. 106, 111 (1977) ( h o l d i n g t h a t 

when law-enforcement o f f i c e r s have l e g a l l y stopped the d r i v e r 

of a v e h i c l e , they may, c o n s i s t e n t w i t h the F o u r t h Amendment, 

or d e r a d r i v e r out of the c a r f o r any reason or f o r no 

r e a s o n ) . A f t e r the d r i v e r has been o r d e r e d out of the c a r , 

" [ t ] h e o f f i c e r may s e i z e any contraband, i n c l u d i n g weapons, i n 
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p l a i n view." Camp v. S t a t e , 983 So. 2d 1141, 1144 ( A l a . Crim. 

App. 2007) ( q u o t i n g U n i t e d S t a t e s v. P u r c e l l , 236 F.3d 1274, 

1277 (11th C i r . 2001), c i t i n g i n t u r n M i c h i g a n v. Long, 463 

U.S. 1032, 1049 (1983)). 

The Supreme Court of the U n i t e d S t a t e s has e x p l a i n e d t h a t 

" i f c o n t r a b a n d i s l e f t i n open view and i s o b s e r v e d by a 

p o l i c e o f f i c e r from a l a w f u l vantage p o i n t , t h e r e has been no 

i n v a s i o n of a l e g i t i m a t e e x p e c t a t i o n of p r i v a c y and thus no 

s e a r c h w i t h i n the meaning of the F o u r t h Amendment — or a t 

l e a s t no s e a r c h independent of the i n i t i a l i n t r u s i o n t h a t gave 

the o f f i c e r s t h e i r vantage p o i n t . " M innesota v. D i c k e r s o n , 

508 U.S. 366, 375 (1993). Thus, " [ t ] h e p l a i n view e x c e p t i o n 

t o the s e a r c h w a r r a n t requirement '"p e r m i t s a w a r r a n t l e s s 

s e i z u r e of e v i d e n c e i f the s e i z i n g o f f i c e r (1) has p r i o r 

j u s t i f i c a t i o n f o r the [ i n i t i a l ] i n t r u s i o n , ... [and (2)] 

i m m e d i a t e l y r e c o g n i z e s the o b j e c t [ ] d i s c o v e r e d as e v i d e n c e of 

wrongdoing."'" S t a t e v. O t w e l l , 733 So. 2d 950, 953 ( A l a . 

Crim. App. 1999) ( q u o t i n g Smith v. S t a t e , 472 So. 2d 677, 

682-83 ( A l a . Crim. App. 1984), q u o t i n g i n t u r n H e r r i n v.  

S t a t e , 349 So. 2d 103 ( A l a . Crim. App. 1977)). See a l s o  

O t w e l l , 733 So. 2d a t 953 ( r e c o g n i z i n g t h a t t h e r e i s no 
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requirement under the p l a i n - v i e w d o c t r i n e t h a t the o f f i c e r 

come upon the evi d e n c e i n a d v e r t e n t l y ) . 

Here, t h e r e i s no d i s p u t e t h a t C p l . W e l l s l a w f u l l y 

s topped Moore f o r r u n n i n g a stop s i g n . See P e r r y , 66 So. 3d 

at 294 ( e x p l a i n i n g the law-enforcement o f f i c e r s may l a w f u l l y 

s t o p the d r i v e r of a v e h i c l e f o r a t r a f f i c v i o l a t i o n ) . Once 

Moore was l a w f u l l y stopped, C p l . W e l l s p r o p e r l y o r d e r e d him t o 

get out of the v e h i c l e . See Mimms, 434 U.S. a t 111 ( h o l d i n g 

t h a t the F o u r t h Amendment does not r e q u i r e law-enforcement 

o f f i c e r s t o have a reason f o r o r d e r i n g a d r i v e r who has been 

l a w f u l l y stopped t o get out of the v e h i c l e ) ; P e r r y , 66 So. 3d 

at 294 (same). A f t e r Moore opened the door t o get out of the 

v e h i c l e , C p l . W e l l s , who was l a w f u l l y i n a p o s i t i o n t o view 

the f l o o r b o a r d of Moore's v e h i c l e , saw, i n p l a i n view, what he 

r e c o g n i z e d t o be a p l a s t i c bag c o n t a i n i n g c r a c k c o c a i n e . 

T h e r e a f t e r , he p r o p e r l y s e i z e d the c r a c k c o c a i n e under the 

p l a i n - v i e w d o c t r i n e . 

As the S t a t e c o r r e c t l y argues, C p l . W e l l s " l e g a l l y 

o b t a i n e d [the c r a c k c o c a i n e ] under any view of the t e s t i m o n y 

a t the s u p p r e s s i o n h e a r i n g . " ( S t a t e ' s b r i e f , a t 5.) In 

o t h e r words, "the r e c o r d c o n t a i n s no e v i d e n c e on which [the 
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c i r c u i t c o u r t ] r a t i o n a l l y c o u l d have based [ i t s ] d e c i s i o n , " t o 

g r a n t Moore's motion t o s u p p r e s s . Byrd, 78 So. 3d a t 450-51. 

Consequently, the c i r c u i t c o u r t abused i t s d i s c r e t i o n by d o i n g 

so. 

A c c o r d i n g l y , the o r d e r of the c i r c u i t c o u r t s u p p r e s s i n g 

the e v i d e n c e i s r e v e r s e d , and the cause i s remanded f o r 

f u r t h e r p r o c e e d i n g s . 

REVERSED AND REMANDED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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