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BURKE, Judge. 

Matthew D a n i e l Grantham appeals h i s g u i l t y p l e a 

c o n v i c t i o n of second-degree u n l a w f u l p o s s e s s i o n of m a r i j u a n a , 

a v i o l a t i o n of § 13A-12-214, A l a . Code 1975, and h i s r e s u l t i n g 

sentence of 60 days i n j a i l , which sentence was suspended. He 
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was a l s o o r d e r e d t o pay a $250 f i n e , $25 t o the V i c t i m s 

Compensation Assessment Fund, and c o u r t c o s t s . 

On F e b r u a r y 27, 2010, Grantham was a r r e s t e d and charged 

w i t h second-degree p o s s e s s i o n of m a r i j u a n a and p o s s e s s i o n of 

drug p a r a p h e r n a l i a . T h i s case was o r i g i n a l l y p r o s e c u t e d i n 

the T u s c a l o o s a M u n i c i p a l C o u r t . Grantham f i l e d a motion i n 

the T u s c a l o o s a M u n i c i p a l Court t o suppress e v i d e n c e , which was 

s u b s e q u e n t l y d e n i e d . On May 20, 2010, Grantham s t i p u l a t e d t o 

the f a c t s of the charges and p l e a d e d g u i l t y t o b o t h charges. 

Grantham appealed h i s c o n v i c t i o n f o r second-degree p o s s e s s i o n 

of m a r i j u a n a t o the T u s c a l o o s a C i r c u i t C o u r t . 

On October 5, 2010, Grantham f i l e d a motion t o suppress 

the e v i d e n c e r e s u l t i n g from the s e a r c h and s e i z u r e of the 

e v i d e n c e i n t h i s case, a l l e g i n g t h a t the law-enforcement 

o f f i c e r s d i d not have p r o b a b l e cause f o r a s e a r c h ; t h a t t h e y 

d i d not have s p e c i f i c and a r t i c u l a b l e f a c t s t h a t were 

s u f f i c i e n t l y c o r r o b o r a t e d and n e c e s s a r y t o p e r f o r m a s t o p and 

f r i s k under T e r r y v. Ohio, 392 U.S. 1 (1968); t h a t the 

o f f i c e r s performed an u n l a w f u l w a r r a n t l e s s s e a r c h of the 

v e h i c l e ; and t h a t the o f f i c e r s conducted a c u s t o d i a l 
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i n t e r r o g a t i o n w i t h o u t f i r s t i n f o r m i n g him of h i s M i r a n d a 1 

r i g h t s . 

On F e b r u a r y 4, 2011, the c i r c u i t c o u r t h e l d a s u p p r e s s i o n 

h e a r i n g . At the b e g i n n i n g of the h e a r i n g , Grantham e n t e r e d 

i n t o e v i d e n c e a v i d e o r e c o r d i n g of the i n c i d e n t t h a t was taken 

from the p o l i c e v e h i c l e d u r i n g the i n c i d e n t . A t the h e a r i n g , 

Sgt. B i l l y Gene Hallman, J r . , of the T u s c a l o o s a P o l i c e 

Department t e s t i f i e d t h a t , on F e b r u a r y 27, 2010, he was 

d r i v i n g on 35th S t r e e t and h i s a t t e n t i o n was drawn t o the 

v e h i c l e i n which Grantham was r i d i n g . When the v e h i c l e passed 

Sgt. Hallman's v e h i c l e , he n o t i c e d t h a t the passenger, who was 

l a t e r i d e n t i f i e d as Grantham, was not wearing a s e a t b e l t . 

Sgt. Hallman then t u r n e d h i s v e h i c l e around, caught up t o the 

v e h i c l e , i n i t i a t e d h i s emergency l i g h t s , and stopped the 

v e h i c l e . As he made the t r a f f i c s t o p , he observed Grantham 

make what he c o n s i d e r e d t o be a f u r t i v e movement by r e a c h i n g 

over the midd l e c o n s o l e area w i t h h i s r i g h t arm. However, 

Sgt. Hallman d i d not see a n y t h i n g t h a t he c o u l d c l e a r l y 

determine t o be a weapon or a n y t h i n g e l s e i n Grantham's hand. 

Sgt. Hallman t e s t i f i e d t h a t Grantham's a c t i o n s made him 

1Miranda v. A r i z o n a , 348 U.S. 436 (1966). 
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su s p e c t t h a t he might be t r y i n g t o h i d e something. Sgt. 

Hallman then approached the c a r , i d e n t i f i e d h i m s e l f , and 

r e t r i e v e d the d r i v e r ' s and the passenger's i n f o r m a t i o n . As he 

approached the d r i v e r ' s s i d e of the v e h i c l e , Sgt. Hallman 

n o t i c e d t h a t the d r i v e r was wearing a dark brown n y l o n - t y p e 

j a c k e t w i t h a f u r r y c o l l a r , t h a t he d e s c r i b e d as " t y p i c a l l y 

used i n law enforcement," and "reminded [ h i m ] of the o l d 

T u s c a l o o s a County S h e r i f f ' s O f f i c e u n i f o r m s t h a t t h e y had 

b e f o r e t h e y changed." (R. 10.) The j a c k e t d i d not have any 

badges or i n s i g n i a , but Sgt. Hallman s t a t e d t h a t i t had a 

p l a c e c a p a b l e of h o l d i n g a badge on the l e f t f r o n t c h e s t . 

Sgt. Hallman s t a t e d t h a t the j a c k e t r a i s e d a l i t t l e s u s p i c i o n 

because p o l i c e o f f i c e r s d e a l w i t h people who impersonate law 

enforcement and t r y t o s t o p c a r s or approach p e o p l e and 

f r a u d u l e n t l y i d e n t i f y themselves as law enforcement. Sgt. 

Hallman q u e s t i o n e d the d r i v e r c o n c e r n i n g the j a c k e t and then 

r e t u r n e d t o h i s v e h i c l e t o run a computer check on the d r i v e r 

and the passenger. 

At t h a t t i m e , another p o l i c e u n i t responded t o the 

l o c a t i o n . The computer check r e v e a l e d t h a t the d r i v e r had a 

h i s t o r y -- a s e c o n d - d e g r e e - p o s s e s s i o n - o f - m a r i j u a n a charge. 
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Sgt. Hallman approached the v e h i c l e a g a i n , and asked the 

d r i v e r t o get out of the v e h i c l e , and the d r i v e r c o o p e r a t e d . 

Sgt. Hallman q u e s t i o n e d the d r i v e r r e g a r d i n g the m a r i j u a n a 

charge and t e s t i f i e d t h a t the d r i v e r was calm, c o o p e r a t i v e , 

and answered e v e r y q u e s t i o n he was asked. D u r i n g t h i s 

q u e s t i o n i n g , Grantham was s t i l l i n the f r o n t passenger s e a t of 

the v e h i c l e . The backup o f f i c e r , O f f i c e r H i n t o n , was w a t c h i n g 

Grantham i n the passenger s e a t . Sgt. Hallman asked the d r i v e r 

about the j a c k e t , and the d r i v e r responded t h a t the j a c k e t 

b e longed t o h i s e x - g i r l f r i e n d ' s f a t h e r . He f u r t h e r r e p l i e d 

t h a t he l i k e d t o wear the j a c k e t and t h a t i t kept him warm. 

Sgt. Hallman then asked the d r i v e r f o r p e r m i s s i o n t o s e a r c h 

h i s v e h i c l e , and the d r i v e r gave h i s consent. 

A f t e r Sgt. Hallman had s e c u r e d the d r i v e r ' s consent t o 

s e a r c h the v e h i c l e , O f f i c e r H i n t o n asked Grantham, who was 

s t i l l s i t t i n g i n the f r o n t passenger s e a t , t o get out of the 

v e h i c l e . W h i le O f f i c e r H i n t o n was t a l k i n g t o Grantham, Sgt. 

Hallman was f i n i s h i n g p a t t i n g down the d r i v e r . When O f f i c e r 

H i n t o n i n i t i a l l y asked Grantham t o get out of the v e h i c l e , 

Grantham r e f u s e d . Sgt. Hallman then began t o walk around the 

r e a r of the c a r toward the passenger s i d e , and Grantham got 
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out of the v e h i c l e . A f t e r Grantham was o u t s i d e the v e h i c l e , 

Sgt. Hallman asked him t o t u r n around and put h i s hands on the 

t r u n k so t h a t he c o u l d be p a t t e d down f o r the o f f i c e r ' s 

s a f e t y . Grantham was f a c i n g Sgt. Hallman and r e p e a t e d l y asked 

Sgt. Hallman why he had t o do t h a t . Sgt. Hallman then 

p h y s i c a l l y t u r n e d Grantham around, p l a c e d h i s hands on the 

t r u n k of the c a r , and p a t t e d him down. 

While p a t t i n g Grantham down, Sgt. Hallman f e l t a 

r e c t a n g u l a r shaped o b j e c t i n Grantham's l e f t f r o n t p o c k e t . The 

o b j e c t had grooves on i t s s i d e and two i n d e n t i o n s on i t s t o p . 

Sgt. Hallman s t a t e d t h a t , based on h i s t r a i n i n g and 

e x p e r i e n c e , he thought the o b j e c t f e l t l i k e a "dug o u t " t h a t 

was commonly used t o s t o r e m a r i j u a n a and a smoking p i p e . (R. 

14.) Sgt. Hallman then removed the o b j e c t from Grantham's 

po c k e t and c o n f i r m e d t h a t i t was a "dug o u t " c o n t a i n i n g 

m a r i j u a n a and a p i p e . Grantham then a d m i t t e d t h a t the dug out 

was h i s . 

Grantham and the d r i v e r were then p l a c e d i n h a n d c u f f s , 

and Sgt. Hallman s e a r c h e d the v e h i c l e . Sgt. Hallman f i r s t 

s e a r c h e d the middle c o n s o l e area where he had e a r l i e r o b s erved 

Grantham r e a c h . He found a d d i t i o n a l m a r i j u a n a and m a r i j u a n a 
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seeds i n the c o n s o l e . S g t . Hallman s t a t e d t h a t b o t h the 

d r i v e r and Grantham were then p l a c e d under a r r e s t . 

A f t e r S g t . Hallman's t e s t i m o n y , the S t a t e r e s t e d i t s 

case, and the defense d i d not p r e s e n t any w i t n e s s e s . The 

c i r c u i t c o u r t took the case under advisement. On F e b r u a r y 25, 

2011, the c i r c u i t c o u r t i s s u e d an o r d e r denying Grantham's 

motion t o s u p p r e s s . The c i r c u i t c o u r t ' s o r d e r s t a t e d : 

"[Grantham's] motion t o suppress was hea r d on the 
r e c o r d on Feb r u a r y 4, 2011. The b r e v i t y of t h i s 
o r d e r does not r e f l e c t the time and a t t e n t i o n 
devoted t o the m a t t e r . The j a c k e t and p r i o r a r r e s t 
r e c o r d were not s u f f i c i e n t reasons t o d e t a i n the 
d r i v e r or passenger. However, a f t e r r e v i e w i n g the 
t o t a l i t y of the c i r c u m s t a n c e s and o t h e r f a c t o r s , I 
do not f i n d the s e i z u r e of the e v i d e n c e t o be the 
r e s u l t of a c o n s t i t u t i o n a l l y i m p e r m i s s i b l e p r o c e s s . 
T h e r e f o r e , the motion t o suppress i s d e n i e d . " 

(C. 30.) 

On A p r i l 2, 2012, Grantham p l e a d e d g u i l t y t o second-

degree p o s s e s s i o n of m a r i j u a n a . D u r i n g h i s g u i l t y - p l e a 

p r o c e e d i n g , Grantham gave the t r i a l c o u r t o r a l n o t i c e of 

a p p e a l , r e s e r v i n g the r i g h t t o a p p e a l the c i r c u i t c o u r t ' s 

d e n i a l of h i s motion t o s u p p r e s s . The C i t y of T u s c a l o o s a a l s o 

moved t o d i s m i s s the charge a g a i n s t Grantham f o r p o s s e s s i o n of 

drug p a r a p h e r n a l i a and t h a t charge was d i s m i s s e d . On A p r i l 

13, 2012, Grantham f i l e d t h i s a p p e a l . 
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On a p p e a l , Grantham argues t h a t the c i r c u i t c o u r t e r r e d 

i n d e n y i n g h i s motion t o suppress because, a l t h o u g h he 

concedes t h a t the i n i t i a l t r a f f i c s t o p was l a w f u l and based on 

s u f f i c i e n t p r o b a b l e cause, the o f f i c e r was c o n s t i t u t i o n a l l y 

u n j u s t i f i e d i n p e r f o r m i n g a patdown of him because the o f f i c e r 

f a i l e d t o p o i n t t o any a r t i c u l a b l e , r e a s o n a b l e s u s p i c i o n t h a t 

he was i n v o l v e d i n c r i m i n a l a c t i v i t y or t h a t he was armed. 

S p e c i f i c a l l y , Grantham argues t h a t the a r r e s t i n g o f f i c e r c o u l d 

not p o i n t t o any s p e c i f i c , a r t i c u l a b l e s u s p i c i o n of c r i m i n a l 

a c t i v i t y " o t h e r than vague hunches i n r e g a r d t o the j a c k e t the 

d r i v e r was wearing and a s l i g h t r e a c h i n g movement by 

[Gr a n t h a m ] , " and, t h u s , the a r r e s t i n g o f f i c e r was not 

c o n s t i t u t i o n a l l y j u s t i f i e d i n p a t t i n g him down. The S t a t e 

contends t h a t S g t . Hallman l a w f u l l y conducted a patdown of 

Grantham because, based on the t o t a l i t y of the c i r c u m s t a n c e s , 

S g t . Hallman c o u l d have formed a r e a s o n a b l e s u s p i c i o n t h a t 

Grantham was armed and dangerous. 

In S t a t e v. Landrum, 18 So. 3d 424 ( A l a . Crim. App. 

2009), t h i s C ourt e x p l a i n e d : 

" ' T h i s Court reviews de novo a c i r c u i t c o u r t ' s 
d e c i s i o n on a motion t o suppress e v i d e n c e when the 
f a c t s are not i n d i s p u t e . See S t a t e v. H i l l , 690 
So. 2d 1201, 1203 ( A l a . 1996); S t a t e v. O t w e l l , 733 
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So. 2d 950, 952 ( A l a . Crim. App. 1999).' S t a t e v.  
Skaggs, 903 So. 2d 180, 181 ( A l a . Crim. App. 2004)." 

S t a t e v. Landrum, 18 So. 3d a t 426. Because the ev i d e n c e 

p r e s e n t e d a t the s u p p r e s s i o n h e a r i n g i s not i n d i s p u t e , the 

o n l y i s s u e b e f o r e t h i s C ourt i s whether the c i r c u i t c o u r t 

c o r r e c t l y a p p l i e d the law t o the f a c t s p r e s e n t e d a t the 

s u p p r e s s i o n h e a r i n g , and we a f f o r d no presumption i n f a v o r of 

the c i r c u i t c o u r t ' s r u l i n g . 

" A l l e v i d e n c e o b t a i n e d by a s e a r c h t h a t i s 
conducted i n v i o l a t i o n of the C o n s t i t u t i o n of the 
U n i t e d S t a t e s i s i n a d m i s s i b l e i n a s t a t e c o u r t . Mapp  
v. Ohio, 367 U.S. 643, 81 S.Ct. 1684, 6 L.Ed. 2d 
1081 (1961); Loyd v. S t a t e , 279 A l a . 447, 186 So.2d 
731 (1966). The F o u r t h Amendment t o the C o n s t i t u t i o n 
of the U n i t e d S t a t e s bans a l l u n r e a s o n a b l e s e a r c h e s . 
T e r r y v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 L.Ed. 
2d 889 (1968). Whether a s e a r c h i s unreasonable 
depends upon the f a c t s and c i r c u m s t a n c e s of the 
p a r t i c u l a r case. S i b r o n v. New York, 392 U.S. 40, 88 
S.Ct. 1889, 20 L.Ed.2d 917 (1968). W a r r a n t l e s s 
searches are per se u n r e a s o n a b l e , u n l e s s they f a l l 
w i t h i n a r e c o g n i z e d e x c e p t i o n . Ex p a r t e H i l l e y , 484 
So. 2d 485 ( A l a . 1985). Those e x c e p t i o n s i n c l u d e : 
o b j e c t s i n p l a i n view, c o n s e n s u a l s e a r c h e s , a s e a r c h 
i n c i d e n t t o a l a w f u l a r r e s t , hot p u r s u i t or 
emergency s i t u a t i o n s , p r o b a b l e cause c o u p l e d w i t h 
e x i g e n t c i r c u m s t a n c e s , and a T e r r y [v. Ohio, 392 
U.S. 1 (1968),] 'stop and f r i s k ' s i t u a t i o n . 
D a n i e l s v. S t a t e , 290 A l a . 316, 276 So. 2d 441 
(1973). Where a s e a r c h i s e x e c u t e d w i t h o u t a 
w a r r a n t , the burden f a l l s upon the S t a t e t o show 
t h a t the s e a r c h f a l l s w i t h i n an e x c e p t i o n . K i n a r d v.  
S t a t e , 335 So. 2d 924 ( A l a . 1976)." 

Ex p a r t e Tucker, 667 So. 2d 1339, 1343 ( A l a . 1995). 
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"'Under T e r r y v. Ohio, 392 U.S. 1, 88 S.Ct. 1868, 20 

L.Ed.2d 889 (1968), law enforcement o f f i c e r s may conduct 

i n v e s t i g a t o r y s t o p s of persons or v e h i c l e s i f they have a 

"r e a s o n a b l e s u s p i c i o n t h a t c r i m i n a l a c t i v i t y has o c c u r r e d , i s 

o c c u r r i n g , or i s about t o o c c u r . " ' " S t a t e v. D a v i s , 7 So. 3d 

468, 470 ( A l a . Crim. App. 2008), q u o t i n g W i l s h e r v. S t a t e , 611 

So. 2d 1175, 1179 ( A l a . Crim. App. 1 9 9 2 ) ( i n t e r n a l c i t a t i o n s 

o m i t t e d ) . When an o f f i c e r s t o p s a s u s p e c t p u r s u a n t t o T e r r y , 

the o f f i c e r " ' " ' i s e n t i t l e d f o r the p r o t e c t i o n of h i m s e l f and 

o t h e r s i n the area t o conduct a c a r e f u l l y l i m i t e d s e a r c h of 

the o u t e r c l o t h i n g of such persons i n an attempt t o d i s c o v e r 

weapons which might be used t o a s s a u l t him.' [T e r r y , ] 392 U.S. 

at 30, 88 S.Ct. 1868."'" Smith v. S t a t e , 884 So. 2d 3, 9 ( A l a . 

Crim. App. 2003), q u o t i n g R i d d l e s p r i g g e r v. S t a t e , 803 So. 2d 

579, 582 ( A l a . Crim. App. 2001). 

" T h i s Court has r e c o g n i z e d t h a t a t r a f f i c s t o p 
i s '"'more analogous' t o the b r i e f i n v e s t i g a t i v e 
d e t e n t i o n a u t h o r i z e d i n T e r r y " ' than c u s t o d y 
t r a d i t i o n a l l y a s s o c i a t e d w i t h a f e l o n y a r r e s t . S i d e s  
v. S t a t e , 574 So. 2d 856, 858 ( A l a . Crim. App. 
1990), q u o t i n g P i t t m a n v. S t a t e , 541 So. 2d 583, 585 
( A l a . Crim. App. 1989), q u o t i n g i n t u r n Berkemer v.  
McCarty, 468 U.S. 420, 439, 104 S.Ct. 3138, 82 L.Ed. 
2d 317 (1984). In s t o p p i n g a v e h i c l e f o r a t r a f f i c 
v i o l a t i o n , a p o l i c e o f f i c e r has, i n F o u r t h Amendment 
terms, s e i z e d the d r i v e r , C ains v. S t a t e , 555 So. 2d 
290, 292 ( A l a . Crim. App. 1989), q u o t i n g Delaware v. 
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Prouse, 440 U.S. 648, 653, 99 S.Ct. 1391, 59 L.Ed. 
2d 660 (1979), as w e l l as any passenger, B r e n d l i n v.  
C a l i f o r n i a , 551 U.S. 249, 127 S.Ct. 2400, 168 
L.Ed.2d 132 (2007). Furthermore, so l o n g as the 
p o l i c e o f f i c e r has p r o p e r l y s e i z e d the occupants of 
the c a r , the o f f i c e r may o r d e r the d r i v e r , 
P e n n s y l v a n i a v. Mimms, 434 U.S. 106, 111, 98 S.Ct. 
330, 54 L.Ed. 2d 331 (1977), or a passenger, S t a t e  
v. H a i l s , 814 So.2d 980 ( A l a . Crim. App. 2000), 
c e r t . d e n i e d , 814 So.2d 988 (Ala.20 0 1 ) , r e c o g n i z i n g 
M a r y l a n d v. W i l s o n , 519 U.S. 408, 415, 117 S.Ct. 
882, 137 L.Ed. 2d 41 (1997), out of the c a r w i t h o u t 
v i o l a t i n g the F o u r t h Amendment. See, S t a t e v. Abner, 
889 So. 2d 52, 53-54 ( A l a . Crim. App. 2004) 
( r e c o g n i z i n g the a p p l i c a b i l i t y of Mimms and W i l s o n 
i n Alabama). 

"When a p o l i c e o f f i c e r p r o p e r l y s e i z e s a v e h i c l e 
f o r a t r a f f i c v i o l a t i o n , the p o l i c e o f f i c e r may not 
o n l y o r d e r the d r i v e r out of the v e h i c l e , b ut may 
a l s o p a t down the d r i v e r f o r weapons i f the o f f i c e r 
r e a s o n a b l y b e l i e v e s t h a t the d r i v e r i s armed and 
dangerous. Mimms, 434 U.S. a t 112, 98 S.Ct. 330. 
R e c e n t l y , the U n i t e d S t a t e s Supreme Court expanded 
the T e r r y t r a f f i c s t o p j u r i s p r u d e n c e i n A r i z o n a v.  
Johnson, 555 U.S. 323, 129 S.Ct. 781, 172 L.Ed. 2d 
694 (2009), h o l d i n g t h a t , as w i t h a d r i v e r s u s p e c t e d 
of c a r r y i n g a weapon, a p o l i c e o f f i c e r may a l s o 
o r d e r a passenger out of a v e h i c l e and conduct a 
patdown of a passenger i f the o f f i c e r r e a s o n a b l y 
b e l i e v e s t h a t the passenger i s armed and dangerous. 
The Supreme Court e x p l a i n e d : 

" ' [ I ] n a t r a f f i c - s t o p s e t t i n g , the f i r s t 
T e r r y c o n d i t i o n — a l a w f u l i n v e s t i g a t o r y 
s t o p — i s met whenever i t i s l a w f u l f o r 
p o l i c e t o d e t a i n an automobile and i t s 
occupants pending i n q u i r y i n t o a v e h i c u l a r 
v i o l a t i o n . The p o l i c e need not have, i n 
a d d i t i o n , cause t o b e l i e v e any occupant of 
the v e h i c l e i s i n v o l v e d i n c r i m i n a l 
a c t i v i t y . To j u s t i f y a patdown of the 
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d r i v e r or a passenger d u r i n g a t r a f f i c 
s t o p , however, j u s t as i n the case of a 
p e d e s t r i a n r e a s o n a b l y s u s p e c t e d of c r i m i n a l 
a c t i v i t y , the p o l i c e must harb o r r e a s o n a b l e 
s u s p i c i o n t h a t the p e r s o n s u b j e c t e d t o the 
f r i s k i s armed and dangerous.' 

"555 U.S. a t 327, 129 S.Ct a t 784." 

B.A.H. v. S t a t e , 28 So. 3d 29, 32 ( A l a . Crim. App. 

2 0 0 9 ) ( i n t e r n a l emphasis o m i t t e d ) . 

In S t a t e v. H a i l s , 814 So. 2d 980, 986 ( A l a . Crim. App. 

2000), t h i s C ourt s t a t e d the f o l l o w i n g : 

" ' P o l i c e may conduct a pat-down s e a r c h 
w i t h o u t a warrant i f , under the t o t a l i t y of 
the c i r c u m s t a n c e s , the o f f i c e r has an 
a r t i c u l a b l e , r e a s o n a b l e s u s p i c i o n t h a t a 
p e r s o n i s i n v o l v e d i n c r i m i n a l a c t i v i t y and 
t h a t he i s armed. T e r r y v. Ohio, 392 U.S. 
1, 88 S.Ct. 1868, 20 L.Ed.2d 889 (1968). 
The r e a s o n a b l e n e s s of the s e a r c h i s 
measured o b j e c t i v e l y . I f a r e a s o n a b l y 
prudent p e r s o n would b e l i e v e t h a t h i s 
s a f e t y , or the s a f e t y of o t h e r s , i s 
endangered, he may conduct a l i m i t e d s e a r c h 
of o u t e r c l o t h i n g t o d i s c o v e r any weapons. 
I d . a t 27, 88 S.Ct. 1868.' 

" U n i t e d S t a t e s v. Raymond, 152 F.3d 309, 312 (4th 
C i r . 1998). 'And i n d e t e r m i n i n g whether the o f f i c e r 
a c t e d r e a s o n a b l y i n such c i r c u m s t a n c e s , due weight 
must be g i v e n ... t o the s p e c i f i c r e a s o n a b l e 
i n f e r e n c e which he i s e n t i t l e d t o draw from the 
f a c t s i n l i g h t of h i s e x p e r i e n c e . ' T e r r y v. Ohio, 
392 U.S. 1, 27, 88 S.Ct. 1868, 1883, 20 L.Ed.2d 889 
(1968)." 

S t a t e v. H a i l s , 814 So. 2d a t 986. 
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"'Reasonable s u s p i c i o n i s a l e s s demanding s t a n d a r d than 

p r o b a b l e cause,' Alabama v. White, 496 U.S. 325, 330, 110 S. 

Ct. 2412, 2416, 110 L.Ed. 2d 301 (1990), r e q u i r i n g o n l y t h a t 

the d e t a i n i n g o f f i c e r s 'have a p a r t i c u l a r i z e d and o b j e c t i v e 

b a s i s f o r s u s p e c t i n g the person d e t a i n e d of c r i m i n a l 

a c t i v i t y , ' Webb v. S t a t e , 500 So. 2d 1280, 1281 ( A l a . Crim. 

App.), c e r t . d e n i e d , 500 So. 2d 1282 ( A l a . 1986)." W i l s h e r v.  

S t a t e , 611 So. 2d 1175, 1179 ( A l a . Crim. App. 1992) . "To 

j u s t i f y the i n v e s t i g a t o r y s t o p and patdown s e a r c h , the 

o f f i c e r ' s a c t i o n s must not be i n response 'to h i s i n c h o a t e and 

u n p a r t i c u l a r i z e d s u s p i c i o n or "hunch," but [must be i n 

response] t o the s p e c i f i c r e a s o n a b l e i n f e r e n c e s which he i s 

e n t i t l e d t o draw from the f a c t s i n l i g h t of h i s e x p e r i e n c e . ' " 

Ex p a r t e James, 797 So. 2d 413, 415 ( A l a . 2000) ( q u o t i n g 

T e r r y , 392 U.S. a t 26) (emphasis o m i t t e d ) . Thus, " [ i ] f a 

r e a s o n a b l y prudent p e r s o n [ i n the o f f i c e r ' s shoes w i t h the 

o f f i c e r ' s e x p e r i e n c e and t r a i n i n g ] would b e l i e v e t h a t h i s 

s a f e t y , or the s a f e t y of o t h e r s , i s endangered, [the o f f i c e r ] 

may conduct a l i m i t e d s e a r c h of o u t e r c l o t h i n g t o d i s c o v e r any 

weapons." S t a t e v. T a y l o r , 46 So. 3d 504, 508 ( A l a . Crim. App. 

2 0 1 0 ) ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . " ' T h i s p r o c e s s 
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a l l o w s o f f i c e r s t o draw on t h e i r own e x p e r i e n c e and 

s p e c i a l i z e d t r a i n i n g t o make i n f e r e n c e s from and d e d u c t i o n s 

about the c u m u l a t i v e i n f o r m a t i o n a v a i l a b l e t o them t h a t "might 

w e l l elude an u n t r a i n e d p e r s o n . " ' [ U n i t e d S t a t e s v.] A r v i z u , 

534 U.S. [ 266] a t 273, 122 S.Ct. 744 ( q u o t i n g [ U n i t e d S t a t e s  

v.] C o r t e z , 449 U.S. [411] a t 418, 101 S.Ct. 690)." Muse v.  

S t a t e , 42 So. 3d 789, 792 ( A l a . Crim. App. 2009). 

Here, Sgt. Hallman d i d not a r t i c u l a t e f a c t s t h a t would 

s u p p o r t a r e a s o n a b l e s u s p i c i o n t h a t Grantham was i n v o l v e d i n 

c r i m i n a l a c t i v i t y or t h a t he was armed. Other than s t a t i n g 

t h a t he saw Grantham reach over the middle c o n s o l e of the 

v e h i c l e , Sgt. Hallman f a i l e d t o p r o v i d e any d e t a i l s t h a t would 

l e a d a r e a s o n a b l e person t o s u s p e c t t h a t Grantham was i n v o l v e d 

i n c r i m i n a l a c t i v i t y . " F u r t i v e g e s t u r e s may be taken i n t o 

account i n d e t e r m i n i n g whether p r o b a b l e cause e x i s t s . " W a l t e r s  

v. S t a t e , 585 So. 2d 206, 209 ( A l a . Crim. App. 1991). As the 

Alabama Supreme Court noted i n Ex p a r t e Tucker, 667 So. 2d 

1339 ( A l a . 1995), a f u r t i v e movement, when not a f l i g h t , " i s 

t y p i c a l l y some s t e a l t h y a c t t o c o n c e a l an o b j e c t from i n i t i a l 

v iew by the p o l i c e or by s t r a n g e r s or t o q u i c k l y d i s p o s e of 
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the o b j e c t . " 667 So. 2d a t 1347-48. The Alabama Supreme Court 

s t a t e d the f o l l o w i n g r e g a r d i n g such f u r t i v e movements: 

" ' [ D ] e l i b e r a t e l y f u r t i v e a c t i o n s and f l i g h t 
a t the approach of s t r a n g e r s or law 
o f f i c e r s are s t r o n g i n d i c i a of mens r e a , 
and when c o u p l e d w i t h s p e c i f i c knowledge on 
the p a r t of the o f f i c e r r e l a t i n g the 
su s p e c t t o the ev i d e n c e of c r i m e , they are 
pr o p e r f a c t o r s t o be c o n s i d e r e d i n the 
d e c i s i o n t o make an a r r e s t . ' 

" S i b r o n [v. New York] , 392 U.S. [40,] 66-67, 88 
S.Ct. [1889,] 1904 ( c i t a t i o n s o m i t t e d ) . P r o f e s s o r 
LaFave has commented upon t h i s language as f o l l o w s : 

"'Thus, i f the p o l i c e see a person i n 
p o s s e s s i o n of a h i g h l y s u s p i c i o u s o b j e c t or 
some o b j e c t which i s not i d e n t i f i a b l e but 
which because of o t h e r c i r c u m s t a n c e s i s 
r e a s o n a b l y s u s p e c t e d t o be contraband, and 
then observe t h a t p e r s o n make an apparent 
attempt t o c o n c e a l t h a t o b j e c t from p o l i c e 
view, p r o b a b l e cause i s then p r e s e n t . ' 

"W. LaFave, 2 Search and S e i z u r e § 3.6(d) a t 58 (2d 

ed. 1987)." 

667 So. 2d a t 1347. 

However, i n t h i s case, t h e r e was no p r i o r reason t o 

su s p e c t c r i m i n a l b e h a v i o r o t h e r than a s e a t - b e l t v i o l a t i o n . 

The s t o p was made i n the middle of the day, and t h e r e was no 

i n d i c a t i o n t h a t the s t o p was made i n an area t h a t was o f t e n 

p a t r o l l e d because of h i g h crime r a t e s . There was no i n d i c a t i o n 

i n the r e c o r d of any a c t i v i t y by the v e h i c l e or i t s passengers 
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t h a t would have suggested i n v o l v e m e n t i n c r i m i n a l a c t i v i t y . 

Sgt. Hallman s t a t e d t h a t he d i d not see any o b j e c t i n 

Grantham's hand but t h a t Grantham's movement made him 

" s u s p i c i o u s t h a t t h e y might be t r y i n g t o h i d e something or -

not q u i t e sure what was g o i n g on. But he d i d make a f u r t i v e 

movement d u r i n g the i n i t i a l t r a f f i c s t o p . " (R. 9 ) . Sgt. 

Hallman d i d not i n d i c a t e t h a t he saw Grantham open the 

c o n s o l e , and he s t a t e d t h a t he d i d not see a n y t h i n g i n 

Grantham's hand. When he approached the c a r , Sgt. Hallman d i d 

not observe any weapons, s h e l l c a s i n g s , f i r e a r m c a s e s , k n i v e s , 

or k n i f e sheaths i n the c a r . He d i d not s m e l l or see 

m a r i j u a n a or o t h e r i l l e g a l s u b s t a n c e . A d d i t i o n a l l y , Sgt. 

Hallman d i d not i n d i c a t e t h a t Grantham was nervous o r 

b e l l i g e r e n t . A l t h o u g h Grantham i n i t i a l l y i n d i c a t e d t h a t he 

would not w i l l i n g l y get out of the v e h i c l e , he d i d not become 

a g g r e s s i v e and he s u b s e q u e n t l y v o l u n t a r i l y got out of the 

v e h i c l e s h o r t l y a f t e r he was o r d e r e d t o do so. L i k e w i s e , when 

Grantham f i r s t q u e s t i o n e d why Sgt. Hallman was r e q u e s t i n g 

consent t o a patdown, t h e r e was no t e s t i m o n y t h a t Grantham 

became a g g r e s s i v e or b e l l i g e r e n t ; r a t h e r , i t appears from Sgt. 
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Hallman's t e s t i m o n y t h a t Grantham was merely a s s e r t i n g h i s 

r i g h t t o p r i v a c y by w i t h h o l d i n g h i s consent. 

The S t a t e f u r t h e r argues t h a t the d r i v e r ' s j a c k e t , which 

Sgt. Hallman s t a t e d resembled a law-enforcement o f f i c e r ' s 

j a c k e t , c o n t r i b u t e d t o Sgt. Hallman's s u s p i c i o n t h a t the 

d r i v e r and Grantham were engaged i n c r i m i n a l a c t i v i t y or were 

armed. However, Sgt. Hallman t e s t i f i e d t h a t the j a c k e t d i d 

not c o n t a i n any badges or i n s i g n i a ; t h a t he d i d not w i t n e s s 

the d r i v e r or the passenger t a k i n g any a c t i o n t h a t would 

w a r r a n t a s u s p i c i o n t h a t they were t r y i n g t o impersonate a 

p o l i c e o f f i c e r ; and t h a t , when Sgt. Hallman q u e s t i o n e d the 

d r i v e r about h i s j a c k e t , the d r i v e r c a l m l y responded t o h i s 

q u e s t i o n s . The d r i v e r ' s v e h i c l e d i d not have any markings or 

l i g h t s on i t t h a t i n d i c a t e d t h a t the s u s p e c t s were i n v o l v e d i n 

the c r i m i n a l a c t i v i t y of p r e t e n d i n g t o be law enforcement. 

Without more, we cannot say t h a t the o f f i c e r ' s s u s p i c i o n s 

about the j a c k e t the d r i v e r was w e a r i n g were more than an 

" i n c h o a t e and u n p a r t i c u l a r i z e d s u s p i c i o n or 'hunch,'" and, 

t h u s , those f a c t s cannot p r o v i d e the o f f i c e r w i t h a r e a s o n a b l e 

s u s p i c i o n t h a t would j u s t i f y a patdown under T e r r y . See Ex  

p a r t e James, 797 So. 2d a t 415. Thus, l o o k i n g a t the t o t a l i t y 
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of the c i r c u m s t a n c e s , we cannot say t h a t Sgt. Hallman had a 

p a r t i c u l a r i z e d and o b j e c t i v e b a s i s f o r s u s p e c t i n g Grantham of 

b e i n g i n v o l v e d i n c r i m i n a l a c t i v i t y or of b e i n g armed, which 

i s r e q u i r e d t o j u s t i f y a patdown under T e r r y . See S t a t e v.  

H a i l s , 814 So. 2d a t 986. A c c o r d i n g l y , we f i n d t h a t the 

c i r c u i t c o u r t e r r e d i n d e n y ing Grantham's motion t o s u p p r e s s . 

A l t h o u g h the d i s s e n t argues t h a t , because the d r i v e r ' s 

consented t o a s e a r c h of the c a r , the i n e v i t a b l e - d i s c o v e r y 

r u l e would have been a v i a b l e o p t i o n f o r the S t a t e t o argue 

t h a t the patdown and s e i z u r e was p r o p e r , the S t a t e d i d not 

ever r a i s e t h i s i s s u e - - a t t r i a l or on a p p e a l . See S t a t e v.  

Spears, 560 So. 2d 1145, 1152 ( A l a . Crim. App. 1989) ("In 

showing t h a t the i n e v i t a b l e d i s c o v e r y e x c e p t i o n s h o u l d a p p l y , 

the S t a t e must c a r r y the burden of p r o v i n g by a preponderance 

of the e v i d e n c e t h a t the i n i t i a l s e a r c h or i n f o r m a t i o n g a i n e d 

t h e r e f r o m was not used i n any way t o g a i n the d efendant's 

consent, see U n i t e d S t a t e s v. F r i e w a l d , 661 F.Supp. 559, 562 

(C.D.Cal. 1987), and t h a t the e v i d e n c e and i n f o r m a t i o n 

d i s c o v e r e d d u r i n g the i l l e g a l s e a r c h would u l t i m a t e l y or 

i n e v i t a b l y have been d i s c o v e r e d by the l a w f u l means of the 

consent s e a r c h . In a d d i t i o n , the S t a t e must prove the 
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v o l u n t a r i n e s s of the consent. See S c h n e c k l o t h v. Bustamonte, 

412 U.S. 218, 93 S.Ct. 2041, 36 L.Ed.2d 854 (1973); U n i t e d  

S t a t e s v. Watson, 423 U.S. 411, 96 S.Ct. 820, 46 L.Ed. 2d 598 

( 1 9 7 6 ) . " ) . For t h i s C ourt t o r e a c h t h i s i s s u e and f i n d f a c t s 

i n the r e c o r d t o s u p p o r t t h i s t h e o r y would r e q u i r e t h i s C ourt 

t o engage i n a s p e c u l a t i v e f a c t - f i n d i n g e x p e d i t i o n . I t i s 

i m p o s s i b l e t o g l e a n from the r e c o r d whether Grantham, as the 

passenger, would have been h e l d f o r a p o s s i b l e c o n s t r u c t i v e 

p o s s e s s i o n charge or c o u l d have been r e l e a s e d . T h i s Court i s 

not i n t e n d e d t o be a f a c t - f i n d i n g body; t h a t duty i s l e f t t o 

the t r i a l c o u r t or the j u r y , depending on the c i r c u m s t a n c e s of 

the case. See e.g. F l o y d v. S t a t e , [Ms. 1080107, September 28, 

2012] So. 3d , ( A l a . 2012), (Murdock, J . , 

c o n c u r r i n g i n the r e s u l t ) . T h e r e f o r e , t o c o n t r i v e or c o n c e i v e 

t h i s t h e o r y would r e q u i r e t h i s C o u r t t o a b d i c a t e i t s duty as 

a n e u t r a l a r b i t e r of the law and c o u l d i n s t e a d r e l e g a t e i t s 

r o l e t o m a n i p u l a t i n g the f a c t s . 

Based on the reasons s t a t e d above, the judgment of the 

c i r c u i t c o u r t i s r e v e r s e d , and t h i s cause i s remanded f o r 

p r o c e e d i n g s c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 
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Welch, K e l l u m , and J o i n e r , J J . , concur. Windom, P.J., 

d i s s e n t s , w i t h o p i n i o n . 
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WINDOM, P r e s i d i n g Judge, d i s s e n t i n g . 

I d i s a g r e e w i t h the m a j o r i t y ' s d e t e r m i n a t i o n t h a t Sgt. 

B i l l y Gene Hallman, J r . , d i d not p o s s e s s r e a s o n a b l e s u s p i c i o n 

s u f f i c i e n t t o j u s t i f y a patdown o f Matthew D a n i e l Grantham. 

However, even i f I were t o agree w i t h the m a j o r i t y ' s 

d e t e r m i n a t i o n , I would s t i l l a f f i r m the c i r c u i t c o u r t ' s d e n i a l 

o f Grantham's motion t o suppress because o f the i n e v i t a b l e -

d i s c o v e r y e x c e p t i o n t o the e x c l u s i o n a r y r u l e . 

"'Under [the i n e v i t a b l e - d i s c o v e r y ] 
e x c e p t i o n , a c o u r t may admit i l l e g a l l y 
o b t a i n e d e v i d e n c e i f the e v i d e n c e 
i n e v i t a b l y would have been d i s c o v e r e d 
t hrough independent, l a w f u l means. F o r 
example, i n N i x v. W i l l i a m s , [467 U.S. 431 
(1984),] the Supreme Court h e l d t h a t 
e v i d e n c e c o n c e r n i n g the l o c a t i o n and 
c o n d i t i o n o f a murder v i c t i m ' s body was 
a d m i s s i b l e even though the p o l i c e o b t a i n e d 
t h i s i n f o r m a t i o n i n v i o l a t i o n o f the 
d efendant's S i x t h Amendment r i g h t t o 
c o u n s e l . The Court reasoned t h a t a 
comprehensive s e a r c h a l r e a d y under way a t 
the time o f the p o l i c e i l l e g a l i t y would 
have i n e v i t a b l y r e s u l t e d i n the d i s c o v e r y 
o f the body.' 

" M i l e s C l a r k , P r o j e c t , T h i r t y - f i r s t Annual Review of  
C r i m i n a l Procedure, The E x c l u s i o n a r y R u l e , 90 Geo. 
L . J . 1264, 1274-76 (2002) ( f o o t n o t e s o m i t t e d ) . See, 
e.g., Murray v. U n i t e d S t a t e s , 487 U.S. 533, 539, 

S . 108 S. Ct. 2529, 101 L. Ed. 2d 472 (1988) ( n o t i n g 
t h a t i n e v i t a b l e d i s c o v e r y i s a c t u a l l y an 
e x t r a p o l a t i o n from the i n dependent-source d o c t r i n e : 
because the t a i n t e d e v i d e n c e would be a d m i s s i b l e i f 
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i n f a c t i t was d i s c o v e r e d t h r o u g h an independent 
s o u r c e , i t s h o u l d be a d m i s s i b l e i f i t i n e v i t a b l y 
would have been d i s c o v e r e d ) . 

"... Under the i n e v i t a b l e - d i s c o v e r y e x c e p t i o n , 
the p r o s e c u t o r has the burden of d e m o n s t r a t i n g (1) 
t h a t t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t the 
evid e n c e i n q u e s t i o n would have been d i s c o v e r e d by 
l a w f u l means but f o r the p o l i c e misconduct; (2) t h a t 
the l e a d s making the d i s c o v e r y i n e v i t a b l e were 
p o s s e s s e d by the p o l i c e a t the time of the 
misconduct; and (3) t h a t the p o l i c e , b e f o r e the 
misconduct, were a c t i v e l y p u r s u i n g the a l t e r n a t i v e 
l i n e of i n v e s t i g a t i o n . U n i t e d S t a t e s v. Ch e r r y , 759 
F.2d 1196 (5th C i r . 1985); U n i t e d S t a t e s v. 
B r o o k i n s , 614 F.2d 1037, 1043 (5th C i r . 1980)." 

Kabat v. S t a t e , 867 So. 2d 1153, 1156-57 ( A l a . Crim. App. 

2003) ( f o o t n o t e o m i t t e d ) . 

As the m a j o r i t y noted, the d r i v e r of the v e h i c l e i n which 

Grantham was a passenger gave Sgt. Hallman consent t o s e a r c h 

h i s v e h i c l e . So. 3d a t . At the time the consent was 

g i v e n , Grantham had not y e t been s u b j e c t e d t o the patdown, but 

r a t h e r was s i t t i n g i n the f r o n t passenger s e a t of the v e h i c l e . 

A f t e r Sgt. Hallman was g r a n t e d consent t o conduct a s e a r c h , 

O f f i c e r H i n t o n asked Grantham t o get out of the v e h i c l e . 

Grantham i n i t i a l l y r e f u s e d , but a c q u i e s c e d t o O f f i c e r H i n t o n ' s 

command a f t e r Sgt. Hallman began w a l k i n g toward Grantham. 

A patdown s e a r c h of Grantham was conducted by Sgt. 

Hallman, d u r i n g which the "dug out" was d i s c o v e r e d . Grantham 
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was p l a c e d i n h a n d c u f f s , and Sgt. Hallman proceeded w i t h the 

s e a r c h of the v e h i c l e t o which the d r i v e r had e a r l i e r 

c onsented. Sgt. Hallman s e a r c h e d the midd l e c o n s o l e a r e a , 

which i s the area toward which Grantham made what Sgt. Hallman 

c o n s i d e r e d t o be a f u r t i v e movement. There, Sgt. Hallman 

d i s c o v e r e d m a r i j u a n a and m a r i j u a n a seeds. 

R e g a r d l e s s of the s e a r c h of Grantham, the d i s c o v e r y of 

m a r i j u a n a and seeds i n the v e h i c l e , e s p e c i a l l y i n an ar e a t o 

which Grantham made what Sgt. Hallman c o n s i d e r e d t o be a 

f u r t i v e movement, would have p r o v i d e d Sgt. Hallman w i t h 

s u f f i c i e n t p r o b a b l e cause t o a r r e s t Grantham f o r p o s s e s s i o n of 

m a r i j u a n a . Once Sgt. Hallman had p r o b a b l e cause t o a r r e s t 

Grantham, a s e a r c h of Grantham's p o c k e t s , which would have 

y i e l d e d the dug out, would have been p r o p e r p u r s u a n t t o a 

s e a r c h i n c i d e n t t o a l a w f u l a r r e s t . See C a l l a h a n v. S t a t e , 

644 So. 2d 1329, 1332 ( A l a . Crim. App. 1994) ( h o l d i n g t h a t 

deputy was j u s t i f i e d i n s e a r c h i n g a p p e l l a n t ' s p o c k e t s once 

p r o b a b l e cause t o a r r e s t had been e s t a b l i s h e d ) . 

Based on the r e c o r d b e f o r e t h i s C o u r t , the th r e e - p r o n g e d 

t e s t found i n Kabat was s a t i s f i e d . B e f o r e the patdown s e a r c h 

of Grantham, Sgt. Hallman had observed Grantham make a f u r t i v e 
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movement i n the d i r e c t i o n of the midd l e c o n s o l e of the v e h i c l e 

and had o b t a i n e d consent from the d r i v e r t o s e a r c h the 

v e h i c l e . A d d i t i o n a l l y , Sgt. Hallman d i d not a c q u i r e any new 

i n f o r m a t i o n r e l e v a n t t o the d i s c o v e r y of the m a r i j u a n a i n the 

middl e c o n s o l e d u r i n g the patdown s e a r c h . Thus, even i f the 

patdown s e a r c h were i l l e g a l , t h e r e was a r e a s o n a b l e 

p r o b a b i l i t y t h a t the m a r i j u a n a i n the middle c o n s o l e would 

have been d i s c o v e r e d by l a w f u l means but f o r the p o l i c e 

misconduct and t h a t the l e a d s making i n e v i t a b l e the d i s c o v e r y 

of m a r i j u a n a i n the c o n s o l e were p o s s e s s e d by Sgt. Hallman a t 

the time of the misconduct; Sgt. Hallman, b e f o r e the 

misconduct, was a c t i v e l y p u r s u i n g the a l t e r n a t i v e l i n e of 

i n v e s t i g a t i o n . 

Because I b e l i e v e t h a t the "dug out" d i s c o v e r e d i n 

Grantham's pocket i s s u b j e c t t o the i n e v i t a b l e - d i s c o v e r y 

e x c e p t i o n t o the e x c l u s i o n a r y r u l e , I b e l i e v e t h a t the c i r c u i t 

c o u r t ' s d e n i a l of Grantham's motion t o suppress s h o u l d be 

a f f i r m e d . Indeed, the C i t y d i d not argue d u r i n g the 

s u p p r e s s i o n h e a r i n g , nor does i t argue on a p p e a l , t h a t the 

evid e n c e s h o u l d not be suppr e s s e d under the i n e v i t a b l e -

d i s c o v e r y e x c e p t i o n . However, t h i s Court may a f f i r m the 
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judgment of the c i r c u i t c o u r t on any v a l i d l e g a l ground, 

r e g a r d l e s s of whether t h a t ground was c o n s i d e r e d by the 

c i r c u i t c o u r t . L i b e r t y N a t ' l L i f e I n s . Co. v. U n i v e r s i t y of  

Alabama H e a l t h S e r v s . Found., P.C., 881 So. 2d 1013, 1020 

( A l a . 2003) ( c i t i n g Ex p a r t e R y a l s , 773 So. 2d 1011 ( A l a . 

2000), c i t i n g i n t u r n Ex p a r t e W i g i n t o n , 743 So.2d 1071 ( A l a . 

1999), and Smith v. E q u i f a x S e r v s . , I n c . , 537 So.2d 463 ( A l a . 

1988)); see a l s o Humphreys v. S t a t e , 287 Ga. 63, 76-77, 694 

S.E.2d 316, 330-31 (2010). T h e r e f o r e , I r e s p e c t f u l l y d i s s e n t . 
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