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BURKE, Judge. 

John Lewis Thomas, J r . , was c o n v i c t e d of two counts of 

murder made c a p i t a l because the murders were committed d u r i n g 

the course of a robb e r y i n the f i r s t degree, see § 13A-5-

4 0 ( a ) ( 2 ) , A l a . Code 1975; one count of murder made c a p i t a l 
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because two or more people were k i l l e d by one a c t or p u r s u a n t 

t o one scheme or course of conduct, see § 13A-5-40(a)(10), 

A l a . Code 1975; two counts of f i r s t - d e g r e e r obbery, see § 13A-

8-41, A l a . Code 1975; and one count of attempt t o commit 

murder, see §§ 13A-6-2 and 13A-4-2, A l a . Code 1975. He was 

sentenced t o c o n c u r r e n t terms of l i f e imprisonment w i t h o u t the 

p o s s i b i l i t y of p a r o l e f o r each of the c a p i t a l - m u r d e r 

c o n v i c t i o n s and t o 99 y e a r s ' imprisonment f o r each of the 

r e m a i n i n g c o n v i c t i o n s . T h i s a p p e a l f o l l o w s . 

Because Thomas does not c h a l l e n g e the s u f f i c i e n c y of the 

S t a t e ' s e v i d e n c e on a p p e a l , a d e t a i l e d r e c i t a t i o n of the f a c t s 

i s u nnecessary. The e v i d e n c e a t t r i a l r e v e a l e d t h a t Thomas 

and A n t o n i o McNear robbed K e l l e y ' s G r o c e r y s t o r e on the 

a f t e r n o o n of August 27, 2008. D u r i n g the robbery, Thomas shot 

and k i l l e d C h a r l e s K e l l e y and P a t r i c i a B a r g i n e r e , who were 

employees of the s t o r e . B e t t y K e l l e y , the owner of K e l l e y ' s 

g r o c e r y , l i v e d next door t o the s t o r e . K e l l e y s t a t e d t h a t , 

a f t e r h e a r i n g the gunshots, she ran t o the s t o r e t o 

i n v e s t i g a t e . K e l l e y t e s t i f i e d t h a t , when she opened the door 

t o the s t o r e , Thomas f i r e d s e v e r a l s h o t s i n her d i r e c t i o n , 

some of which s t r u c k her house. 
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F u r t h e r t e s t i m o n y e s t a b l i s h e d t h a t Thomas and McNear took 

a cash r e g i s t e r from the s t o r e and f l e d the scene. P o l i c e 

l a t e r a r r e s t e d b o t h men and q u e s t i o n e d them about the robbery. 

A subsequent s e a r c h of Thomas's home r e v e a l e d a .38 c a l i b e r 

p i s t o l . F o r e n s i c a n a l y s i s of the b u l l e t r e c o v e r e d from 

C h a r l e s K e l l e y ' s head, as w e l l as b u l l e t s r e c o v e r e d from B e t t y 

K e l l e y ' s house, i n d i c a t e d t h a t the b u l l e t s had been f i r e d from 

the gun found i n Thomas's home. P o l i c e a l s o r e c o v e r e d the 

cash r e g i s t e r from K e l l e y ' s G r o c e r y a t the bottom of a w e l l 

near Thomas's home. 

Steve Jackson t e s t i f i e d t h a t , a t the time of the robbery, 

he was near K e l l e y ' s G r o c e r y when he hear d two gunshots. 

Jackson s t a t e d t h a t he saw a man s t a n d i n g near a p i c k u p t r u c k 

i n the p a r k i n g l o t of the s t o r e l o o k i n g toward B e t t y K e l l e y ' s 

house. Jackson l a t e r i d e n t i f i e d the t r u c k Thomas had been 

d r i v i n g on the day of the s h o o t i n g as the t r u c k he saw i n the 

p a r k i n g l o t of K e l l e y ' s G r o c e r y . Another w i t n e s s , Gary 

S h i r l e y , t e s t i f i e d t h a t he saw a p i c k u p t r u c k speed away from 

the s t o r e . S h i r l e y a l s o i d e n t i f i e d Thomas's t r u c k as the 

t r u c k he saw l e a v i n g the scene. Thomas t o l d p o l i c e t h a t he 

had not been i n s i d e K e l l e y ' s G r o c e r y i n over a year. However, 
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h i s f i n g e r p r i n t s were d i s c o v e r e d on a meat c o o l e r i n s i d e the 

s t o r e near P a t r i c i a B a r g i n e r e ' s body. 

I . 

Thomas argues t h a t the t r i a l c o u r t e r r e d by a d m i t t i n g 

b a l l i s t i c e v i d e n c e based on the t e s t i m o n y of Kathy R i c h e r t . 

R i c h e r t , a f o r e n s i c s c i e n t i s t s p e c i a l i z i n g i n f i r e a r m s and 

t o o l m a r k i d e n t i f i c a t i o n , t e s t i f i e d t h a t the b u l l e t found i n 

C h a r l e s K e l l e y ' s head, as w e l l as a b u l l e t r e c o v e r e d from 

B e t t y K e l l y ' s f r o n t p o r c h , had been f i r e d from the gun t h a t 

was r e c o v e r e d from Thomas's home. R i c h e r t s t a t e d t h a t the 

p r o t o c o l a t the Alabama Department of F o r e n s i c S c i e n c e s i s t o 

have a t l e a s t two f o r e n s i c s c i e n t i s t s p e r f o r m an a n a l y s i s on 

o b j e c t s such as the b u l l e t s i n the p r e s e n t case. A p r i m a r y 

a n a l y s t t e s t - f i r e s the gun and then compares t h a t b u l l e t t o a 

b u l l e t t h a t was r e c o v e r e d from a crime scene. A f t e r w a r d s , 

another f o r e n s i c s c i e n t i s t i n d e p e n d e n t l y examines the b u l l e t s 

and compares h i s or her r e s u l t s w i t h those of the p r i m a r y 

a n a l y s t . Both s c i e n t i s t s must reach the same c o n c l u s i o n i n 

o r d e r f o r the a n a l y s i s t o be v a l i d . In the p r e s e n t case, 

Tammi S l i g h was the p r i m a r y a n a l y s t w h i l e R i c h e r t was the 
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secondary a n a l y s t . S l i g h s u b s e q u e n t l y took a job i n Texas and 

d i d not t e s t i f y a t the t r i a l . 

Thomas contends t h a t the t r i a l c o u r t e r r e d by a l l o w i n g 

R i c h e r t t o t e s t i f y r e g a r d i n g the b a l l i s t i c e v i d e n c e . He 

argues t h a t the a d m i s s i o n o f the ev i d e n c e v i o l a t e d h i s r i g h t s 

under the C o n f r o n t a t i o n C l a u s e o f the S i x t h Amendment t o the 

U n i t e d S t a t e s C o n s t i t u t i o n which " p r o v i d e s t h a t ' [ i ] n a l l 

c r i m i n a l p r o s e c u t i o n s , the accused s h a l l e n j o y the r i g h t ... 

to be c o n f r o n t e d w i t h the w i t n e s s e s a g a i n s t him.'" Crawford  

v. Washington, 541 U.S. 36, 42 (2004). A c c o r d i n g t o Thomas, 

he s h o u l d have been a l l o w e d t o cross-examine S l i g h r e g a r d i n g 

her c o n c l u s i o n s because, he says, she was not an u n a v a i l a b l e 

w i t n e s s . A d d i t i o n a l l y , Thomas argues t h a t the b a l l i s t i c s 

r e p o r t s h o u l d not have been a d m i t t e d because, he says, the 

S t a t e f a i l e d t o prove a p r o p e r c h a i n of custody. However, 

n e i t h e r of those arguments i s p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

B e f o r e t r i a l , the S t a t e f i l e d a motion r e q u e s t i n g t h a t 

the t r i a l c o u r t make a p r e t r i a l d e t e r m i n a t i o n of the 

a d m i s s i b i l i t y of the b a l l i s t i c e v i d e n c e . (C. 495.) A h e a r i n g 

was h e l d , d u r i n g which Thomas argued a g a i n s t the a d m i s s i b i l i t y 

of R i c h e r t ' s t e s t i m o n y . However, when R i c h e r t t e s t i f i e d a t 
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t r i a l , Thomas made o n l y one o b j e c t i o n . A f t e r the S t a t e 

e l i c i t e d t e s t i m o n y r e g a r d i n g R i c h e r t ' s q u a l i f i c a t i o n s and 

e x p e r t i s e , the f o l l o w i n g exchange took p l a c e : 

" [ P r o s e c u t o r ] : Your Honor, a t t h i s time we would 
l i k e t o have Ms. R i c h e r t r e c o g n i z e d as an e x p e r t 
w i t n e s s i n the f i e l d of f i r e a r m s and t o o l m a r k 
i d e n t i f i c a t i o n . 

"[Defense C o u n s e l ] : No o b j e c t i o n , e x c e p t as 
p r e v i o u s l y n o t e d i n p r i o r h e a r i n g . " 

(R2. 3366.) 1 

The Alabama Supreme Court has h e l d : 

"'Review on ap p e a l i s r e s t r i c t e d t o q u e s t i o n s 
and i s s u e s p r o p e r l y and t i m e l y r a i s e d a t t r i a l . ' 
Newsome v. S t a t e , 570 So. 2d 703, 717 ( A l a . Crim. 
App. 1989) . 'An i s s u e r a i s e d f o r the f i r s t time on 
a p p e a l i s not s u b j e c t t o a p p e l l a t e r e v i e w because i t 
has not been p r o p e r l y p r e s e r v e d and p r e s e n t e d . ' 
Pate v. S t a t e , 601 So. 2d 210, 213 ( A l a . Crim. App. 
1992). '"[T]o p r e s e r v e an i s s u e f o r a p p e l l a t e 
r e v i e w , i t must be p r e s e n t e d t o the t r i a l c o u r t by 
a t i m e l y and s p e c i f i c motion s e t t i n g out the 
s p e c i f i c grounds i n s u p p o r t t h e r e o f . " ' McKinney v. 
S t a t e , 654 So. 2d 95, 99 ( A l a . Crim. App. 1995) 

1The r e c o r d on a p p e a l c o n t a i n s two s e t s of t r a n s c r i p t s 
t h a t are s e p a r a t e l y numbered. The f i r s t s e t , denoted "R1," 
c o n t a i n s 538 pages of t r a n s c r i p t s from Thomas's y o u t h f u l -
o f f e n d e r a p p l i c a t i o n h e a r i n g , a r r a i g n m e n t , s c h e d u l i n g 
c o n f e r e n c e , an ex p a r t e h e a r i n g , p r e t r i a l motions, and an 
A t k i n s v. V i r g i n i a , 536 U.S. 304 (2002), h e a r i n g . The f i r s t 
100 pages of t h a t s e t are double numbered w i t h pages 1048-1147 
of the C l e r k ' s r e c o r d . The second s e t , denoted "R2," c o n t a i n s 
v a r i o u s o t h e r p r e t r i a l h e a r i n g s , i n c l u d i n g the h e a r i n g 
r e g a r d i n g Kathy R i c h e r t ' s t e s t i m o n y , as w e l l as the t r i a l and 
the s e n t e n c i n g p r o c e e d i n g s . 
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( c i t a t i o n o m i t t e d ) . 'The statement of s p e c i f i c 
grounds of o b j e c t i o n waives a l l grounds not 
s p e c i f i e d , and the t r i a l c o u r t w i l l not be put i n 
e r r o r on grounds not a s s i g n e d a t t r i a l . ' Ex p a r t e  
F r i t h , 526 So. 2d 880, 882 ( A l a . 1987) . 'The 
purpose of r e q u i r i n g a s p e c i f i c o b j e c t i o n t o 
p r e s e r v e an i s s u e f o r a p p e l l a t e r e v i e w i s t o put the 
t r i a l judge on n o t i c e of the a l l e g e d e r r o r , g i v i n g 
an o p p o r t u n i t y t o c o r r e c t i t b e f o r e the case i s 
s u b m i t t e d t o the j u r y . ' Ex p a r t e Works, 640 So. 2d 
1056, 1058 ( A l a . 1994)." 

Ex p a r t e C o u l l i e t t e , 857 So. 2d 793, 794-95 ( A l a . 2003) . 

Furthermore, 

"'"An a p p e l l a n t who s u f f e r s an adverse r u l i n g on a 
motion t o e x c l u d e e v i d e n c e , made i n l i m i n e , 
p r e s e r v e s t h i s adverse r u l i n g f o r post-judgment and 
a p p e l l a t e r e v i e w o n l y i f he o b j e c t s t o the 
i n t r o d u c t i o n of the p r o f f e r e d e v i d e n c e and a s s i g n s 
s p e c i f i c grounds t h e r e f o r a t the time of the t r i a l , 
u n l e s s he has o b t a i n e d the ex p r e s s a c q u i e s c e n c e of 
the t r i a l c o u r t t h a t subsequent o b j e c t i o n t o 
evid e n c e when i t i s p r o f f e r e d a t t r i a l and 
assignment of grounds t h e r e f o r are not n e c e s s a r y . " ' " 

Ex p a r t e Jackson, 33 So. 3d 1279, 1283 ( A l a . 2009), q u o t i n g 

B a l d w i n Cnty. E l e c . Membership Corp. v. C i t y of F a i r h o p e , 99 9 

So. 2d 448, 454 ( A l a . 2008), q u o t i n g i n t u r n Owens-Corning 

F i b e r g l a s s Corp. v. James, 646 So. 2d 669, 673 ( A l a . 1994). 

At the above-mentioned p r e t r i a l h e a r i n g , the t r i a l c o u r t 

r u l e d i n f a v o r of the S t a t e and h e l d t h a t R i c h e r t ' s t e s t i m o n y 

d i d not v i o l a t e the C o n f r o n t a t i o n C l a u s e . (R2. 485.) 

However, Thomas d i d not o b t a i n the "express a c q u i e s c e n c e " of 
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the t r i a l c o u r t t h a t subsequent o b j e c t i o n a t t r i a l would be 

unnecessary. We a l s o note t h a t the h e a r i n g was based on the 

S t a t e ' s motion f o r a p r e t r i a l d e t e r m i n a t i o n of the 

a d m i s s i b i l i t y of the b a l l i s t i c e v i d e n c e , not a motion t o 

e x c l u d e the ev i d e n c e f i l e d by Thomas. 

Du r i n g R i c h e r t ' s t e s t i m o n y a t t r i a l , Thomas o b j e c t e d but 

f a i l e d t o s p e c i f y the grounds f o r the o b j e c t i o n . A l t h o u g h he 

r e f e r e n c e d an o b j e c t i o n from a " p r i o r h e a r i n g , " he d i d not 

s p e c i f y which h e a r i n g he was r e f e r r i n g t o . A d d i t i o n a l l y , the 

c o n t e x t of the o b j e c t i o n suggests t h a t Thomas was o b j e c t i n g t o 

R i c h e r t ' s q u a l i f i c a t i o n as an e x p e r t . T h e r e f o r e , the t r i a l 

c o u r t was not put on n o t i c e of the a l l e g e d e r r o r . 

A c c o r d i n g l y , Thomas's argument r e g a r d i n g the a d m i s s i b i l i t y of 

R i c h e r t ' s t e s t i m o n y i s not p r e s e r v e d f o r a p p e l l a t e r e v i e w . 

I I . 

Next, Thomas a s s e r t s t h a t the t r i a l c o u r t e r r e d by 

a d m i t t i n g a cash r e g i s t e r i n t o e v i d e n c e . As noted, p o l i c e 

d i s c o v e r e d the cash r e g i s t e r from K e l l e y ' s G r o cery a t the 

bottom of a w e l l on p r o p e r t y near Thomas's house. Subsequent 

t e s t i m o n y r e v e a l e d t h a t the p r o p e r t y had once been owned by 

Thomas's f a m i l y . D u r i n g Thomas's i n t e r r o g a t i o n , he t o l d the 
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p o l i c e about the cash r e g i s t e r and gave them d i r e c t i o n s t o the 

p r o p e r t y on which i t was found. A c c o r d i n g t o Thomas, the 

S t a t e conceded t h a t he had i n v o k e d h i s r i g h t t o c o u n s e l b e f o r e 

g i v i n g t h a t statement and t h a t any e v i d e n c e o b t a i n e d as a 

r e s u l t of t h a t statement would be i n a d m i s s a b l e a t t r i a l . 

Thomas a s s e r t s t h a t the S t a t e " s t i p u l a t e d and agreed t h a t the 

cash r e g i s t e r would s q u a r e l y be ' f r u i t of the poisonous t r e e ' 

and would be i n a d m i s s i b l e e v i d e n c e a g a i n s t Thomas." (Thomas's 

b r i e f , a t 41.) Thomas contends t h a t the S t a t e l a t e r breached 

t h a t agreement. 

In h i s b r i e f on a p p e a l , Thomas c i t e s e x t e n s i v e caselaw 

r e g a r d i n g the e n f o r c e a b i l i t y and b i n d i n g n a t u r e of i n - c o u r t 

agreements. However, he does not p r o v i d e any c i t a t i o n s t o the 

r e c o r d i n d i c a t i n g where i n the r e c o r d i t shows t h a t the 

p u r p o r t e d s t i p u l a t i o n was e n t e r e d i n t o . The o n l y c i t e t o the 

r e c o r d he p r o v i d e s i s t o a p r e t r i a l motion t o su p p r e s s . 

(Thomas's b r i e f , a t 40), c i t i n g C. 574-75. However, t h a t 

motion does not r e f e r e n c e any s t i p u l a t i o n s by the S t a t e . T h i s 

C ourt has h e l d : 

"Rule 2 8 ( a ) ( 1 0 ) , A l a . R. App. P., r e q u i r e s t h a t an 
argument c o n t a i n 'the c o n t e n t i o n s of the 
a p p e l l a n t / p e t i t i o n e r w i t h r e s p e c t t o the i s s u e s 
p r e s e n t e d , and the reasons t h e r e f o r , w i t h c i t a t i o n s 
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t o the c a s e s , s t a t u t e s , o t h e r a u t h o r i t i e s , and p a r t s 
of the r e c o r d r e l i e d on.' ' R e c i t a t i o n of 
a l l e g a t i o n s w i t h o u t c i t a t i o n t o any l e g a l a u t h o r i t y 
and w i t h o u t adequate r e c i t a t i o n of the f a c t s r e l i e d 
upon has been deemed a w a i v e r of the arguments 
l i s t e d . ' Hamm v. S t a t e , 913 So. 2d 460, 486 ( A l a . 
Crim. App. 2 002)." 

Egbuonu v. S t a t e , 993 So. 2d 35, 38-39 ( A l a . Crim. App. 2007) . 

Because Thomas d i d not p r o v i d e any c i t a t i o n s t o the r e c o r d 

i n d i c a t i n g where the p u r p o r t e d s t i p u l a t i o n took p l a c e , we f i n d 

t h a t he f a i l e d t o a d e q u a t e l y b r i e f t h i s argument as r e q u i r e d 

by Rule 2 8 ( a ) ( 1 0 ) , A l a . R. Crim. P. A c c o r d i n g l y , i t i s deemed 

t o be waived. 

Out of an abundance of c a u t i o n , t h i s C ourt s e a r c h e d the 

r e c o r d and d i s c o v e r e d the f o l l o w i n g exchange between the S t a t e 

and defense c o u n s e l d u r i n g a h e a r i n g on a motion t o s u p p r e s s : 

" [ P r o s e c u t o r ] : Now, t h a t b e i n g s a i d , I r e v i e w e d 
[Thomas's] s t a t e m e n t s . Everybody i n our o f f i c e has 
r e v i e w e d the s t a t e m e n t s . We have thought about i t , 
d i s c u s s e d i t a t g r e a t l e n g t h . And we b e l i e v e t h a t 
John Thomas, J r . i n v o k e d h i s r i g h t t o c o u n s e l and 
t h a t i t was m i s u n d e r s t o o d by law enforcement, and 
they c o n t i n u e d [to] q u e s t i o n him. 

"But the S t a t e i s imposing t h e i r own 
s e l f - r e s t r i c t i o n based on what we b e l i e v e was the 
[ i n v o c a t i o n ] of h i s r i g h t s . And t o be s p e c i f i c , 
i t ' s a t minute 22, 38 seconds i n Statement 2 where 
the defendant s a i d , I j u s t need a lawyer. To us -¬
and l i k e I s a i d , we've r e s e a r c h e d i t and thought 
about i t and have put a l o t of c o n s i d e r a t i o n i n t o 
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i t , and we b e l i e v e t h a t a t t h a t p o i n t he i n v o k e d h i s 
r i g h t t o c o u n s e l . 

"So the S t a t e p l a n s t o o n l y go i n t o the f i r s t 
s tatement t h a t was t aken w i t h Agent Rodgers and 
Heath Truman and t h a t p a r t of the second statement 
t h a t was taken w i t h Agent Johnny Senn up u n t i l t h a t 
p o i n t . And we w i l l p r o c e e d no f u r t h e r u n l e s s the 
defense opens the door, i f t h a t happens." 

"  

"[Defense c o u n s e l ] : I don't know i f Johnny reminded 
him of h i s r i g h t s i n the -- i n the second statement. 
But he s a i d , I j u s t need a l a w y e r . And a n y t h i n g 
from t h e r e throughout the -- any statement made. 

" [ P r o s e c u t o r ] : Yes, I'm w i t h you. 

"[Defense c o u n s e l ] : We're -- we're good. 

" [ P r o s e c u t o r ] : Yeah, we're good. 

"[Defense c o u n s e l ] : You know, as f a r as statements 
and e v e r y t h i n g go, we would have the i s s u e of 
inducements. And then, of c o u r s e , we would have the 
i s s u e of a n y t h i n g t h a t q u a l i f i e s as f r u i t of the 
p o i s o n [ o u s ] t r e e as a r e s u l t of the s t a t e m e n t s . 

" [ P r o s e c u t o r ] : Yes. 

" . . . 

"[Defense c o u n s e l ] : Judge -- and I b e l i e v e -- and I 
was not a p a r t y t o t h i s c o n v e r s a t i o n . There would 
be an i s s u e about the -- the cash r e g i s t e r , t h a t we 
would argue i t would be the f r u i t of the poisonous 
t r e e which was o b t a i n e d from the statement of Mr. 
Thomas. And I t h i n k t h a t -- I don't want t o speak 
s i n c e I wasn't p a r t of t h a t , but the S t a t e agrees 
t h a t the --

11 
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" [ P r o s e c u t o r ] : Your Honor, t h a t -- the S t a t e -- I 
guess I s h o u l d have been c l e a r e r . Not o n l y are we 
s a y i n g t h a t e v e r y t h i n g a f t e r him s a y i n g , I j u s t want 
a l a w y e r , as f a r as statements i s e x c l u d e d . Any 
e v i d e n c e t h a t came s o l e l y from, such as the cash 
r e g i s t e r , we are a l s o s a y i n g i s e x c l u d e d . " 

(R. 3059-79.) Assuming t h a t t h i s i s the s t i p u l a t i o n Thomas 

r e f e r s t o i n h i s b r i e f , we do not f i n d t h a t i t was breached by 

the S t a t e . 

In the above-quoted exchange, the p r o s e c u t o r agreed t h a t 

any of Thomas's statements made a f t e r he i n v o k e d h i s r i g h t t o 

c o u n s e l would be e x c l u d e d . She a l s o s t a t e d t h a t any e v i d e n c e 

" t h a t came s o l e l y from" those s t a t e m e n t s , "such as the cash 

r e g i s t e r , " would a l s o be e x c l u d e d . (R. 3079)(emphasis added.) 

Thus, the S t a t e d i d not f o r e c l o s e the p o s s i b i l i t y t h a t i t 

would i n t r o d u c e the cash r e g i s t e r based on something o t h e r 

than Thomas's s t a t e m e n t s . The S t a t e s u b s e q u e n t l y i n t r o d u c e d 

the cash r e g i s t e r under the d o c t r i n e of i n e v i t a b l e d i s c o v e r y . 

P o l i c e o f f i c e r s t e s t i f i e d t h a t they a l s o g a i n e d i n f o r m a t i o n 

from Thomas's a c c o m p l i c e , A n t o n i o McNear, t h a t would have 

i n d e p e n d e n t l y l e d them t o the cash r e g i s t e r . A c c o r d i n g l y , the 

S t a t e d i d not b r e a c h i t s agreement and Thomas's argument t o 

the c o n t r a r y i s w i t h o u t m e r i t . 

I I I . 
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Next, Thomas argued t h a t the t r i a l c o u r t abused i t s 

d i s c r e t i o n by r e f u s i n g t o a l l o w him t o cross-examine p o l i c e 

o f f i c e r s about a l l e g e d i n c o n s i s t e n t or u n t r u t h f u l statements 

they made i n p r e t r i a l h e a r i n g s . B e f o r e t r i a l , Thomas and h i s 

a t t o r n e y were a l l o w e d t o v i s i t the crime scene i n o r d e r t o 

a s s i s t a defense e x p e r t w i t h measurements of the s t o r e . The 

d e p u t i e s who accompanied Thomas t e s t i f i e d a t a p r e t r i a l 

h e a r i n g t h a t they r o u t i n e l y wore v i d e o cameras on t h e i r 

u n i f o r m s t h a t would r e c o r d t h e i r a c t i v i t i e s . Some of or a l l 

the d e p u t i e s who accompanied Thomas i n s i d e the s t o r e l e f t the 

cameras r u n n i n g w h i l e defense c o u n s e l c o n f e r r e d w i t h Thomas 

and the e x p e r t . At a p r e t r i a l h e a r i n g r e g a r d i n g those 

r e c o r d i n g s , C h i e f Deputy James LeCroy of the Crenshaw County 

S h e r i f f ' s Department, t e s t i f i e d t h a t , a l t h o u g h he has a 

s t a n d i n g o r d e r t h a t d e p u t i e s are t o use t h e i r cameras any time 

they respond t o a c a l l , he was not s p e c i f i c a l l y aware t h a t 

they used the cameras w h i l e accompanying Thomas i n s i d e the 

s t o r e . However, once he was made aware of the r e c o r d i n g s , he 

made a copy of the v i d e o and t u r n e d i t over t o defense c o u n s e l 

and the d i s t r i c t a t t o r n e y ' s o f f i c e . 2 

2The r e c o r d r e v e a l s t h a t the Alabama Bureau of 
I n v e s t i g a t i o n conducted an i n v e s t i g a t i o n r e g a r d i n g the 
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At t r i a l , Thomas sought t o cross-examine the p o l i c e 

o f f i c e r s r e g a r d i n g what he d e s c r i b e d as i n c o n s i s t e n t or 

u n t r u t h f u l statements they made a t the p r e t r i a l h e a r i n g 

r e g a r d i n g the use of the v i d e o cameras. The t r i a l c o u r t 

r e f u s e d t o a l l o w such q u e s t i o n i n g . On a p p e a l , Thomas c l a i m s 

t h a t i t was e r r o r f o r the t r i a l c o u r t not t o a l l o w him t o 

q u e s t i o n the o f f i c e r s about t h e i r s t a t e m e n t s . A c c o r d i n g t o 

Thomas, such q u e s t i o n i n g was n e c e s s a r y because i t weighed on 

the o f f i c e r s ' c r e d i b i l i t y . 

T h i s Court has h e l d t h a t " ' [ t ] h e l a t i t u d e and e x t e n t of 

c r o s s - e x a m i n a t i o n , of n e c e s s i t y , i s a ma t t e r w i t h i n the sound 

d i s c r e t i o n of the t r i a l c o u r t , and, i n the absence of 

p r e j u d i c i a l abuse, i t i s not r e v i e w a b l e on a p p e a l . ' " Reynolds 

v. S t a t e , [Ms. CR-07-0443, October 1, 2010] So. 3d. , 

( A l a . Crim. App. 2010), q u o t i n g Gobble v. S t a t e , 104 So. 

3d 920, 953 ( A l a . Crim. App. 2010). However, "'[w]here a 

w i t n e s s ' t e s t i m o n y i s of major importance and i s s t r o n g l y 

adverse t o the p a r t y a g a i n s t whom he has t e s t i f i e d , the u s u a l 

d i s c r e t i o n of a t r i a l c o u r t has a narrow range, and i t 

g e n e r a l l y i s r e q u i r e d t o a l l o w p r o o f of any i m p o r t a n t f a c t 

r e c o r d i n g s and co n c l u d e d t h a t t h e r e was no misconduct on the 
p a r t of the s h e r i f f ' s department. 
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i n d i c a t i n g b i a s of the w i t n e s s . ' " I d . ( q u o t i n g P r o c t o r v.  

S t a t e , 331 So. 2d 828, 830 ( A l a . Crim. App. 1976). 

In h i s b r i e f , Thomas c l a i m s t h a t deputy LeCroy's 

t e s t i m o n y was " w h o l l y i n c o n s i s t e n t w i t h subsequent law 

enforcement t e s t i m o n y . " (Thomas's b r i e f , a t 45.) He f u r t h e r 

c l a i m s t h a t " [ n ] o s i n g l e o f f i c e r ' s t e s t i m o n y was the same as 

any o t h e r . " Thomas's c o n c l u s i o n was t h a t "the o n l y i n f e r e n c e 

a f a i r - m i n d e d p e r s o n c o u l d have drawn from the i n c o n s i s t e n t 

s t a t e m e n t s i s t h a t a t l e a s t one, i f not a l l , of the law 

enforcement o f f i c e r s had l i e d under oath about the m a t t e r . " 

(Thomas's b r i e f , a t 45.) 

However, a r e v i e w of the r e c o r d r e v e a l s t h a t the 

o f f i c e r s ' t e s t i m o n y , w h i l e somewhat c o n f l i c t i n g i n minor 

d e t a i l s , does not suggest t h a t t h e y were d e l i b e r a t e l y g i v i n g 

f a l s e t e s t i m o n y . Thomas's c h a r a c t e r i z a t i o n of the t e s t i m o n y 

i s not s u p p o r t e d by the r e c o r d . Any t e s t i m o n y r e g a r d i n g the 

o f f i c e r s ' statements would not have s e r v e d any r e l e v a n t 

purpose a t t r i a l , and the c o u r t ' s e x c l u s i o n of t h a t t e s t i m o n y 

i n no way p r e j u d i c e d Thomas. A c c o r d i n g l y , the t r i a l c o u r t d i d 

not abuse i t s d i s c r e t i o n by r e f u s i n g t o a l l o w Thomas t o c r o s s -

examine the o f f i c e r s r e g a r d i n g t h e i r p r e t r i a l t e s t i m o n y . 
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IV. 

F i n a l l y , Thomas argues t h a t , because the t r i a l c o u r t 

d e t ermined t h a t he was m e n t a l l y r e t a r d e d and thus i n e l i g i b l e 

f o r the death p e n a l t y , i t d i d not have j u r i s d i c t i o n t o 

sentence him t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e . Thomas argues t h a t the h o l d i n g i n M i l l e r v. Alabama, 

U.S. , 132 S.Ct. 2455 (2012), which d e a l t w i t h the 

c o n s t i t u t i o n a l i t y of Alabama's c a p i t a l s e n t e n c i n g as i t 

r e l a t e s t o j u v e n i l e s , l o g i c a l l y extends t o the m e n t a l l y 

r e t a r d e d as w e l l . A l t h o u g h Thomas p r e s e n t e d s e v e r a l arguments 

r e g a r d i n g the c o n s t i t u t i o n a l i t y of the death p e n a l t y , he 

r a i s e d no such arguments about a sentence of l i f e imprisonment 

w i t h o u t the p o s s i b i l i t y of p a r o l e . A c c o r d i n g l y , t h i s argument 

was not p r e s e n t e d t o the t r i a l c o u r t and i s c o n s e q u e n t l y not 

p r e s e r v e d f o r a p p e l l a t e r e v i e w . See Ex p a r t e C o u l l i e t t e , 

s u p r a ; see a l s o J o l l y v. S t a t e , 858 So. 2d 305, 316-17 ( A l a . 

Crim. App. 2 0 0 2 ) ( h o l d i n g t h a t an E i g h t h Amendment c h a l l e n g e t o 

the e x c e s s i v e n e s s and d i s p r o p o r t i o n a l i t y of a sentence i s 

s u b j e c t t o the r u l e s of p r e s e r v a t i o n ) . 

V. 
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In i t s b r i e f , the S t a t e c l a i m s t h a t Thomas's c o n v i c t i o n s 

f o r f i r s t - d e g r e e r o b b e r y v i o l a t e the d o u b l e - j e o p a r d y c l a u s e 

because the r o b b e r i e s were the same r o b b e r i e s u n d e r l y i n g two 

of h i s c a p i t a l - m u r d e r c o n v i c t i o n s . A l t h o u g h Thomas d i d not 

r a i s e t h i s argument a t t r i a l or on a p p e a l , the S t a t e p o i n t s 

out t h a t the t r i a l c o u r t d i d not have s u b j e c t - m a t t e r 

j u r i s d i c t i o n t o a d j u d i c a t e Thomas g u i l t y of the robb e r y 

charges and t h a t such a j u r i s d i c t i o n a l c l a i m may be r a i s e d a t 

any t i m e . In Deas v. S t a t e , 844 So. 2d 1286, 1289 ( A l a . Crim. 

App. 2002), q u o t i n g Borden v. S t a t e , 711 So. 2d 498, 503 ( A l a . 

Crim. App. 1997), t h i s C ourt f a c e d a s i m i l a r s i t u a t i o n and 

h e l d t h a t " t h i s type of double j e o p a r d y v i o l a t i o n ' i m p l i c a t e s 

the t r i a l c o u r t ' s j u r i s d i c t i o n t o render a judgment,' and 

i s s u e s t h a t a f f e c t the s u b j e c t m a t ter j u r i s d i c t i o n of the 

t r i a l c o u r t may be r a i s e d a t any t i m e . " A c c o r d i n g l y , we may 

address t h i s i s s u e sua sponte. 

In Lewis v. S t a t e , 57 So. 3d 807 ( A l a . Crim. App. 2009), 

the a p p e l l a n t was c o n v i c t e d of murder made c a p i t a l because i t 

was committed d u r i n g the course of a k i d n a p p i n g i n the f i r s t 

degree as w e l l as f i r s t - d e g r e e k i d n a p p i n g i n v o l v i n g the same 

v i c t i m . T h i s Court h e l d t h a t "'[a] defendant cannot be 

17 



CR-11-1243 

c o n v i c t e d of bot h a c a p i t a l o f f e n s e and a l e s s e r o f f e n s e t h a t 

i s i n c l u d e d i n the c a p i t a l charge.'" Lewis v. S t a t e , 57 So. 

3d a t 819, q u o t i n g Adams v. S t a t e , 955 So. 2d 1037, 1098-99 

( A l a . Crim. App. 2003). Furthermore, t h i s Court h e l d : 

"'"'While the a p p e l l a n t was p r o p e r l y charged w i t h 
the two c a p i t a l o f f e n s e s , see Borden[ v. S t a t e , 711 
So. 2d 498, 503-04, n. 3 ( A l a . Crim. App. 1997 ) ] , 
and b o t h o f f e n s e s were p r o p e r l y s u b m i t t e d t o the 
j u r y , the p r o h i b i t i o n a g a i n s t double j e o p a r d y was 
v i o l a t e d when the a p p e l l a n t was c o n v i c t e d of the 
c a p i t a l o f f e n s e of murder d u r i n g the course of a 
k i d n a p p i n g under Count I of the i n d i c t m e n t and a l s o 
was c o n v i c t e d of the l e s s e r - i n c l u d e d o f f e n s e of 
i n t e n t i o n a l murder under Count I I of the i n d i c t m e n t , 
because the "same murder was an element of the 
c a p i t a l o f f e n s e and the i n t e n t i o n a l murder 
c o n v i c t i o n . " Borden, 711 So. 2d a t 503. See a l s o  
C o r a l v. S t a t e , 628 So. 2d 954, 958 ( A l a . Cr. App. 
1992), a f f ' d , 628 So. 2d 1004 ( A l a . 1993), c e r t . 
d e n i e d , 511 U.S. 1012, 114 S.Ct. 1387, 128 L.Ed.2d 
61 ( 1 9 9 4 ) ( h o l d i n g t h a t the defendant's c o n v i c t i o n of 
the l e s s e r - i n c l u d e d o f f e n s e of i n t e n t i o n a l murder 
under a count a l l e g i n g the c a p i t a l o f f e n s e of 
murder-robbery and h i s c o n v i c t i o n of the c a p i t a l 
o f f e n s e of m u r d e r - b u r g l a r y v i o l a t e d the p r i n c i p l e s 
of double j e o p a r d y where the same murder was an 
element of b o t h c o n v i c t i o n s ) . ' " ' " 

57 So. 3d a t 819, q u o t i n g Mangione v. S t a t e , 740 So. 2d 444, 

449 ( A l a . Crim. App. 1998). 

In the p r e s e n t case, Thomas was i n d i c t e d f o r the f i r s t -

degree robbery of bot h C h a r l e s K e l l e y and P a t r i c i a B a r g i n e r e . 

(C. 46, 48.) Two of Thomas's c a p i t a l - m u r d e r i n d i c t m e n t s 

18 



CR-11-1243 

charged him w i t h i n t e n t i o n a l l y murdering K e l l e y and B a r g i n e r e 

d u r i n g the course of the same r o b b e r i e s . (C. 49, 50.) L i k e 

the a p p e l l a n t i n Lewis, Thomas was c o n v i c t e d of l e s s e r 

o f f e n s e s -- i n t h i s case, two counts of f i r s t - d e g r e e r o b b e r y 

-- t h a t were a l s o elements of h i s c a p i t a l - m u r d e r c o n v i c t i o n s . 

A c c o r d i n g l y , Thomas's c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y 

v i o l a t e the p r o h i b i t i o n a g a i n s t double j e o p a r d y and must 

t h e r e f o r e be v a c a t e d . 

For the f o r e g o i n g r easons, Thomas's c a p i t a l - m u r d e r 

c o n v i c t i o n s as w e l l as h i s c o n v i c t i o n f o r attempted murder are 

a f f i r m e d . However, t h i s case i s due t o be remanded w i t h 

i n s t r u c t i o n s t h a t the t r i a l c o u r t s e t a s i d e Thomas's 

c o n v i c t i o n s f o r f i r s t - d e g r e e r o b b e r y . The t r i a l c o u r t s h a l l 

t ake a l l n e c e s s a r y a c t i o n t o see t h a t the c i r c u i t c l e r k makes 

due r e t u r n t o t h i s c o u r t a t the e a r l i e s t p o s s i b l e time and 

w i t h i n 42 days a f t e r the r e l e a s e of t h i s o p i n i o n . 

AFFIRMED AS TO CAPITAL-MURDER CONVICTIONS AND ATTEMPTED-

MURDER CONVICTION; REMANDED WITH INSTRUCTIONS AS TO ROBBERY 

CONVICTIONS. 

Windom, P.J., and Welch, K e l l u m , and J o i n e r , J J . , concur. 
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