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WINDOM, P r e s i d i n g Judge. 

Joey Lee R i g s b y appeals h i s c o n v i c t i o n s of t h r e e counts 

of s e x u a l abuse of a c h i l d l e s s than 12 years o l d , see § 13A-

6-69.1, A l a . Code, 1975, and 2 sentences of 20 years i n p r i s o n 



CR-11-1279 

t o run c o n c u r r e n t l y and 1 sentence of 20 years i n p r i s o n t o 

run c o n s e c u t i v e l y w i t h the o t h e r s e n t e n c e s . 

The S t a t e p r e s e n t e d e v i d e n c e i n d i c a t i n g t h a t b e f o r e 

December 1, 2008, R i g s b y had, f o r many y e a r s , been good 

f r i e n d s w i t h Do.G. and A.G., the p a r e n t s of Da.G. and J.G. On 

December 1, 2008, R i g s b y , who was over the age of 16, went t o 

Do.G. and A.G.'s house. While t h e r e he asked Do.G. i f he 

c o u l d s l e e p a t t h e i r house t h a t n i g h t . I t was not un u s u a l f o r 

Ri g s b y t o spend the n i g h t a t Do.G. and A.G.'s home, and Do.G. 

a l l o w e d him t o do so t h a t n i g h t . 

At some p o i n t i n the e v e n i n g , J.G., who was l e s s than 12 

years o l d , went t o bed i n the top bunk of a bunk bed i n the 

bedroom he shar e d w i t h Da.G., who was a l s o l e s s than 12 years 

o l d . S h o r t l y t h e r e a f t e r , Da.G. went t o bed, g e t t i n g i n t o the 

bottom bunk of the same bunk bed. W i t h i n a few minutes of 

Da.G. g o i n g t o bed, R i g s b y came i n t o the bedroom. A f t e r 

e n t e r i n g the room, R i g s b y f o n d l e d and sodomized b o t h J.G. and 

Da.G. 

A f t e r s c h o o l the next day, Da.G. and J.G. t o l d A.G. what 

had happened the n i g h t b e f o r e . A.G. c o n t a c t e d Do.G., who came 

home e a r l y from work. A f t e r Do.G. spoke w i t h Da.G. and J.G., 
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Do.G. and A.G. t a l k e d about the s i t u a t i o n . The f o l l o w i n g 

morning, A.G. c o n t a c t e d law enforcement t o r e p o r t what had 

happened. 

On a p p e a l , R i g s b y argues, among o t h e r t h i n g s , t h a t d u r i n g 

r e b u t t a l c l o s i n g argument, the S t a t e i m p r o p e r l y commented on 

h i s f a i l u r e t o i n c r i m i n a t e h i m s e l f and t h a t the c i r c u i t c o u r t 

e r r o n e o u s l y r e f u s e d t o g i v e a c u r a t i v e i n s t r u c t i o n r e g a r d i n g 

the S t a t e ' s comment. Du r i n g the S t a t e ' s r e b u t t a l c l o s i n g 

argument, the f o l l o w i n g statement was made: 

" S i n c e I f i r s t h eard about [Da.G. and J.G.] and 
s t r u g g l i n g w i t h [Rigsby's] b e t r a y a l of t h i s f a m i l y , 
I've been t h i n k i n g about one q u e s t i o n m y s e l f : Why? 
Why d i d [Rigsby] do i t ? Why d i d he do t h i s t o these 
l i t t l e boys? And why d i d he l i e about d o i n g i t ? 
Why d i d n ' t he j u s t admit what he done [ s i c ] and g i v e 
these boys some peace?" 

(R. 1124-25.) 

Defense c o u n s e l i m m e d i a t e l y o b j e c t e d and gave the 

f o l l o w i n g s p e c i f i c reasons as the b a s i s of the o b j e c t i o n : 

"Your Honor, t h a t i s a d i r e c t comment on 
[Rigsby] not o f f e r i n g any t e s t i m o n y i n t h i s case; 
not g i v i n g a statement t o the p o l i c e , not 
i n c r i m i n a t i n g h i m s e l f . He chose not t o t e s t i f y . 
That i s a v i o l a t i o n of the law, Your Honor. I t i s 
a m i s t r i a l a b l e [ s i c ] o f f e n s e , m i s t r i a l and render 
t h i s case -- I move f o r a m i s t r i a l and t h a t a l l 
charges be d i s m i s s e d a g a i n s t my c l i e n t . " 
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(R. 1126.) When asked by the c i r c u i t c o u r t f o r a response, 

the S t a t e s a i d : 

"Judge, I do need t h a t statement r e a d back. As 
I was e x p l a i n i n g i t , t h a t i s not i n anyway what I 
remember s a y i n g . I d i d say, why -- w h i l e I was 
t h i n k i n g of i t I thought why d i d n ' t [Rigsby] admit 
t o g i v e these boys some peace, not why d i d n ' t he 
take the s t a n d , not why d i d n ' t he make a statement, 
n o t h i n g t o t h a t e f f e c t . " 

(R. 1126.) 

The c i r c u i t c o u r t d e n i e d R i g s b y ' s motion f o r a m i s t r i a l 

and asked defense c o u n s e l i f he wanted a c u r a t i v e i n s t r u c t i o n . 

Defense c o u n s e l had the complained-of p o r t i o n of the S t a t e ' s 

r e b u t t a l r e a d back by the c o u r t r e p o r t e r and then t o l d the 

c i r c u i t c o u r t t h a t R i g s b y had "never made a statement a t a l l . " 

(R. 1128.) The c i r c u i t c o u r t r e p l i e d : 

" I t ' s argument. I t ' s argument. T h i s d e f i n i t e l y 
doesn't amount t o a comment t h a t your c l i e n t d i d n ' t 
t e s t i f y and I don't t h i n k i t ' s even due a c u r a t i v e 
s tatement." 

(R. 1128.) The c i r c u i t c o u r t a g a i n d e n i e d the motion f o r a 

m i s t r i a l and d e n i e d a r e q u e s t f o r a c u r a t i v e i n s t r u c t i o n . 

The S t a t e ' s argument, "[w]hy d i d n ' t he j u s t admit what he 

done [ s i c ] and g i v e these boys some peace" (R. 1124-25), was 

a d i r e c t comment on e i t h e r R i g s b y ' s f a i l u r e t o t e s t i f y t o h i s 

g u i l t or h i s f a i l u r e t o p l e a d g u i l t y . In e i t h e r event, the 
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S t a t e i m p r o p e r l y commented on R i g s b y ' s i n v o c a t i o n of h i s 

" r i g h t a g a i n s t s e l f - i n c r i m i n a t i o n . " Ex p a r t e Landrum, 57 So. 

3d 77, 81 ( A l a . 2010) . Cf. G.E.G. v. S t a t e , 54 So. 3d 949, 

955 ( A l a . 2010) ("'By p l e a d i n g g u i l t y , a defendant waives 

t h r e e c o n s t i t u t i o n a l r i g h t s : the r i g h t a g a i n s t 

s e l f - i n c r i m i n a t i o n , the r i g h t t o t r i a l by j u r y , and the r i g h t 

t o c o n f r o n t h i s a c c u s e r s . ' H e p t i n s t a l l v. S t a t e , 624 So. 2d 

1111, 1112 ( A l a . Crim. App. 1993) ( c i t i n g B o y k i n v. Alabama, 

395 U.S. 238 ( 1 9 6 9 ) ) . " ) ; U n i t e d S t a t e s v. Sherman, 474 F.2d 

303, 305 (9th C i r . 1973) ("A p l e a of g u i l t y i s the most 

complete form of s e l f - i n c r i m i n a t i o n . " ) ; People v. C o l l i n s , 26 

C a l . 4th 297, 308, 27 P.3d 726, 733, 109 C a l . R p t r . 2d 836, 

844 (2001) ( r e c o g n i z i n g t h a t "the r i g h t t o p l e a d not g u i l t y 

... encompasses the r i g h t t o j u r y t r i a l , the r i g h t t o c o n f r o n t 

opposing w i t n e s s e s , and the p r i v i l e g e a g a i n s t 

s e l f - i n c r i m i n a t i o n " ) ; S t a t e v. C o r b i t t , 74 N.J. 379, 384, 378 

A.2d 235, 237 (1977) ( r e c o g n i z i n g the r i g h t "not t o 

i n c r i m i n a t e [ o n e s e l f ] , as by a p l e a of g u i l t ( F i f t h Amendment) 

and t o have a j u r y t r i a l s h o u l d he p l e a d not g u i l t y ( S i x t h 

Amendment)") ( c i t i n g U n i t e d S t a t e s v. Ja c k s o n , 390 U.S. 570, 

583 (1968)). 
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"The S e l f - I n c r i m i n a t i o n C l a u s e of the F i f t h Amendment [to 

the U n i t e d S t a t e s C o n s t i t u t i o n ] reads: 'No person ... s h a l l be 

co m p e l l e d i n any c r i m i n a l case t o be a w i t n e s s a g a i n s t 

h i m s e l f . ' " Doe v. U n i t e d S t a t e s , 487 U.S. 201, 207 (1988). 

A r t i c l e I , § 6, Alabama C o n s t i t u t i o n of 1901, p r o v i d e s : "That 

i n a l l c r i m i n a l p r o s e c u t i o n s , the accused has a r i g h t ... t o 

t e s t i f y i n a l l cases, i n h i s own b e h a l f , i f he e l e c t s so t o 

do; ... and he s h a l l not be co m p e l l e d t o g i v e e v i d e n c e a g a i n s t 

h i m s e l f " The U n i t e d S t a t e s Supreme Cou r t has e x p l a i n e d 

t h a t " [ t ] h e o p p o r t u n i t y t o t e s t i f y i s a l s o a n e c e s s a r y 

c o r o l l a r y t o the F i f t h Amendment's guarantee a g a i n s t c o m p e l l e d 

t e s t i m o n y . " Rock v. Ar k a n s a s , 483 U.S. 44, 52 (1987). 

A c c o r d i n g l y , i t i s w e l l s e t t l e d " t h a t a p r o s e c u t o r may 

not comment on a defendant's r i g h t a g a i n s t s e l f - i n c r i m i n a t i o n 

H e r e f o r d v. S t a t e , 608 So. 2d 439, 442 ( A l a . Crim. App. 

1992) ( q u o t i n g Ex p a r t e P u r s e r , 607 So. 2d 301, 304 ( A l a . 

1992). The r u l e of law p r o h i b i t i n g the S t a t e from commenting 

on a defendant's r i g h t a g a i n s t s e l f - i n c r i m i n a t i o n b a r s 

comments on a defendant's r i g h t not t o t e s t i f y and on h i s 

r i g h t t o p l e a d not g u i l t y . S t a t e v. W i l e s , 59 Ohio S t . 3d 71, 
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88, 571 N.E.2d 97, 118 (1991); see a l s o S t a t e v. Landrum, 53 

Ohio S t . 3d 107, 110, 559 N.E.2d 710, 717 (1990). 

"Comments by a p r o s e c u t o r on a defendant's f a i l u r e t o 

t e s t i f y are h i g h l y p r e j u d i c i a l and h a r m f u l , and c o u r t s must 

c a r e f u l l y guard a g a i n s t a v i o l a t i o n of a defendant's 

c o n s t i t u t i o n a l r i g h t not t o t e s t i f y . " Ex p a r t e Brooks, 695 

So. 2d 184, 188 ( A l a . 1997). "Where t h e r e has been a d i r e c t 

comment on, or d i r e c t r e f e r e n c e t o , a defendant's f a i l u r e t o 

t e s t i f y and the t r i a l c o u r t does not a c t p r o m p t l y t o cure the 

comment, the defendant's c o n v i c t i o n must be r e v e r s e d . " Ex  

p a r t e P u r s e r , 607 So. 2d a t 304 ( c i t i n g Ex p a r t e W i l s o n , 571 

So. 2d 1251 ( A l a . 1990)); see a l s o H a r r i s o n v. S t a t e , 706 So. 

2d 1323, 1325 ( A l a . Crim. App. 1997) ("Where t h e r e has been a 

d i r e c t comment on a defendant's f a i l u r e t o t e s t i f y or an 

i n d i r e c t comment w i t h a c l o s e i d e n t i f i c a t i o n of the defendant 

as the per s o n who d i d not become a w i t n e s s and the t r i a l c o u r t 

does not a c t p r o m p t l y t o cure the comment, the defendant's 

c o n v i c t i o n must be r e v e r s e d " ( c i t a t i o n s o m i t t e d ) ) . 

L i k e w i s e , an improper comment by the S t a t e on a defendant's 

f a i l u r e t o i n c r i m i n a t e h i m s e l f by p l e a d i n g g u i l t y may a l s o 

r e s u l t i n r e v e r s i b l e e r r o r . Cf. U n i t e d S t a t e s v. Smith, 934 

F.2d 270, 275 (11th C i r . 1991); V i l l a r r e a l v. S t a t e , 860 
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S.W.2d 647, 649 (Tex. App. 1993) ( h o l d i n g the f o l l o w i n g 

comment by the S t a t e t o amount t o r e v e r s i b l e e r r o r : " T h i s man 

[] made a c o n s c i o u s d e c i s i o n t o rape a t e n - y e a r - o l d c h i l d . 

But he d i d n ' t do i t j u s t once. He f o r c e d her t o have t o come 

i n t o t h i s courtroom i n f r o n t of a bunch of s t r a n g e r s . " ) . 

A l t h o u g h comments on a defendant's r i g h t not t o i n c r i m i n a t e 

h i m s e l f by t e s t i f y i n g or p l e a d i n g g u i l t y are improper, "[a] 

r e v e r s a l may be p r e v e n t e d i f the t r i a l c o u r t s u s t a i n s an 

o b j e c t i o n t o the improper remark and p r o m p t l y and 

a p p r o p r i a t e l y i n s t r u c t s the j u r y as t o the i m p r o p r i e t y of the 

remark." P e t t i b o n e v. S t a t e , 891 So. 2d 280, 283 ( A l a . Crim. 

App. 2003). 

Here, the S t a t e ' s argument r e l a t i n g t o R i g s b y ' s f a i l u r e 

t o "admit what he [had] done and g i v e [the v i c t i m s ] some 

peace," (R. 1124-25), was an improper, d i r e c t comment on 

R i g s b y ' s r i g h t a g a i n s t s e l f - i n c r i m i n a t i o n . F u r t h e r , the 

c i r c u i t c o u r t e r r o n e o u s l y f a i l e d t o s u s t a i n R i g s b y ' s o b j e c t i o n 

and r e f u s e d t o g i v e a c u r a t i v e i n s t r u c t i o n . Moreover, the 

S t a t e ' s comment was made d u r i n g r e b u t t a l c l o s i n g argument; 

t h e r e f o r e , defense c o u n s e l d i d not have an o p p o r t u n i t y t o 

respond t o the comment t o the j u r y . U n i t e d S t a t e s v. M i l l e r , 
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621 F.3d 723, 732 (8th C i r . 2010). Consequently, the S t a t e ' s 

comment r e s u l t e d i n p r e j u d i c i a l e r r o r . 

F i n a l l y , the e v i d e n c e i n t h i s case was not so 

overwhelming so as t o render harmless the p r e j u d i c i a l e r r o r . 

See Rule 45, A l a . R. App. P.; Ex p a r t e Greathouse, 624 So. 2d 

208, 211 ( A l a . 1993) ( r e c o g n i z i n g t h a t p r e j u d i c i a l e r r o r c o u l d 

be harmless, when the evi d e n c e of the defendant's g u i l t i s 

" v i r t u a l l y i r o n c l a d " ) . As such, t h i s C ourt cannot say t h a t 

the S t a t e ' s improper comment was harmless beyond a r e a s o n a b l e 

doubt. See Chapman v. C a l i f o r n i a , 386 U.S. 18, 87 (1967) 

( h o l d i n g t h a t b e f o r e a f e d e r a l c o n s t i t u t i o n a l e r r o r can be 

h e l d t o be harmless, the a p p e l l a t e c o u r t must be a b l e t o 

d e c l a r e a b e l i e f t h a t i t was harmless beyond a r e a s o n a b l e 

d o u b t ) . 

A c c o r d i n g l y , R i g s b y ' s c o n v i c t i o n i s r e v e r s e d , and the 

cause i s remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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