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JOINER, Judge. 

B a r b a r a Ann Robert s was c o n v i c t e d of c a p i t a l murder, see 

§ 13A-5-40(a)(2), and f i r s t - d e g r e e r obbery, see § 13A-8-41, 

A l a . Code 1975, and was sentenced t o l i f e imprisonment w i t h o u t 

the p o s s i b i l i t y of p a r o l e . T h i s C o u r t a f f i r m e d R o b e r t s ' s 

c o n v i c t i o n and sentence. R o b e r t s v. S t a t e , 62 So. 3d 1071 

( A l a . Crim. App. 2010). On January 24, 2011, R o b e r t s 
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" r e q u e s t e d appointment of c o u n s e l t o handle a Rule 32 [ A l a . R. 

Crim. P.,] p e t i t i o n , " and a l s o " r e q u e s t e d t h a t an a t t o r n e y 

o t h e r than Ms. Cochran-Morgan be a p p o i n t e d " t o r e p r e s e n t h e r . 

(C. 2.) Cochran-Morgan had r e p r e s e n t e d R o b e r t s i n p o s t t r i a l 

p r o c e e d i n g s and on d i r e c t a p p e a l . " N o t w i t h s t a n d i n g 

[ R o b e r t s ' s ] r e q u e s t on t h i s r e g a r d , " the c i r c u i t c o u r t 

a p p o i n t e d Cochran-Morgan " t o r e p r e s e n t [ R o b e r t s ] w i t h r e s p e c t 

to the f i l i n g of a Rule 32 p e t i t i o n . " (C. 2.) 

In R o b e r t s ' s p e t i t i o n , Cochran-Morgan alleged--among 

o t h e r t h i n g s - - t h a t " [ i ] n r e p r e s e n t i n g [ R o b e r t s ] a t the 

p o s t t r i a l and a p p e l l a t e l e v e l s , [Cochran-Morgan] f a i l e d t o 

argue an i s s u e t h a t c o u l d have l e d t o the r e v e r s a l of 

[ R o b e r t s ' s ] c o n v i c t i o n s i n t h [ e ] c a s e . " (C. 17.) A c c o r d i n g t o 

R o b e r t s ' s p e t i t i o n , R o b e r t s "was g r e a t l y p r e j u d i c e d by 

[Cochran-Morgan's] d e f i c i e n t p e r f o r m a n c e " and, a c c o r d i n g t o 

the p e t i t i o n , " t h e r e i s a r e a s o n a b l e p r o b a b i l i t y t h a t , but f o r 

the ... o m i s s i o n by [Cochran-Morgan], the outcome of 

[ R o b e r t s ' s ] a p p e a l of her c o n v i c t i o n s i n t h i s case would have 

been v e r y d i f f e r e n t . " (C. 33.) More s p e c i f i c a l l y , R o b e r t s 

p l e a d e d - - t h r o u g h Cochran-Morgan--that Cochran-Morgan was 

i n e f f e c t i v e f o r f a i l i n g t o argue on a p p e a l t h a t the " [ t r i a l ] 
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c o u r t f a i l e d t o p r o p e r l y i n s t r u c t the j u r y about the i n t e n t 

n e c e s s a r y f o r a c o n v i c t i o n u s i n g a c c o m p l i c e l i a b i l i t y i n a 

c a p i t a l murder c a s e . " 

In a subsequent h e a r i n g on R o b e r t s ' s p e t i t i o n , Cochran-

Morgan c o n t i n u e d t o r e p r e s e n t R o b e r t s . A t the h e a r i n g , 

Cochran-Morgan e x p l a i n e d her p o s i t i o n i n the Rule 32 

p r o c e e d i n g s : 

"MS. COCHRAN: Thank you, Judge. Judge, the f i r s t 
i s s u e t h a t Ms. R o b e r t s r a i s e s i n her Rule 32 
p e t i t i o n i s t h a t the C o n s t i t u t i o n of the U n i t e d 
S t a t e s or of the S t a t e of Alabama r e q u i r e s a new 
t r i a l , a new sentence p r o c e e d i n g or o t h e r r e l i e f 
based on the d e n i a l of e f f e c t i v e a s s i s t a n c e of 
c o u n s e l , and t h e r e i s a b i t of a t w i s t t o t h i s 
argument, Your Honor. I'm not a l l e g i n g i n t h i s 
argument t h a t t r i a l c o u n s e l was i n e f f e c t i v e , I'm 
r a i s i n g t h a t i s s u e as t o m y s e l f as a p p e l l a t e 
c o u n s e l , Your Honor. As I'm sure the C o u r t r e c a l l s , 
Ms. R o b e r t s d i d r e q u e s t d i f f e r e n t c o u n s e l f o r the 
Rule 32 p e t i t i o n and the Court d e c i d e d t o go ahead 
and a p p o i n t me because the r e c o r d i n t h i s case was 
j u s t so massive t h a t i t would be a l o t f o r another 
a t t o r n e y t o get up t o speed on. I d i d c o n s u l t w i t h 
Ms. R o b e r t s about t h a t and she agreed to l e t me 
c o n t i n u e on as her Rule 32 a t t o r n e y . " 

(R. 3-4.) The a t t o r n e y r e p r e s e n t i n g the S t a t e conceded t h a t 

he thought the s i t u a t i o n was " i r r e g u l a r " and r e c o g n i z e d t h a t 

Cochran-Morgan's r e p r e s e n t a t i o n of Robertson " r e n d e r [ e d ] 

[Cochran-Morgan] i n c a p a b l e of o f f e r i n g any sworn t e s t i m o n y 

under o a t h . " (R. 5.) 
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As the S t a t e a n t i c i p a t e d , Cochran-Morgan p r e s e n t e d no 

t e s t i m o n y a t the h e a r i n g i n s u p p o r t of the c l a i m s r a i s e d i n 

R o b e r t s ' s p e t i t i o n , i n c l u d i n g those a l l e g i n g her own 

i n e f f e c t i v e n e s s . Cochran-Morgan d i d , though, p r o v i d e argument 

i n s u p p o r t of the p e t i t i o n ; i n response, the S t a t e a s s e r t e d 

t h a t the i n e f f e c t i v e - a s s i s t a n c e - o f - a p p e l l a t e - c o u n s e l c l a i m 

l a c k e d m e r i t and, i n s e v e r a l i n s t a n c e s , r e i t e r a t e d t h a t i t was 

R o b e r t s ' s burden t o prove the c l a i m a t the h e a r i n g . The 

c i r c u i t c o u r t s u b s e q u e n t l y e n t e r e d a w r i t t e n o r d e r c o n c l u d i n g 

--among o t h e r t h i n g s - - t h a t the j u r y i n s t r u c t i o n t h a t was g i v e n 

a t t r i a l was a p p r o p r i a t e and, t h u s , t h a t Cochran-Morgan had 

not been i n e f f e c t i v e . R o b e r t s now a p p e a l s ; on a p p e a l , R o b e r t s 

i s a g a i n r e p r e s e n t e d by Cochran-Morgan who i s a g a i n a s s e r t i n g 

her i n e f f e c t i v e n e s s as R o b e r t s ' s a p p e l l a t e c o u n s e l . We 

r e v e r s e and remand on the b a s i s t h a t R o b e r t s s h o u l d not be 

r e p r e s e n t e d by c o u n s e l who i s r e q u i r e d t o a s s e r t her own 

i n e f f e c t i v e n e s s . 

F i r s t , we r e c o g n i z e t h a t t h i s i s s u e - - a l t h o u g h r a i s e d 

b e l o w - - i s not s q u a r e l y p r e s e n t e d on a p p e a l . We cannot, 

however, e n v i s i o n a procedure by which the p r o p r i e t y of 

Cochran-Morgan's r e p r e s e n t a t i o n of R o b e r t s - - i n which Cochran-
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Morgan i s a s s e r t i n g her own i n e f f e c t i v e n e s s - - c o u l d be r a i s e d 

and a d d r e s s e d ; R o b e r t s cannot f i l e a pro se a p p e l l a t e b r i e f 

w h i l e r e p r e s e n t e d by c o u n s e l , see Rule 3 1 ( a ) , A l a . R. Crim. 

P., nor c o u l d Roberts f i l e a subsequent p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f a r g u i n g t h a t she r e c e i v e d i n e f f e c t i v e 

a s s i s t a n c e of p o s t c o n v i c t i o n c o u n s e l . See Donald v. S t a t e , 456 

So. 2d 142 ( A l a . Crim. App. 1984) ("[A] p e t i t i o n e r has no 

c o n s t i t u t i o n a l r i g h t t o c o u n s e l i n a coram n o b i s p r o c e e d i n g . 

S i n c e t h i s i s t r u e , then t h i s p e t i t i o n e r c o u l d not be d e p r i v e d 

of e f f e c t i v e a s s i s t a n c e of c o u n s e l by a n y t h i n g h i s c o u n s e l , 

r e t a i n e d or a p p o i n t e d , might have done a t t h i s h e a r i n g . " ) . I n 

l i g h t of the unique n a t u r e of t h i s case, we sua sponte address 

t h i s i s s u e . 1 

1The d i s s e n t r e l i e s on S l a t o n v. S t a t e , 902 So. 2d 102, 
108 ( A l a . Crim. App. 2003), f o r the p r o p o s i t i o n t h a t 
" a l l e g a t i o n s of a c o n f l i c t of i n t e r e s t are n o n j u r i s d i c t i o n a l 
and w a i v a b l e . " So. 3d a t . The s e c t i o n of the S l a t o n 
o p i n i o n r e f e r e n c e d by the d i s s e n t , however, does not address 
c o n f l i c t of defense c o u n s e l , but i n s t e a d , addresses a c l a i m 
t h a t "the d i s t r i c t a t t o r n e y had a c o n f l i c t of i n t e r e s t . " 
S l a t o n , 902 So. 2d a t 108 (emphasis added). Moreover, l a t e r 
i n the S l a t o n o p i n i o n t h i s C ourt addressed the m e r i t s of a 
c l a i m - - w i t h o u t r e f e r e n c e t o p r e c l u s i o n a r y g r o u n d s - - t h a t the 
d efendant's t r i a l c o u n s e l "had a c o n f l i c t of i n t e r e s t w h i l e 
r e p r e s e n t i n g him." S l a t o n , 902 So. 2d a t 115. A c c o r d i n g l y , 
S l a t o n does not s u p p o r t the d i s s e n t ' s p o s i t i o n . 

S i m i l a r l y , the d i s s e n t ' s r e l i a n c e on S t a t e v. Stanko, 402 
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Second, a l t h o u g h Alabama caselaw does not s q u a r e l y 

address the i s s u e b e f o r e t h i s C o u r t i n t h i s case, our caselaw 

q u e s t i o n s the p r o p r i e t y of an a t t o r n e y a s s e r t i n g h i s or her 

own i n e f f e c t i v e n e s s . See A.G. v. S t a t e , 989 So. 2d 1167, 1172 

("'If t r i a l c o u n s e l i s a l s o s e r v i n g as a p p e l l a t e c o u n s e l , 

c o u n s e l cannot be e x p e c t e d to a l l e g e on a p p e a l h i s own 

S.C. 252, 270, 741 S.E. 2d 708, 717 (2013), i s m i s p l a c e d . The 
d i s s e n t c i t e s Stanko f o r the p r o p o s i t i o n t h a t an " a l l e g e d 
c o n f l i c t of i n t e r e s t c r e a t e d by t r i a l c o u n s e l r e p r e s e n t i n g the 
p e t i t i o n e r d u r i n g p o s t c o n v i c t i o n p r o c e e d i n g s was not p r e s e r v e d 
f o r a p p e l l a t e r e v i e w and thus not p r o p e r l y p r e s e r v e d b e f o r e 
the c o u r t . " ___ So. 3d a t ___ . The d i s s e n t ' s c h a r a c t e r i z a t i o n 
of the f a c t s of Stanko are i n a c c u r a t e ; s p e c i f i c a l l y , the South 
C a r o l i n a Supreme Co u r t r e l a y e d the f o l l o w i n g r e l e v a n t f a c t s i n 
S t a n k o : 

" P r i o r t o t h i s t r i a l , a j u r y found [Stanko] 
g u i l t y of a s e p a r a t e murder and recommended a 
sentence of death. S t a t e v. Stanko, 376 S. C. 571, 
573, 658 S. E. 2d 94, 95 (2008). W i l l i a m Diggs 
r e p r e s e n t e d [Stanko] a t t h a t t r i a l , and [Stanko] 
r e q u e s t e d t h a t Diggs r e p r e s e n t him i n the i n s t a n t 
case, as w e l l . However, [Stanko] a l s o f i l e d a 
p o s t - c o n v i c t i o n r e l i e f (PCR) a p p l i c a t i o n 
c o l l a t e r a l l y a t t a c k i n g Diggs's p r i o r r e p r e s e n t a t i o n 
on the ground t h a t he p r o v i d e d i n e f f e c t i v e 
a s s i s t a n c e of c o u n s e l . A p p e l l a n t argues t h a t t h i s 
gave r i s e t o a c o n f l i c t of i n t e r e s t , and t h a t the 
t r i a l c o u r t e r r e d i n a c c e p t i n g A p p e l l a n t ' s 
'inadequate' w a i v e r of t h i s c o n f l i c t . " 

402 S.C. a t 265. Thus, the a t t o r n e y i n q u e s t i o n i n the Stanko 
case was not the defendant's t r i a l c o u n s e l and a l s o h i s 
p o s t c o n v i c t i o n - p r o c e e d i n g c o u n s e l f o r the same case. 
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i n e f f e c t i v e n e s s . ' " ( q u o t i n g N e l s o n v. S t a t e , 649 So. 2d 1299, 

1300 ( A l a . Crim. App. 1994)). L i k e w i s e , the Alabama Rules of 

P r o f e s s i o n a l Conduct d i c t a t e t h a t " [ a ] lawyer s h a l l not 

r e p r e s e n t a c l i e n t i f the r e p r e s e n t a t i o n of t h a t c l i e n t may be 

m a t e r i a l l y l i m i t e d by ... the l a w y e r ' s own i n t e r e s t . " Rule 

1.7(b), A l a . R. P r o f . Cond. While i t may be t r u e t h a t 

Cochran-Morgan t o l d the c i r c u i t c o u r t t h a t R o b e r t s "agreed to 

l e t [Cochran-Morgan] c o n t i n u e on as [ R o b e r t s ' s ] Rule 32 

a t t o r n e y , " we do not equate R o b e r t s ' s " a g r e e i n g " t o Cochran-

Morgan's r e p r e s e n t a t i o n w i t h a knowing w a i v e r of the obvious 

c o n f l i c t ; we note t h a t , t o the e x t e n t t h a t t h e r e c o u l d be a 

w a i v e r , the c o n f l i c t p l a c e d R o b e r t s i n the p o s i t i o n t o waive 

the c o n f l i c t o r , knowing t h a t the c i r c u i t c o u r t had a l r e a d y 

d e n i e d her r e q u e s t f o r a d i f f e r e n t a t t o r n e y , r i s k b e i n g 

u n r e p r e s e n t e d . N e v e r t h e l e s s , we q u e s t i o n whether such a 

c o n f l i c t can be c u r e d by w a i v e r . See g e n e r a l l y Comments t o 

Rule 1.7, A l a . R. P r o f . Cond. ("If the p r o b i t y of a l a w y e r ' s 

own conduct i n a t r a n s a c t i o n i s i n s e r i o u s q u e s t i o n , i t may be 

d i f f i c u l t or i m p o s s i b l e f o r the lawyer t o g i v e a c l i e n t 

d etached a d v i c e . " ) . 
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Even i f t h i s C o u r t were s a t i s f i e d t h a t R o b e r t s 

a p p r o p r i a t e l y waived the i n h e r e n t c o n f l i c t , the R u l e s of 

P r o f e s s i o n a l Conduct a l s o s t a t e t h a t " [ a ] lawyer s h a l l not a c t 

as advocate a t a t r i a l i n which the lawyer i s l i k e l y t o be a 

n e c e s s a r y w i t n e s s . " Rule 3.7(a). A l a . R. P r o f . Cond. As the 

S t a t e a s s e r t e d a t the e v i d e n t i a r y h e a r i n g , i t was R o b e r t s ' s 

burden t o prove her i n e f f e c t i v e - a s s i s t a n c e - o f - c o u n s e l c l a i m ; 

Cochran-Morgan, by s i m u l t a n e o u s l y r e p r e s e n t i n g R o b e r t s and 

a l l e g i n g her own i n e f f e c t i v e n e s s , p r e c l u d e d h e r s e l f from 

p r e s e n t i n g t e s t i m o n i a l e v i d e n c e i n s u p p o r t of one of R o b e r t s ' s 

p r i m a r y p o s t c o n v i c t i o n c l a i m s . 

T h i r d , and f i n a l l y , a l t h o u g h t h e r e i s no caselaw i n 

Alabama on t h i s i s s u e , o t h e r j u r i s d i c t i o n s have f a c e d s i m i l a r 

dilemmas; n o t a b l y , a s i m i l a r case arose i n C o l o r a d o . 2 I n 

2 O t h e r j u r i s d i c t i o n s have q u e s t i o n e d the p r o p r i e t y of 
c o u n s e l a s s e r t i n g h i s or her own i n e f f e c t i v e n e s s . See S u l l i v a n  
v. U n i t e d S t a t e s , 721 A.2d 936, 937 (D.C. C i r . 1998) ("'It 
would be a c o n f l i c t of i n t e r e s t f o r a l a w y e r to a p p e a l a 
r u l i n g p r e m i sed on the l a w y e r ' s own i n e f f e c t i v e n e s s . ' " ( q u o t i n g 
Ramsey v. U n i t e d S t a t e s , 569 A.2d 142, 146 (D.C. C i r . 1990)); 
U n i t e d S t a t e s v. Del Muro, 87 F.3d 1078, 1080 (9th. C i r . 1996) 
( r e c o g n i z i n g t h a t " t h a t the d i s t r i c t c o u r t c r e a t e d an i n h e r e n t 
c o n f l i c t of i n t e r e s t by f o r c i n g t r i a l c o u n s e l t o prove h i s own 
i n e f f e c t i v e n e s s " ) ; G a r l a n d v. S t a t e , 283 Ga. 201, 203, 657 
S.E.2d 842, 844 (2008) ( r e c o g n i z i n g t h a t " a p p e l l a n t ' s t r i a l 
c o u n s e l c o u l d not r e a s o n a b l y be e x p e c t e d t o a s s e r t or argue 
h i s own i n e f f e c t i v e n e s s on a p p e a l , " as w e l l as the p r i n c i p l e 
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Murphy v. S t a t e , 863 P.2d 301, 302 (Colo. 1993), Murphy--who 

had been r e p r e s e n t e d a t t r i a l by a s t a f f a t t o r n e y from the 

O f f i c e of the P u b l i c D e f e n d e r - - f i l e d a "motion f o r 

p o s t c o n v i c t i o n r e l i e f " i n which he " a s s e r t e d t h a t he had been 

d e n i e d e f f e c t i v e a s s i s t a n c e of c o u n s e l . " Murphy asked the 

t r i a l c o u r t t o a p p o i n t c o u n s e l but r e q u e s t e d t h a t a p p o i n t e d 

c o u n s e l not be an a t t o r n e y from the p u b l i c d e f e n d e r ' s o f f i c e ; 

the t r i a l c o u r t , however, a p p o i n t e d a p u b l i c defender t o 

r e p r e s e n t Murphy and s u b s e q u e n t l y d e n i e d Murphy's 

p o s t c o n v i c t i o n motion. I d . a t 303. On a p p e a l , the C o l o r a d o 

i n t h a t s t a t e t h a t "a lawyer may not e t h i c a l l y p r e s e n t a c l a i m 
t h a t he/she p r o v i d e d a c l i e n t w i t h i n e f f e c t i v e a s s i s t a n c e of 
c o u n s e l " ) ; S t a t e v. Toney, 39 Kan. App. 2d 1036, 1042, 187 
P.3d 138, 142 (2008) ( r e c o g n i z i n g t h a t "the p u b l i c defender 
would be o b l i g a t e d t o advocate and prove her own p r o f e s s i o n a l 
i n e f f e c t i v e n e s s . On the o t h e r hand, i n o r d e r t o defend h e r s e l f 
a g a i n s t Toney's a l l e g a t i o n s of i n e f f e c t i v e n e s s , the p u b l i c 
defender would be r e q u i r e d t o advocate a g a i n s t her c l i e n t ' s 
l e g a l p o s i t i o n . T h i s o b v i o u s l y p l a c e d the p u b l i c defender i n 
a tenuous p o s i t i o n . " ) ; S t a t e v. M o l i n a , 271 Neb. 488, 535, 713 
N.W.2d 412, 451 (2006) ( r e c o g n i z i n g t h a t a p p o i n t i n g new 
c o u n s e l was a p p r o p r i a t e because " M o l i n a ' s d e s i r e t o argue t h a t 
t r i a l c o u n s e l was i n e f f e c t i v e gave r i s e t o a p o t e n t i a l 
c o n f l i c t of i n t e r e s t , because i t p l a c e d t r i a l c o u n s e l i n the 
p o s i t i o n of h a v i n g t o argue h i s own i n e f f e c t i v e n e s s " ) ; People  
v. Keener, 275 I l l . App. 3d 1, 4, 655 N.E.2d 294, 297 (1995) 
("A per se c o n f l i c t of i n t e r e s t a r i s e s when a t t o r n e y s argue 
motions i n which they a l l e g e t h e i r own i n e f f e c t i v e n e s s . " ) ; 
Commonwealth v. Fox, 476 Pa. 475, 478, 383 A.2d 199, 200-01 
(1978) ( r e c o g n i z i n g t h a t " i t i s u n r e a l i s t i c t o e x p e c t t r i a l 
c o u n s e l t o argue h i s own i n e f f e c t i v e n e s s " ) . 

9 



CR-11-1855 

Cour t of Appeals c o n c l u d e d t h a t the i s s u e of Murphy's 

c o n f l i c t e d c o u n s e l was moot "because Murphy had no r i g h t t o 

the appointment of c o u n s e l . " I d . The C o l o r a d o Supreme C o u r t , 

however, c o n c l u d e d t h a t , i r r e s p e c t i v e of whether Murphy was 

e n t i t l e d t o c o u n s e l r e l a t e d t o h i s p o s t c o n v i c t i o n motion, 

" i t cannot be d i s p u t e d t h a t the d i s t r i c t c o u r t , by 
i t s own a c t i o n , o r d e r e d the appointment of the same 
a t t o r n e y t h a t had r e p r e s e n t e d Murphy i n the 
p r o c e e d i n g s below. By making such an appointment, 
the d i s t r i c t c o u r t c r e a t e d a s i t u a t i o n where 
a p p o i n t e d c o u n s e l was f o r c e d t o l i t i g a t e a g a i n s t 
h i m s e l f , c l e a r l y c a u s i n g an i m p e r m i s s i b l e c o n f l i c t 
of i n t e r e s t . Thus, due t o the i n h e r e n t c o n f l i c t of 
i n t e r e s t as w e l l as the appearance of i m p r o p r i e t y , 
we h o l d t h a t the d i s t r i c t c o u r t e r r e d i n a p p o i n t i n g 
the p u b l i c defender who r e p r e s e n t e d Murphy i n the 
t r i a l below to a s s i s t i n the l i t i g a t i o n of Murphy's 
p o s t c o n v i c t i o n p r o c e e d i n g s . " 

Murphy, 863 P.2d a t 304-05 ( c i t a t i o n s and q u o t a t i o n s o m i t t e d ) . 

We f i n d Murphy i n s t r u c t i v e . 

A l t h o u g h R o b e r t s was not e n t i t l e d t o c o u n s e l t o pursue 

her Rule 32 p e t i t i o n , R o b e r t s r e q u e s t e d c o u n s e l and r e q u e s t e d 

t h a t she be r e p r e s e n t e d by someone o t h e r than Cochran-Morgan; 

the c i r c u i t c o u r t , however, d e n i e d t h a t r e q u e s t and, l i k e the 

t r i a l c o u r t i n Murphy, a p p o i n t e d c o u n s e l who had p r e v i o u s l y 

r e p r e s e n t e d R o b e r t s . The r e c o r d does not i n d i c a t e t h a t the 

c i r c u i t c o u r t i n t h i s case, l i k e the t r i a l c o u r t i n Murphy, 
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was aware t h a t R o b e r t s would a s s e r t i n e f f e c t i v e a s s i s t a n c e of 

a p p e l l a t e c o u n s e l ; i t i s not d i f f i c u l t t o f o r e s e e , though, 

t h a t Roberts--who was c o n v i c t e d of c a p i t a l murder and was 

sentenced t o l i f e imprisonment w i t h o u t the p o s s i b i l i t y of 

p a r o l e - - w o u l d a s s e r t v a r i o u s a l l e g a t i o n s of i n e f f e c t i v e 

a s s i s t a n c e of c o u n s e l r e l a t e d t o her c o n v i c t i o n and a p p e a l . 3 

A c c o r d i n g l y , based on the f a c t s of t h i s case, we r e v e r s e 

the c i r c u i t c o u r t ' s o r d e r a p p o i n t i n g Cochran-Morgan as c o u n s e l 

f o r R o b e r t s i n the Rule 32 p r o c e e d i n g s and r e v e r s e the c i r c u i t 

c o u r t ' s o r d e r denying R o b e r t s ' s Rule 32 p e t i t i o n . We remand 

t h i s m a t ter t o the c i r c u i t c o u r t f o r i t t o r e c o n s i d e r 

R o b e r t s ' s r e q u e s t f o r c o u n s e l c o n s i s t e n t w i t h t h i s o r d e r and, 

f u r t h e r , t o p e r m i t R o b e r t s - - o r her c o u n s e l , depending on the 

d e c i s i o n of the c i r c u i t c o u r t - - t o amend her p e t i t i o n . 

REVERSED AND REMANDED. 

Welch and Burke, J J . , concur; Windom, P.J., d i s s e n t s , 

w i t h w r i t i n g , which K e l l u m , J . , j o i n s . 

3 A l t h o u g h we conclude t h a t Cochran-Morgan s h o u l d not have 
been a p p o i n t e d t o r e p r e s e n t R o b e r t s , we do not i n t e n d t o 
suggest t h a t R o b e r t s i s e n t i t l e d t o a p p o i n t e d c o u n s e l i n 
p o s t c o n v i c t i o n p r o c e e d i n g s or t h a t she i s e n t i t l e d t o 
a p p o i n t e d c o u n s e l of her c h o i c e . 
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WINDOM, P r e s i d i n g Judge, d i s s e n t i n g . 

The i s s u e upon which the m a j o r i t y r e v e r s e s the c i r c u i t 

c o u r t ' s d e n i a l of B a r b a r a Ann R o b e r t s ' s Rule 32, A l a . R. Crim. 

P., p e t i t i o n -- t h a t c o u n s e l who r e p r e s e n t e d R o b e r t s on d i r e c t 

a p p e a l and d u r i n g the Rule 32 p r o c e e d i n g s s u f f e r e d from a 

c o n f l i c t of i n t e r e s t — i s not j u r i s d i c t i o n a l and has not been 

r a i s e d on a p p e a l . C f ^ S l a t o n v. S t a t e , 902 So. 2d 102, 108 

( A l a . Crim. App. 2003) ( a l l e g a t i o n s of a c o n f l i c t of i n t e r e s t 

are n o n j u r i s d i c t i o n a l and w a i v a b l e ) ; M o r a l es v. B r i d g f o r t h , 

136 N.M. 511, 514, 100 P.3d 668, 671 (2004). A c c o r d i n g l y , 

t h i s i s s u e i s not p r o p e r l y b e f o r e t h i s C ourt f o r r e v i e w . Cf.  

S t a t e v. Stanko, 402 S.C. 252, 270, 741 S.E.2d 708, 717 (2013) 

( h o l d i n g t h a t a c l a i m t h a t p o s t c o n v i c t i o n c o u n s e l s u f f e r e d 

from a c o n f l i c t of i n t e r e s t was not p r e s e r v e d f o r r e v i e w ) ; 

W a l l a c e v. S t a t e , 935 P.2d 366, 370 ( O k l . Crim. App. 1997). 

Because t h i s n o n j u r i s d i c t i o n a l i s s u e i s not p r o p e r l y b e f o r e 

t h i s C o u r t , I do not b e l i e v e t h a t i t p r o v i d e s a v a l i d b a s i s 

f o r r e v e r s i n g the d e c i s i o n of the c i r c u i t c o u r t . T h e r e f o r e , 

I r e s p e c t f u l l y d i s s e n t . 

K e l l u m , J . , co n c u r s . 
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