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N a t h a n i e l Shaw appeals the c i r c u i t c o u r t ' s summary 

d i s m i s s a l of h i s p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f f i l e d 

p u r s u a n t t o R u l e 32, A l a . R. Crim. P., i n which he a t t a c k e d 

h i s 2009 c o n v i c t i o n s f o r one count of f i r s t - d e g r e e t h e f t of 
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p r o p e r t y , one count of u n l a w f u l p o s s e s s i o n of c o c a i n e , one 

count of t r a f f i c k i n g i n s t o l e n i d e n t i t i e s , and f o u r counts of 

second-degree c r i m i n a l p o s s e s s i o n of a f o r g e d i n s t r u m e n t , and 

h i s r e s u l t i n g s e n t e n c e s , as a h a b i t u a l o f f e n d e r , of 27 y e a r s ' 

imprisonment f o r each of the f i r s t - d e g r e e - t h e f t and 

t r a f f i c k i n g - i n - s t o l e n - i d e n t i t i e s c o n v i c t i o n s , and 10 y e a r s ' 

imprisonment f o r the p o s s e s s i o n - o f - c o c a i n e c o n v i c t i o n and each 

of the p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t c o n v i c t i o n s . T h i s 

Court a f f i r m e d Shaw's c o n v i c t i o n s and sentences on ap p e a l i n 

an u n p u b l i s h e d memorandum i s s u e d on A p r i l 16, 2010. Shaw v.  

S t a t e (No. CR-08-1340), 77 So. 3d 624 ( A l a . Crim. App. 2010) 

( t a b l e ) . The Alabama Supreme Court d e n i e d c e r t i o r a r i r e v i e w , 

and t h i s Court i s s u e d a c e r t i f i c a t e of judgment on December 

10, 2010. 

Shaw f i l e d t h i s , h i s f i r s t , Rule 32 p e t i t i o n on August 8, 

2012. I n h i s p e t i t i o n , Shaw a l l e g e d : 

(1) That the t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o 
render the judgments or t o impose the sentences 
because, he s a i d , he was incompetent t o s t a n d t r i a l ; 

(2) That h i s sentences v i o l a t e d d o u b l e - j e o p a r d y 
p r i n c i p l e s because, he s a i d , he was o r i g i n a l l y 
s e ntenced t o 27 y e a r s ' imprisonment f o r the f i r s t -
d e g r e e - t h e f t and t r a f f i c k i n g - i n - s t o l e n - i d e n t i t i e s 
c o n v i c t i o n s , and t o 5 y e a r s ' imprisonment f o r the 
p o s s e s s i o n - o f - c o c a i n e c o n v i c t i o n and each of the 

2 



CR-12-0674 

p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t c o n v i c t i o n s , w i t h 
a l l the sentences o r d e r e d t o run c o n c u r r e n t l y , but 
t h a t f o u r days a f t e r the o r i g i n a l sentence was 
imposed, the t r i a l c o u r t i n c r e a s e d h i s 5-year 
sentences t o 10 y e a r s ' imprisonment and o r d e r e d 
those sentences t o run c o n s e c u t i v e l y t o the two 27-
year s e n t e n c e s , thus r e s u l t i n g i n h i s b e i n g p u n i s h e d 
t w i c e f o r each of h i s c o n v i c t i o n s ; 

(3) That he was d e n i e d h i s r i g h t t o c o u n s e l of 
c h o i c e when, he s a i d , the t r i a l c o u r t r e f u s e d h i s 
r e p e a t e d r e q u e s t s t o f i r e r e t a i n e d t r i a l c o u n s e l and 
h i r e new c o u n s e l ; 

(4) That h i s c o n v i c t i o n s f o r f i r s t - d e g r e e t h e f t 
and f o u r counts of p o s s e s s i o n of a f o r g e d i n s t r u m e n t 
v i o l a t e d d o u b l e - j e o p a r d y p r i n c i p l e s because, he 
s a i d , the c u r r e n c y t h a t formed the b a s i s of the 
t h e f t charge was o b t a i n e d as a r e s u l t of the 
p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t charges and a l l 
f i v e charges arose from the same a c t or o m i s s i o n ; 

(5) That the evi d e n c e was i n s u f f i c i e n t t o 
s u s t a i n h i s c o n v i c t i o n f o r t r a f f i c k i n g i n s t o l e n 
i d e n t i f i e s because, he s a i d , the S t a t e f a i l e d t o 
p r e s e n t e v i d e n c e of f i v e or more i d e n t i f i c a t i o n 
documents of the same pers o n or i d e n t i f y i n g 
i n f o r m a t i o n of f i v e or more s e p a r a t e persons as 
r e q u i r e d by § 13A-8-193(b), A l a . Code 1975; 

(6) That h i s c o n v i c t i o n s f o r t r a f f i c k i n g i n 
s t o l e n i d e n t i t i e s and f o u r counts of p o s s e s s i o n of 
a f o r g e d i n s t r u m e n t v i o l a t e d d o u b l e - j e o p a r d y 
p r i n c i p l e s because, he s a i d , the persons named as 
p a r t of the t r a f f i c k i n g - i n - s t o l e n - i d e n t i t i e s charge 
were the same persons t h a t formed the b a s i s of the 
f o u r p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t c h a r g e s ; 

(7) That h i s i n d i c t m e n t was m u l t i p l i c i o u s 
"because i t renames the s i n g l e o f f e n s e of p o s s e s s i o n 
of f o r g e d i n s t r u m e n t s as t h e f t of p r o p e r t y and/or 
t r a f f i c k i n g i n s t o l e n i d e n t i t i e s " (C. 3 7 ) ; and 
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(8) That he was d e n i e d the e f f e c t i v e a s s i s t a n c e 
of c o u n s e l b o t h a t t r i a l and on appea l because, he 
s a i d , t r i a l and a p p e l l a t e c o u n s e l d i d not r a i s e the 
above i s s u e s a t t r i a l or on a p p e a l . 

Shaw a t t a c h e d s e v e r a l e x h i b i t s t o h i s p e t i t i o n t o su p p o r t h i s 

c l a i m s . 

On October 4, 2012, Shaw f i l e d a motion f o r the 

appointment of c o u n s e l , which the c i r c u i t c o u r t d e n i e d on 

October 5, 2012. On November 20, 2012, Shaw f i l e d a motion 

r e q u e s t i n g t h a t the c i r c u i t c o u r t e x p e d i t e the p r o c e e d i n g s and 

sch e d u l e an e v i d e n t i a r y h e a r i n g , which the c i r c u i t c o u r t 

d e n i e d on November 27, 2012. On or about December 17, 2012, 

the S t a t e f i l e d an answer t o Shaw's p e t i t i o n , a r g u i n g t h a t 

each of Shaw's c l a i m s was m e r i t l e s s . On December 18, 2012, 

the c i r c u i t c o u r t i s s u e d an o r d e r summarily d i s m i s s i n g Shaw's 

p e t i t i o n . I n i t s o r d e r , the c i r c u i t c o u r t found t h a t c l a i m 

(1) and t h a t p a r t of c l a i m (8) r e g a r d i n g i n e f f e c t i v e 

a s s i s t a n c e of t r i a l c o u n s e l , as s e t out above, had been 

" a d d r e s s e d e x t e n s i v e l y on h i s d i r e c t a p p e a l " and i t 

" d e c l i n e [ d ] t o replow these g r o u n d s . " (C. 108.) The c i r c u i t 

c o u r t then s t a t e d t h a t " [ t ] h e o n l y c o l o r a b l e i s s u e r a i s e d " i n 

the p e t i t i o n was c l a i m ( 2), as s e t out above, and the c o u r t 

found t h a t c l a i m t o be m e r i t l e s s . (C. 108.) The c o u r t d i d 
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not s p e c i f i c a l l y address i n i t s o r d e r c l a i m s (3) through ( 7), 

as s e t out above. On J a n u a r y 4, 2013, Shaw f i l e d an 

" o b j e c t i o n " t o the c i r c u i t c o u r t ' s o r d e r summarily d i s m i s s i n g 

h i s p e t i t i o n , a r g u i n g t h a t the c i r c u i t c o u r t e r r e d i n not 

making s p e c i f i c f i n d i n g s of f a c t r e g a r d i n g each of h i s c l a i m s 

and i n summarily d i s m i s s i n g h i s p e t i t i o n w i t h o u t r e c e i v i n g a 

response from the S t a t e . The c i r c u i t c o u r t d e n i e d the 

" o b j e c t i o n " on J a n u a r y 10, 2013. T h i s a p p e a l f o l l o w e d . 

F o r a b e t t e r u n d e r s t a n d i n g of Shaw's c l a i m s , we s e t out 

the f o l l o w i n g statement of f a c t s from our u n p u b l i s h e d 

memorandum a f f i r m i n g Shaw's c o n v i c t i o n s and s e n t e n c e s : 

" I n May of 2007, the R o y a l Bank of Canada 
('RBC') n o t i f i e d employees a t a l l of i t s Montgomery 
area branches t h a t i t was c o n d u c t i n g an 
i n v e s t i g a t i o n . RBC was l o o k i n g f o r a per s o n who was 
comm i t t i n g bank f r a u d i n the Montgomery a r e a . The 
su s p e c t was b e l i e v e d t o have been a t a l o c a l b r anch 
of RBC on May 9, 2007. RBC sent out a d e s c r i p t i o n 
of a s u s p e c t , i n c l u d i n g an image of the s u s p e c t 
t a ken from v i d e o s u r v e i l l a n c e a t a l o c a l b r a n c h . On 
t h a t same day, Bryan S h a f f e r , a manager a t the RBC 
on the A t l a n t a Highway, saw Shaw e n t e r and l e a v e the 
bank and b e l i e v e d him t o be the p e r s o n i n v o l v e d i n 
the bank f r a u d . S h a f f e r f o l l o w e d Shaw o u t s i d e t he 
bank. He saw Shaw get i n t o a v e h i c l e . When S h a f f e r 
attempted t o w r i t e down the number of the v e h i c l e ' s 
l i c e n s e p l a t e , Shaw, a p p a r e n t l y n o t i c i n g S h a f f e r , 
s w i t c h e d the l i c e n s e p l a t e on the v e h i c l e and drove 
away. S h a f f e r got i n h i s v e h i c l e , f o l l o w e d Shaw, 
and c a l l e d p o l i c e . S h a f f e r f o l l o w e d Shaw t o a 
P u b l i x g r o c e r y s t o r e p a r k i n g l o t . S h a f f e r remained 
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i n h i s v e h i c l e w h i l e Shaw got out of h i s v e h i c l e and 
walked towards the s t o r e . At t h a t t i m e , p o l i c e 
a r r i v e d a t the s t o r e , approached Shaw, and took him 
i n t o c u s t o d y . A t the p o l i c e s t a t i o n , p o l i c e 
compared images of the s u s p e c t a t the l o c a l banks 
and compared the per s o n i n the images t o Shaw. 
B e l i e v i n g Shaw t o be the pers o n i n the images, 
p o l i c e a r r e s t e d him. Shaw's v e h i c l e was impounded, 
and an i n v e n t o r y s e a r c h r e v e a l e d an e y e g l a s s case 
c o n t a i n i n g c r a c k c o c a i n e , bank statements w i t h 
account i n f o r m a t i o n of o t h e r i n d i v i d u a l s , checkbooks 
c o n t a i n i n g checks of s e v e r a l i n d i v i d u a l s , and a 
check made out t o a Kenneth Dent f o r $986. P o l i c e 
a l s o found a bag t h a t c o n t a i n e d d e p o s i t s l i p s t h a t 
were used t o make s p l i t d e p o s i t s -- d e p o s i t s from 
which a per s o n r e c e i v e s cash back. P o l i c e a l s o 
found o t h e r i t e m s , i n c l u d i n g m u l t i p l e c o u n t e r f e i t 
i d e n t i f i c a t i o n s . The names and d r i v e r ' s l i c e n s e 
numbers on some of these c o u n t e r f e i t i d e n t i f i c a t i o n s 
matched the names and d r i v e r ' s l i c e n s e numbers on 
the c a n c e l l e d f o r g e d checks from RBC. In o t h e r 
words, these i d e n t i f i c a t i o n s were used t o cash the 
f o r g e d checks. Shaw's p i c t u r e was on the 
i d e n t i f i c a t i o n s . V i d eo s u r v e i l l a n c e c a p t u r e d Shaw 
c a s h i n g those checks 

I . 

I n i t i a l l y , we p o i n t out t h a t Shaw does not pursue i n h i s 

b r i e f on a p p e a l c l a i m s ( 5 ) , ( 6 ) , (7), and (8), as s e t out 

above. I t i s w e l l s e t t l e d t h a t t h i s C ourt " w i l l not r e v i e w 

i s s u e s not l i s t e d and argued i n b r i e f . " Brownlee v. S t a t e , 

666 So. 2d 91, 93 ( A l a . Crim. App. 1995). " ' [ A ] l l e g a t i o n s ... 

not e x p r e s s l y argued on ... appea l ... are deemed by us t o be 

abandoned.'" Burks v. S t a t e , 600 So. 2d 374, 380 ( A l a . Crim. 
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App. 1991) ( q u o t i n g U n i t e d S t a t e s v. Burroughs, 650 F. 2d 595, 

598 (5th C i r . 1981)). Because Shaw does not e x p r e s s l y argue 

on a p p e a l c l a i m s ( 5), (6), (7), and (8), as s e t out above, 

those c l a i m s are deemed abandoned and w i l l not be c o n s i d e r e d 

by t h i s C o u r t . 

I I . 

Shaw f i r s t contends on ap p e a l t h a t the c i r c u i t c o u r t 

e r r e d i n summarily d i s m i s s i n g h i s p e t i t i o n w i t h o u t making 

s p e c i f i c f i n d i n g s of f a c t r e g a r d i n g the m e r i t s of each of h i s 

c l a i m s . Shaw r a i s e d t h i s i s s u e i n h i s postjudgment motion; 

t h e r e f o r e , i t was p r o p e r l y p r e s e r v e d f o r our re v i e w . However, 

Shaw's argument i s m e r i t l e s s because the c i r c u i t c o u r t 

summarily d i s m i s s e d h i s p e t i t i o n p u r s u a n t t o Rule 3 2 . 7 ( d ) , 

A l a . R. Crim. P., and i t i s w e l l s e t t l e d t h a t "Rule 32.7 does 

not r e q u i r e the t r i a l c o u r t t o make s p e c i f i c f i n d i n g s of f a c t 

upon a summary d i s m i s s a l . " F i n c h e r v. S t a t e , 724 So. 2d 87, 

89 ( A l a . Crim. App. 1998). As t h i s Court e x p l a i n e d i n D a n i e l 

v. S t a t e , 86 So. 3d 405 ( A l a . Crim. App. 2011): 

"No e v i d e n t i a r y h e a r i n g was h e l d i n t h i s case 
the c i r c u i t c o u r t summarily d i s m i s s e d D a n i e l ' s 
p e t i t i o n . 'Because the t r i a l c o u r t d i d not h o l d an 
e v i d e n t i a r y h e a r i n g , i t was not r e q u i r e d t o make 
s p e c i f i c f i n d i n g s of f a c t s as t o each c l a i m . ' 
Beckworth v. S t a t e , [Ms. CR-07-0051, May 1, 2009] 
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So. 3d , ( A l a . Crim. App. 2009). ' [ R ] u l e 
32.9(d), A l a . R. Crim. P., r e q u i r e s f i n d i n g s of f a c t 
o n l y i f an e v i d e n t i a r y h e a r i n g i s h e l d . F i n d i n g s 
are not r e q u i r e d i f the p e t i t i o n i s d i s m i s s e d . ' 
Fowler v. S t a t e , 890 So. 2d 1101, 1103 ( A l a . Crim. 
App. 2004). 'Rule 32.9(d), A l a . R. Crim. P., 
r e q u i r e s the c i r c u i t c o u r t t o make s p e c i f i c f i n d i n g s 
of f a c t o n l y a f t e r an e v i d e n t i a r y h e a r i n g or the 
r e c e i p t of a f f i d a v i t s i n l i e u of a h e a r i n g . ' 
Chambers v. S t a t e , 884 So. 2d 15, 19 ( A l a . Crim. 
App. 2003) . See a l s o Ex p a r t e M c C a l l , 30 So. 3d 400 
( A l a . 2008) . The c i r c u i t c o u r t d i d not e r r i n 
f a i l i n g t o make w r i t t e n f i n d i n g s of f a c t c o n c e r n i n g 
D a n i e l ' s c l a i m s . " 

86 So. 3d a t 413. T h e r e f o r e , the c i r c u i t c o u r t d i d not e r r i n 

not making s p e c i f i c f i n d i n g s of f a c t r e g a r d i n g each of Shaw's 

c l a i m s . 

I I I . 

Shaw a l s o r e a s s e r t s on ap p e a l c l a i m s (1) through (4), as 

s e t out above. 

B e f o r e a d d r e s s i n g those c l a i m s , we f i r s t p o i n t out the 

f o l l o w i n g : 

"'[W]hen the f a c t s are u n d i s p u t e d and an 
a p p e l l a t e c o u r t i s p r e s e n t e d w i t h pure q u e s t i o n s of 
law, t h a t c o u r t ' s r e v i e w i n a Rule 32 p r o c e e d i n g i s 
de novo. ' Ex p a r t e White, 792 So. 2d 1097, 1098 
( A l a . 2001). However, where t h e r e are d i s p u t e d 
f a c t s i n a p o s t c o n v i c t i o n p r o c e e d i n g and the c i r c u i t 
c o u r t r e s o l v e s those d i s p u t e d f a c t s , ' [ t ] h e s t a n d a r d 
of r e v i e w on a p p e a l ... i s whether the t r i a l judge 
abused h i s d i s c r e t i o n when he d e n i e d the p e t i t i o n . ' 
E l l i o t t v. S t a t e , 601 So. 2d 1118, 1119 ( A l a . Crim. 
App. 1992) 
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Boyd v. S t a t e , 913 So. 2d 1113, 1122 ( A l a . Crim. App. 2003). 

Rule 32.3, A l a . R. Crim. P., s t a t e s t h a t " [ t ] h e 

p e t i t i o n e r s h a l l have the burden of p l e a d i n g and p r o v i n g by a 

preponderance of the e v i d e n c e the f a c t s n e c e s s a r y t o e n t i t l e 

the p e t i t i o n e r t o r e l i e f . " Rule 32.6(b), A l a . R. Crim. P., 

s t a t e s t h a t " [ t ] h e p e t i t i o n must c o n t a i n a c l e a r and s p e c i f i c 

statement of the grounds upon which r e l i e f i s sought, 

i n c l u d i n g f u l l d i s c l o s u r e of the f a c t u a l b a s i s of those 

grounds. A bare a l l e g a t i o n t h a t a c o n s t i t u t i o n a l r i g h t has 

been v i o l a t e d and mere c o n c l u s i o n s of law s h a l l not be 

s u f f i c i e n t t o w a r r a n t any f u r t h e r p r o c e e d i n g s . " As t h i s C ourt 

noted i n Boyd: 

"'Rule 32.6(b) r e q u i r e s t h a t the p e t i t i o n i t s e l f 
d i s c l o s e the f a c t s r e l i e d upon i n s e e k i n g r e l i e f . ' 
Boyd v. S t a t e , 746 So. 2d 364, 406 ( A l a . Crim. App. 
1999) . In o t h e r words, i t i s not the p l e a d i n g of a 
c o n c l u s i o n 'which, i f t r u e , e n t i t l e [ s ] the 
p e t i t i o n e r t o r e l i e f . ' L a n c a s t e r v. S t a t e , 638 So. 
2d 1370, 1373 ( A l a . Crim. App. 1993) . I t i s the 
a l l e g a t i o n of f a c t s i n p l e a d i n g which, i f t r u e , 
e n t i t l e a p e t i t i o n e r t o r e l i e f . A f t e r f a c t s are 
p l e a d e d , which, i f t r u e , e n t i t l e the p e t i t i o n e r t o 
r e l i e f , the p e t i t i o n e r i s then e n t i t l e d t o an 
o p p o r t u n i t y , as p r o v i d e d i n Rule 32.9, A l a . R. Crim. 
P., t o p r e s e n t e v i d e n c e p r o v i n g those a l l e g e d 
f a c t s . " 

913 So. 2d a t 1125. 
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"The burden of p l e a d i n g under Rule 32.3 and 
Rule 32.6(b) i s a heavy one. C o n c l u s i o n s 
unsupported by s p e c i f i c f a c t s w i l l not 
s a t i s f y the req u i r e m e n t s of Rule 32.3 and 
Rule 32.6(b). The f u l l f a c t u a l b a s i s f o r 
the c l a i m must be i n c l u d e d i n the p e t i t i o n 
i t s e l f . I f , assuming e v e r y f a c t u a l 
a l l e g a t i o n i n a Rule 32 p e t i t i o n t o be 
t r u e , a c o u r t cannot determine whether the 
p e t i t i o n e r i s e n t i t l e d t o r e l i e f , the 
p e t i t i o n e r has not s a t i s f i e d the burden of 
p l e a d i n g under Rule 32.3 and Rule 32.6(b). 
See B r a c k n e l l v. S t a t e , 883 So. 2d 724 
( A l a . Crim. App. 2003)." 

Hyde v. S t a t e , 950 So. 2d 344, 356 ( A l a . Crim. App. 2006). 

With these p r i n c i p l e s i n mind, we address each of Shaw's 

c l a i m s i n t u r n . 

A. 

F i r s t , Shaw r e a s s e r t s on appea l c l a i m ( 3 ) , as s e t out 

above -- t h a t he was d e n i e d h i s S i x t h Amendment r i g h t t o 

c o u n s e l of c h o i c e when, he says, the t r i a l c o u r t r e f u s e d h i s 

r e p e a t e d r e q u e s t s t o f i r e h i s r e t a i n e d c o u n s e l and t o r e t a i n 

new c o u n s e l . The r e c o r d from Shaw's d i r e c t a p p e a l r e f u t e s 

t h i s c l a i m . 1 

1 T h i s c o u r t may take j u d i c i a l n o t i c e of i t s own r e c o r d s , 
and we do so i n t h i s case. See N e t t l e s v. S t a t e , 731 So. 2d 
626, 629 ( A l a . Crim. App. 1998), and H u l l v. S t a t e , 607 So. 2d 
369, 371 n.1 ( A l a . Crim. App. 1992). 

10 
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In h i s p e t i t i o n , Shaw a l l e g e d t h a t h i s t r i a l c o u n s e l , 

Amardo Wesley P i t t e r s , had been r e t a i n e d t o r e p r e s e n t him, but 

t h a t t h e r e "were c o n s t a n t problems" between him and P i t t e r s 

" [ b ] e f o r e and throughout t r i a l " and t h a t he "begged the t r i a l 

c o u r t t o a l l o w him t o o b t a i n another lawyer because of the 

breakdown i n communication between him and A t t o r n e y P i t t e r s . " 

(C. 23.) Shaw m a i n t a i n e d t h a t " [ t ] h e r e were obvious major 

problems between [him] and h i s a t t o r n e y , Wesley P i t t e r s , f i r s t 

e v i d e n c e d i n the r e c o r d on June 9, 2008, a t a s u p p r e s s i o n 

h e a r i n g , almost a year p r i o r t o the t r i a l " and t h a t " [ t ] h i n g s 

between them o n l y got worse" i n the year l e a d i n g up t o the 

t r i a l . (C. 23.) A c c o r d i n g t o Shaw, P i t t e r s had an o u t b u r s t 

i n open c o u r t and complained t h a t Shaw was " ' f r u s t r a t i n g ' " 

him. (C. 24.) Shaw s a i d t h a t he and P i t t e r s were "more than 

f r u s t r a t e d w i t h each o t h e r months b e f o r e and through the t r i a l 

and s e n t e n c i n g i n t h i s i n s t a n t case." (C. 24.) Shaw a l l e g e d 

t h a t " [ b ] e f o r e and throughout the b e g i n n i n g of the t r i a l , [he] 

and A t t o r n e y P i t t e r s d i s p l a y [ e d ] t h e i r i n a b i l i t y t o c o o p e r a t e , 

communicate, and work t o g e t h e r " and t h a t , as a r e s u l t , he 

" c o n t i n u o u s l y r e q u e s t [ e d ] t h a t he be g i v e n an o p p o r t u n i t y t o 

get another l a w y e r , a l l t o no a v a i l . " (C. 24.) Shaw f u r t h e r 

11 
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a l l e g e d t h a t " h i s c o n t i n u o u s r e q u e s t t o be a l l o w e d t o o b t a i n 

another a t t o r n e y t o a d e q u a t e l y r e p r e s e n t him was not d e s i g n e d 

f o r the purpose of d e l a y i n g and d i s r u p t i n g the t r i a l " and 

t h a t , t h e r e f o r e , the t r i a l c o u r t " s h o u l d have made the k i n d of 

i n q u i r y t h a t might have eased [ h i s ] d i s s a t i s f a c t i o n , d i s t r u s t , 

and/or c o n c e r n , " but t h a t , i n s t e a d , the c o u r t " s u b t l y 

p r e s s u r [ e d ] and [ l e d him] t o pr o c e e d because he had been i n 

j a i l so l o n g , d e s p i t e the obvious and c l e a r c o n f l i c t between 

him and A t t o r n e y P i t t e r s . " (C. 24.) Shaw m a i n t a i n e d t h a t he 

and P i t t e r s had "an i r r e c o n c i l a b l e c o n f l i c t " but t h a t a t no 

time " d i d the t r i a l c o u r t i n q u i r e or t r y t o determine whether 

the c o n f l i c t between [him] and A t t o r n e y P i t t e r s was so g r e a t 

t h a t i t r e s u l t e d i n a t o t a l l a c k of communication p r e v e n t i n g 

an adequate d e f e n s e . " (C. 25.) Shaw a l s o argued t h a t the 

d e n i a l of c o u n s e l of c h o i c e i s " s t r u c t u r a l -- not s u b j e c t t o 

h a r m l e s s - e r r o r a n a l y s i s " (C. 23) and t h a t " [ t ] h e c o n t i n u o u s 

d e n i a l of t h i s q u a l i f i e d r i g h t t o c o u n s e l of c h o i c e i s 

r e v e r s i b l e e r r o r r e g a r d l e s s of whether p r e j u d i c e i s shown." 

(C. 26.) 

12 
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The r e c o r d from Shaw's d i r e c t a p p e a l r e f l e c t s t h a t Shaw 

was i n i t i a l l y r e p r e s e n t e d by Jacob A. Dubin. 2 S u b s e q u e n t l y , 

Shaw, or h i s f a m i l y , r e t a i n e d P i t t e r s t o r e p r e s e n t Shaw. On 

January 9, 2008, P i t t e r s e n t e r e d h i s n o t i c e of appearance on 

b e h a l f of Shaw. P i t t e r s r e p r e s e n t e d Shaw through the A p r i l 

2009 t r i a l , b u t , as e x p l a i n e d i n more d e t a i l below on P a r t 

I I I . B . of t h i s o p i n i o n , new c o u n s e l was a p p o i n t e d t o r e p r e s e n t 

Shaw a t s e n t e n c i n g . D e s p i t e Shaw's a l l e g a t i o n i n h i s p e t i t i o n 

t h a t h i s t r o u b l e s w i t h P i t t e r s began i n June 2008, almost a 

year b e f o r e h i s t r i a l began, the r e c o r d r e f l e c t s t h a t Shaw 

w a i t e d u n t i l the day h i s t r i a l began, a f t e r the j u r y was 

s t r u c k , t o r e q u e s t t h a t he be a l l o w e d t o s u b s t i t u t e new 

c o u n s e l . The r e c o r d r e f l e c t s t h a t , a f t e r v o i r d i r e but b e f o r e 

the s t r i k i n g of the j u r y , the f o l l o w i n g o c c u r r e d : 

"MR. PITTERS: Judge, b e f o r e we go on, I don't 
want t o waste your t i m e , the C o u r t ' s time, these 
j u r o r s ' t i m e . And I'm h a v i n g a whale of a time w i t h 
my c l i e n t because he's i n s i s t e n t t h a t you're not 
g o i n g t o have t r i a l today -- t h a t you're not g o i n g 
t o have a t r i a l -- You've not g i v e n us a r u l i n g on 
the M o t i o n t o Suppress. Y e s t e r d a y , I was over a t 
the j a i l , he was i n s i s t i n g t h a t I f i l e s e v e r a l 
motions; and I've done so. 

2Dubin f i l e d a n o t i c e of appearance on August 7, 2007, 
some t h r e e months b e f o r e Shaw was i n d i c t e d . 
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"THE COURT: W e ' l l take them up r i g h t a f t e r 
l u n c h . I'm j u s t t r y i n g t o get the j u r o r s out of 
her e . " 

(Record on D i r e c t Appeal "RDA," R. 83.) The j u r y was then 

s t r u c k , a f t e r which Shaw r e q u e s t e d t h a t he be a l l o w e d t o be 

speak on h i s own b e h a l f . 

At t h a t p o i n t , the t r i a l c o u r t p e r m i t t e d Shaw t o put 

a n y t h i n g on the r e c o r d he wished. Shaw complained g e n e r a l l y : 

" I don't f e e l l i k e I can get a f a i r and i m p a r t i a l t r i a l . " 

(RDA, R. 86.) When asked why, Shaw s a i d h i s b e l i e f was based 

on " i n e f f e c t i v e a s s i s t a n c e of c o u n s e l ... [and] p r o s e c u t i o n a l 

[ s i c ] m isconduct." (RDA, R. 86.) Shaw a l s o r e q u e s t e d t h a t 

the t r i a l judge recuse h i m s e l f ; a motion the t r i a l c o u r t 

d e n i e d . Shaw f u r t h e r r e q u e s t e d a c o n t i n u a n c e u n t i l he c o u l d 

o b t a i n a t r a n s c r i p t from a f e d e r a l t r i a l , 3 and the co n t i n u a n c e 

was d e n i e d . When r e q u e s t i n g the c o n t i n u a n c e , Shaw p o i n t e d out 

t h a t a t t o r n e y Winston Durant had a l r e a d y o b t a i n e d one 

con t i n u a n c e on h i s b e h a l f even though Durant had not been 

r e t a i n e d t o r e p r e s e n t Shaw. When asked i f he had a n y t h i n g 

e l s e t o say, Shaw a g a i n s t a t e d o n l y g e n e r a l l y t h a t " I j u s t 

3 I t appears t h a t Shaw sued the Montgomery P o l i c e 
Department i n f e d e r a l c o u r t as a r e s u l t of h i s a r r e s t on the 
charges g i v i n g r i s e t o h i s c o n v i c t i o n s . 

14 



CR-12-0674 

can't get no f a i r t r i a l . That's a l l I've got t o say. I a i n ' t 

g o i n g t o be a b l e t o get a f a i r t r i a l . " (RDA, R. 89.) A f t e r 

f u r t h e r c o m p l a i n i n g about the l a c k of the t r a n s c r i p t from the 

f e d e r a l t r i a l , Shaw then p o i n t e d out t h a t the t r i a l c o u r t had 

not y e t r u l e d on the motion t o suppr e s s . The t r i a l c o u r t then 

d e n i e d the motion t o su p p r e s s . 

A f t e r the d e n i a l of the motion t o s u p p r e s s , P i t t e r s put 

on the r e c o r d t h a t Durant, a l t h o u g h not h i r e d by Shaw, s h a r e d 

o f f i c e space w i t h him and was h e l p i n g him w i t h the t r i a l , 

a p p a r e n t l y f r e e of charge. P i t t e r s then i n d i c a t e d t h a t i f 

Shaw d i d not want Durant t o h e l p w i t h the t r i a l , P i t t e r s would 

r e q u e s t t h a t Durant l e a v e the courtroom. When asked by the 

t r i a l c o u r t about h i s "problem" w i t h Durant, the f o l l o w i n g 

o c c u r r e d : 

"[Shaw]: Your Honor, I r e a l l y f e e l l i k e I s h o u l d 
t a l k t o my f a m i l y about g e t t i n g me a la w y e r . I'm 
t a l k i n g about f o r r e a l . That's the way I f e e l 
because I don't f e e l l i k e I'm g o i n g t o get a f a i r 
t r i a l . I'm t a l k i n g about and then my a t t o r n e y -- t o 
t e l l the t r u t h -- i s a l o t t h a t ' s g o i n g on t h a t I 
r e a l l y don't -- s i n c e coming over t h e r e and s e e i n g 
me, t a l k i n g about a t r i a l -- I r e a l l y wasn't 
p r e p a r e d f o r no t r i a l today. And I haven't c a l l e d 
my f o l k s y e t . But then t h e r e ' s a c e r t a i n s i t u a t i o n 
d e a l i n g w i t h my accounts -¬

"THE COURT: -- Mr. Shaw, l e t me say t h i s t o you. 
Mr. Durant i s here a t the r e q u e s t , I assume, of Mr. 

15 



CR-12-0674 

P i t t e r s . Mr. Durant has t r i e d more cases i n t h i s 
courtroom than any la w y e r . And I t h i n k he's one of 
the b e s t l a w y e r s I've seen. I f you want h i s 
a s s i s t a n c e , he's here t o h e l p you. I f you don't 
want him here, h e ' l l go away. But don't s i t here 
and t e l l me about -- You're c o m p l a i n i n g about 
i n e f f e c t i v e a s s i s t a n c e of c o u n s e l where you're 
s i t t i n g t h e r e , you've got two e x p e r i e n c e d lawyers 
s i t t i n g t h e r e a t your s i d e . Make up your mind, man. 

"[Shaw]: Your Honor, I'm t a l k i n g about -- I 
t h i n k I need another l a w y e r . 

"THE COURT: W e l l , you're not g o i n g t o get one. 

"[Shaw]: You the Judge, Your Honor. 

"THE COURT: I t ' s been two years now. 

"Now do you want Mr. Durant t o be i n here w i t h 
you or not? 

"[Shaw]: W e l l , I'm t a l k i n g about, i f we're g o i n g 
t o have a kangaroo c o u r t , you can have who you want 
put i n here. 

"THE COURT: W e l l , i t ' s not up t o me. 

"[Shaw]: I'm t a l k i n g about, I'm b e i n g f o r c e d t o 
take l awyers -¬

"THE COURT: I d i d n ' t h i r e Mr. P i t t e r s . 
"[Shaw]: I know. My f a m i l y d i d . 
"THE COURT: Okay. 

"[Shaw]: My f a m i l y d i d , Your Honor. And i f I'm 
go i n g t o be f o r c e d t o take an a t t o r n e y t o go t o 
t r i a l t h a t I don't f e e l c o m f o r t a b l e g o i n g t o t r i a l 
and don't f e e l l i k e I can get a f a i r t r i a l t h en, you 
know, you're the judge. I can't buck a g a i n s t you. 
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"THE COURT: The o n l y q u e s t i o n I have f o r you 
r i g h t now, Mr. Shaw, w i t h r e g a r d t o Mr. Durant, do 
you want him here t o a s s i s t you? Or do you not want 
him here t o a s s i s t you? Or you don't c a r e , one way 
of the o t h e r ? 

"[Shaw]: Your Honor, you know what, I f e e l l i k e 
I s h o u l d get me another l a w y e r . 

"THE COURT: W e l l , t h a t ' s not g o i n g t o happen, 

Mr. Shaw. So here are your c h o i c e s -¬

"[Shaw]: -- you can j u s t l e t b o t h of them s t a y 

here because I can't get no f a i r t r i a l , Your Honor." 

(RDA, R. 91-93.) 

The s e l e c t e d j u r y was then brought i n t o the courtroom, 

sworn, and r e c e s s e d f o r l u n c h . At t h a t p o i n t , the f o l l o w i n g 

o c c u r r e d : "[Shaw]: Your Honor, can I show you a l e t t e r 
[to l u n c h ] ? b e f o r e you go 

"THE COURT: A l l r i g h t . 

"[Shaw]: T h i s was the s i t u a t i o n t h a t I t r i e d t o 
address a l o n g time ago. T h i s i s a l e t t e r from Mr. 
P i t t e r s t o my f o l k s ( i n d i c a t i n g ) . And I a i n ' t 

g e t t i n g no f a i r -¬

"THE COURT: -- I t e l l you what, Mr. Shaw, i f 
y o u ' l l show i t t o me a t about 1:20, I ' l l l o o k a t i t . 

"[Shaw]: A l l r i g h t . I ' l l have i t f o r you then, 
Your Honor, where Mr. P i t t e r s ' s s e r v i c e s were 
t e r m i n a t e d way back i n May." 
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(RDA, R. 94-95). The r e c o r d i n d i c a t e s t h a t Shaw never 

r e a s s e r t e d any o b j e c t i o n or r e q u e s t r e l a t i n g t o the l e t t e r . 

The l e t t e r t o which Shaw was a p p a r e n t l y r e f e r r i n g i s i n c l u d e d 

i n the r e c o r d from Shaw's d i r e c t a p p e a l . In the l e t t e r , from 

P i t t e r s t o Shaw's s i s t e r , P i t t e r s s t a t e d t h a t a t a h e a r i n g on 

May 27, 2008, s e v e r a l defense motions had been d e n i e d " t o the 

d i s p l e a s u r e of your b r o t h e r . " (RDA, C. 114.) P i t t e r s then 

s t a t e d t h a t "Mr. Shaw demonstrated h i s d i s p l e a s u r e by a l o u d 

o u t b u r s t [and] v e r b a l a t t a c k on me and the c o u r t , i n c l u d i n g 

d i s p a r a g i n g comments of r a c i a l s l u r s " and t h a t Shaw had 

" s t a t e d t h a t he was t e r m i n a t i n g my s e r v i c e s . " (RDA, C. 114.) 

P i t t e r s a l s o s t a t e d i n the l e t t e r , however, t h a t he was 

s c h e d u l e d t o see Shaw a g a i n on May 29, 2008. 

F o l l o w i n g the l u n c h r e c e s s , P i t t e r s r e a s s e r t e d , based on 

Shaw's conduct, t h a t Shaw was incompetent t o s t a n d t r i a l . The 

c o u r t d e t e r m i n e d t h a t Shaw was, i n f a c t , competent based on 

the c o u r t ' s d e a l i n g s w i t h Shaw. The f o l l o w i n g then o c c u r r e d : 

"MR. PITTERS: Judge, are you i n c l i n e d t o 
e n t e r t a i n a p l e a ? 

"THE COURT: I w i l l . 

" [ P r o s e c u t o r ] : There's no o f f e r from the S t a t e 
a t t h i s p o i n t . 
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"THE COURT: W e l l , l e t ' s r e c o n s i d e r . 

"(Pause i n the pr o c e e d i n g s . ) 

"THE COURT: Are we ready t o go, guys? 

"MR. PITTERS: Okay. Judge, w e ' l l go f o r w a r d . 

"[Shaw]: I want t o get me another l a w y e r . I 
want another l a w y e r . I done asked f o r anot h e r 
lawyer two or t h r e e t i m e s . And you're f o r c i n g me t o 
keep him. I don't want him no more. I asked you a 
thousand t i m e s . 

"THE COURT: Mr. Shaw, a l l he's d o i n g i s 
p r e s e n t i n g you an o f f e r . I t ' s up t o you whether t o 
take i t or not take i t . " 

(RDA, R. 98-99). A t t h i s p o i n t i n the p r o c e e d i n g s , Shaw began 

c o m p l a i n i n g t h a t the p o l i c e o f f i c e r s i n v o l v e d i n the case had 

l i e d and had b l i n d e d him i n one eye. The f o l l o w i n g then 

o c c u r r e d : 

"[Shaw]: Get me out of the s t a t e of Alabama. 
That's what they need t o be d o i n g . And they need t o 
be d o i n g i t today. 

"THE COURT: Mr. Shaw, you're not g e t t i n g out of 
the s t a t e of Alabama today. 

"[Shaw]: S i r ? 

"THE COURT: You're not g e t t i n g out of the s t a t e 
of Alabama today. Do you want t o go t o t r i a l or 
not? 

"[Shaw]: I don't care what you do, Your Honor. 
Do i t l i k e you want t o do i t . " 
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(R. 101.) The j u r y was then brought i n t o the courtroom, and 

the t r i a l c o u r t gave i t s p r e l i m i n a r y i n s t r u c t i o n s . A t t h a t 

p o i n t , Shaw r e q u e s t e d t o be taken back t o h i s j a i l c e l l " [ a ] n d 

t h e y can j u s t have t h i s t r i a l w i t h o u t me." (R. 104.) The 

t r i a l c o u r t d e n i e d Shaw's r e q u e s t . 

A f t e r opening s t a t e m e n t s , the S t a t e p r e s e n t e d i t s case¬

i n - c h i e f . P i t t e r s a b l y r e p r e s e n t e d Shaw, making o b j e c t i o n s 

and c r o s s - e x a m i n i n g w i t n e s s e s and, a t one p o i n t , r e q u e s t i n g t o 

r e c a l l one of the S t a t e ' s w i t n e s s e s f o r f u r t h e r c r o s s -

e x a m i n a t i o n a t Shaw's s u g g e s t i o n . 4 J u s t b e f o r e the charge 

c o n f e r e n c e , Shaw a g a i n r e q u e s t e d t h a t he be a l l o w e d time t o 

o b t a i n the t r a n s c r i p t from the f e d e r a l t r i a l t o e s t a b l i s h t h a t 

the p o l i c e o f f i c e r s i n v o l v e d i n the case had l i e d and had 

b l i n d e d him. The t r i a l c o u r t d e n i e d the r e q u e s t . 

A f t e r the S t a t e r e s t e d and the t r i a l c o u r t d i s c u s s e d w i t h 

Shaw h i s r i g h t t o t e s t i f y or not t o t e s t i f y , Shaw a g a i n 

a s s e r t e d t h a t he had r e c e i v e d i n e f f e c t i v e a s s i s t a n c e of 

c o u n s e l , a t which p o i n t the t r i a l c o u r t a l l o w e d Shaw t o c o n f e r 

w i t h P i t t e r s . A f t e r a b r i e f pause, the f o l l o w i n g o c c u r r e d : 

4Because the w i t n e s s had a l r e a d y l e f t , the c o u r t r e f u s e d 
the r e q u e s t . 
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"[Shaw]: Your Honor, I f e e l l i k e i t ' s a t o t a l 
breakdown between me and my a t t o r n e y as I s t i p u l a t e d 
y e s t e r d a y a t the b e g i n n i n g of t h i s t r i a l t h a t I f e l t 
l i k e I needed another a t t o r n e y . I needed a 
c o n t i n u a n c e , Your Honor. But the case done went 
t h i s f a r . And t h e r e ' s s t i l l a breakdown between me 
and my a t t o r n e y . I'm t a l k i n g about, I a i n ' t f e e l i n g 
l i k e I'm b e i n g p r o p e r l y r e p r e s e n t e d by Mr. P i t t e r s 
f o r the money my f o l k s gave -- I don't f e e l l i k e 
I've been p r o p e r l y r e p r e s e n t e d by him a t a l l . You 
understand? 

"And as f a r as i t ' s g o i n g now, you're the Judge. 
I asked you y e s t e r d a y a t the b e g i n n i n g of t r i a l , 
Your Honor, i f I c o u l d get another lawyer and get a 
c o n t i n u a n c e . You d e n i e d me g e t t i n g me another 
l a w y e r . I can't r e p r e s e n t m y s e l f . I'm t a l k i n g 
about, i f I c o u l d have r e p r e s e n t e d m y s e l f , I c o u l d 
r e a l l y t e l l the t r u t h , e v e r y t h i n g -- I r e q u e s t e d of 
the C o u r t , I asked you y e s t e r d a y , Your Honor, c o u l d 
I get me another lawyer and get a c o n t i n u a n c e 
because they done put me i n a p o s i t i o n where the 
r e q u e s t e d -- A t t o r n e y Winston Durant come on r e c o r d 
and asked f o r a c o n t i n u a n c e t h a t I might have the 
t r a n s c r i p t s from the F e d e r a l t r i a l . Okay. They 
come back and put t h a t o f f u n t i l the 6th. We 
r u s h i n g the t r i a l u n t i l -- We come back on the 6th. 
I r e q u e s t e d t h a t I be a b l e t o get me an a t t o r n e y and 
then a c o n t i n u a n c e because the F e d e r a l Court done 
a l r e a d y g r a n t e d me an o p p o r t u n i t y t o get these 
t r a n s c r i p t s which the Court a l l o w e d them t o put o f f 
on F e b r u a r y 4 t h . And now we're i n the f i x -- a 
t r i a l -- and the breakdown a i n ' t j u s t s t a r t e d now. 
I t s t a r t e d a t the b e g i n n i n g of t h i s t r i a l , Your 
Honor. I'm t a l k i n g about when I asked Your Honor -¬
l i k e I was t e l l i n g you -- t h a t on t h i s case about 
you -- And I don't want t o be f i g h t i n g a g a i n s t you 
and your daddy [the judge who p r e s i d e d over the 
f e d e r a l t r i a l ] and a l l them. But t h e y ' r e p u t t i n g me 
i n a p o s i t i o n , I a i n ' t got no more c h o i c e . The 
f o l k s done b l i n d e d me. I'm not f i x i n g t o l a y down 
-- I r e q u e s t e d an a t t o r n e y t h a t my f o l k s might be 
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a b l e t o a f f o r d one t h a t I can f i g h t i t . And they 
done gave him $8, 000. And he a i n ' t d o i n g such a 
g r e a t j o b . Do you u n d e r s t a n d me? 

"Now I asked you y e s t e r d a y t h a t I might have a 
co n t i n u a n c e t h a t I c o u l d get me an a t t o r n e y because 
I t h i n k my f o l k s can get me one because they got 
him. And then they done put me i n a p o s i t i o n where 
they r e c r u i t e d -- i t wasn't even -¬

"THE COURT: -- Mr. Shaw, l e t me ask you 
something. You're over t h e r e i n the county j a i l ; 
r i g h t ? 

"[Shaw]: Yes, s i r . 

"THE COURT: Been s i t t i n g over t h e r e f o r two 
y e a r s . 

"[Shaw]: Yes, s i r , j u s t about. 

"THE COURT: A r e n ' t you ready t o get t h a t over 
w i t h ? 

"[Shaw]: I'm ready t o get i t over w i t h . My l i f e 
i s on the l i n e . " 

(RDA, R. 230-32.) A f t e r f u r t h e r d i s c u s s i o n r e g a r d i n g h i s 

r i g h t t o t e s t i f y , Shaw then s t a t e d " I had a d v i s e d him t o draw 

up h i s motion t o withdraw, he d i d n ' t -- I need another 

a t t o r n e y . That's what I need." (RDA, R. 234.) The c o u r t d i d 

not s p e c i f i c a l l y r u l e on the r e q u e s t , but acknowledged t h a t 

Shaw was unhappy w i t h h i s a t t o r n e y . 

The S i x t h Amendment t o the U n i t e d S t a t e s C o n s t i t u t i o n 

guarantees t h a t " [ i ] n a l l c r i m i n a l p r o s e c u t i o n s , the accused 
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s h a l l e n j o y the r i g h t ... t o have the A s s i s t a n c e of Counsel 

f o r h i s defence." "Comprehended w i t h i n the S i x t h Amendment 

r i g h t t o a s s i s t a n c e of c o u n s e l i s the r i g h t t o the e f f e c t i v e 

a s s i s t a n c e of c o u n s e l and the r i g h t t o c o u n s e l of one's own 

c h o o s i n g . " Lane v. S t a t e , 80 So. 3d 280, 294 ( A l a . Crim. App. 

2010) . However, the r i g h t t o c o u n s e l of c h o i c e i s not 

a b s o l u t e . See Wheat v. U n i t e d S t a t e s , 486 U.S. 153, 159 

(1988) ("The S i x t h Amendment r i g h t t o choose one's own c o u n s e l 

i s c i r c u m s c r i b e d i n s e v e r a l i m p o r t a n t r e s p e c t s . " ) ; and Lane, 

80 So. 3d a t 295 ("The r i g h t t o c o u n s e l of c h o i c e -- e i t h e r 

i n i t i a l l y or c o n t i n u e d r e p r e s e n t a t i o n -- i s not a b s o l u t e -¬

e i t h e r f o r i n d i g e n t or n o n i n d i g e n t d e f e n d a n t s . " ) . "Rather, 

t h i s C ourt has h e l d t h a t a defendant's r i g h t t o c o u n s e l of h i s 

c h o i c e must be b a l a n c e d a g a i n s t the need f o r the e f f i c i e n t and 

e f f e c t i v e a d m i n i s t r a t i o n of j u s t i c e . " Hamm v. S t a t e , 913 So. 

2d 460, 472 ( A l a . Crim. App. 2002). 

I n i t i a l l y , we note t h a t n e i t h e r a t t r i a l nor i n h i s 

p e t i t i o n does Shaw argue t h a t he was i n d i g e n t and t h a t he 

wanted the t r i a l c o u r t t o a p p o i n t c o u n s e l t o r e p l a c e r e t a i n e d 

c o u n s e l . R a t h e r , a t t r i a l , Shaw i n d i c a t e d t h a t he wanted t o 

have h i s f a m i l y h i r e another lawyer and i n h i s p e t i t i o n he 
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a l l e g e d t h a t he wanted t o " o b t a i n " another l a w y e r . Thus, i t 

appears t h a t Shaw merely wanted t o f i r e h i s r e t a i n e d c o u n s e l , 

P i t t e r s , and h i r e new c o u n s e l t o r e p r e s e n t him. 

That b e i n g s a i d , Shaw a l l e g e d i n h i s p e t i t i o n t h a t h i s 

problems w i t h P i t t e r s began almost a year b e f o r e the A p r i l 

2009 t r i a l , a t the June 2008 s u p p r e s s i o n h e a r i n g . C l e a r l y 

t hen, Shaw had ample time b e f o r e the t r i a l began t o f i r e 

P i t t e r s and t o r e t a i n new c o u n s e l t o r e p r e s e n t him, and he d i d 

not need the t r i a l c o u r t ' s a p p r o v a l t o do so. " U n l i k e an 

i n d i g e n t defendant, a p e r s o n w i t h the means t o r e t a i n a lawyer 

need not o b t a i n c o u r t a p p r o v a l t o do so." S t a t e v. K e e r i n s , 

145 Or.App. 491, 494, 932 P.2d 65, 67 (1996). See a l s o S t a t e 

v. M a r t i n e z , 224 Or.App. 588, 591, 198 P.2d 957, 959 (2008) 

("Defendant d i d not need the t r i a l c o u r t ' s p e r m i s s i o n t o 

d i s c h a r g e h i s c o u r t - a p p o i n t e d a t t o r n e y b e f o r e r e t a i n i n g 

p r i v a t e c o u n s e l . " ) . As the I l l i n o i s Supreme Court e x p l a i n e d 

i n People v. P e c o r a r o , 144 I l l . 2 d 1, 578 N.E.2d 942 (1991): 

" I t was not w i t h i n the t r i a l c o u r t ' s r u b r i c of 
a u t h o r i t y t o a d v i s e or e x e r c i s e any i n f l u e n c e or 
c o n t r o l over the s e l e c t i o n of c o u n s e l by defendant, 
who was a b l e t o , and d i d , choose c o u n s e l on h i s own 
a c c o r d . (People v. Walsh (1963), 28 I l l . 2 d 405, 
409, 192 N.E.2d 843.) Moreover, the t r i a l judge 
c o u l d not f o r c e defendant t o r e t a i n c o u n s e l o t h e r 
than t h a t chosen by defendant. (People v. Johnson 
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(1979), 75 I l l . 2 d 180, 185, 25 I l l . D e c . 812, 387 
N.E.2d 688.) Defendant and h i s c o u n s e l were the 
o n l y p a r t i e s who c o u l d have a l t e r e d t h e i r a t t o r n e y -
c l i e n t r e l a t i o n s h i p . " 

144 I l l . 2 d a t 15, 579 N.E.2d a t 948. At any time b e f o r e h i s 

t r i a l began, Shaw c o u l d have f i r e d P i t t e r s and r e t a i n e d new 

c o u n s e l . Indeed, the May 2008 l e t t e r P i t t e r s wrote t o Shaw's 

s i s t e r r e f l e c t s t h a t Shaw t h r e a t e n e d t o f i r e P i t t e r s and t o 

h i r e a new a t t o r n e y . Y et, f o r whatever reason, Shaw d i d not 

f o l l o w t h r o u g h on h i s t h r e a t . The r e c o r d c o n t a i n s no 

i n d i c a t i o n t h a t Shaw took any s t e p s a t a l l i n the months 

p r e c e d i n g h i s t r i a l t o o b t a i n new c o u n s e l . Shaw cannot now 

complain t h a t he was d e n i e d h i s r i g h t t o c o u n s e l of c h o i c e 

when Shaw c o u l d have, a t any time b e f o r e h i s t r i a l , f i r e d 

P i t t e r s and h i r e d new c o u n s e l but f a i l e d t o do so. 

Moreover, Shaw's r e q u e s t , a f t e r h i s t r i a l began, t h a t he 

be p e r m i t t e d t o r e t a i n new c o u n s e l was c l e a r l y u n t i m e l y . A 

motion t o s u b s t i t u t e c o u n s e l made the f i r s t day of t r i a l i s 

" u n t i m e l y under a l l but the most e x i g e n t c i r c u m s t a n c e s . " 

U n i t e d S t a t e s , v. Corporan-Cuevas, 35 F.3d 953, 956 (4th C i r . 

1994). See a l s o U n i t e d S t a t e s v. T r u j i l l o , 376 F.3d 593, 606 

(6th C i r . 2004) (motion f o r s u b s t i t u t i o n of c o u n s e l t h r e e days 

b e f o r e t r i a l i s s e t t o b e g i n i s u n t i m e l y ) . " I t i s w i t h i n the 
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t r i a l c o u r t ' s sound d i s c r e t i o n t o r e f u s e t o a l l o w a defendant 

to d i s m i s s h i s a t t o r n e y a f t e r the t r i a l has commenced." Hayes  

v. S t a t e , 340 So. 2d 1142, 1143 ( A l a . Crim. App. 1976). As 

a l r e a d y noted, "[a] defendant's r i g h t t o c o u n s e l of h i s c h o i c e 

must be b a l a n c e d a g a i n s t the need f o r the e f f i c i e n t and 

e f f e c t i v e a d m i n i s t r a t i o n of j u s t i c e . " Hamm, 913 So. 2d a t 

472. In L o v i n v. S t a t e , 286 S.W.3d 275 (Tenn. 2009), the 

Tennessee Supreme Court e x p l a i n e d : 

"When a p r i s o n e r d e s i r e s t o d i s c h a r g e a r e t a i n e d 
l a w y e r , the a p p r o p r i a t e focus i s on b a l a n c i n g the 
p r i s o n e r ' s r i g h t t o d i s c h a r g e h i s or her lawyer 
a g a i n s t the c o u r t ' s o b l i g a t i o n t o a d m i n i s t e r j u s t i c e 
e f f i c i e n t l y by a v o i d i n g u n r easonable d e l a y . People  
v. O r t i z , 275 C a l . R p t r . 191, 800 P.2d a t 552-53; 
Jackson v. S t a t e , 979 So. 2d 442, 444 ( F l a . D i s t . 
C t. App. 2008) . A p r i s o n e r ' s e x e r c i s e of h i s or her 
r i g h t t o d i s c h a r g e h i s or her lawyer cannot be 
p e r m i t t e d t o 'unduly h i n d e r the f a i r , e f f i c i e n t and 
o r d e r l y a d m i n i s t r a t i o n of j u s t i c e . ' U n i t e d S t a t e s  
v. P a n z a r d i A l v a r e z , 816 F.2d 813, 816 (1st C i r . 
1987) ( c i t a t i o n s o m i t t e d ) . Thus, the c o u r t s s h o u l d 
not p e r m i t p r i s o n e r s t o use t h e i r a b i l i t y t o 
d i s c h a r g e t h e i r r e t a i n e d lawyer as a t a c t i c a l p l o y 
t o d i s r u p t and d e l a y o r d e r l y j u d i c i a l p r o c e e d i n g s . 
S t a t e v. Chadwick, 224 Tenn. 75, 78-80, 450 S.W.2d 
568, 570 (1970); S t a t e v. Z y l a , 628 S.W.2d 39, 41-42 
(Tenn. Crim. App. 1981); see a l s o T y l e r v. S t a t e , 
945 So. 2d 662, 664 ( F l a . D i s t . C t . App. 2007)." 

286 S.W.3d a t 286. A l t h o u g h Shaw a l l e g e d i n h i s p e t i t i o n t h a t 

h i s r e q u e s t t o r e t a i n new c o u n s e l was not f o r the purpose of 

d e l a y i n g h i s t r i a l , those p o r t i o n s of the r e c o r d quoted above 
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i n d i c a t e o t h e r w i s e . Indeed, i t i s c l e a r from the r e c o r d t h a t 

Shaw c o n t r i v e d a d i s p u t e between him and P i t t e r s i n an attempt 

t o d e l a y h i s t r i a l . T h e r e f o r e , Shaw was not d e n i e d h i s r i g h t 

t o c o u n s e l of c h o i c e . 

B. 

Shaw a l s o r e a s s e r t s on appea l c l a i m (2), as s e t out above 

-- t h a t h i s sentences v i o l a t e p r i n c i p l e s of d o u b l e - j e o p a r d y . 

He argues on a p p e a l , as he d i d i n h i s p e t i t i o n , t h a t he was 

o r i g i n a l l y s e ntenced t o 27 y e a r s ' imprisonment f o r the f i r s t -

d e g r e e - t h e f t and t r a f f i c k i n g - i n - s t o l e n - i d e n t i t i e s c o n v i c t i o n s , 

and t o 5 y e a r s ' imprisonment f o r the p o s s e s s i o n - o f - c o c a i n e 

c o n v i c t i o n and f o r each of the p o s s e s s i o n - o f - a - f o r g e d -

i n s t r u m e n t c o n v i c t i o n s , w i t h a l l the sentences t o run 

c o n c u r r e n t l y , but t h a t f o u r days a f t e r the o r i g i n a l sentences 

were imposed, the t r i a l c o u r t i n c r e a s e d h i s 5-year sentences 

t o 10-year sentences and o r d e r e d t h a t those sentences were t o 

run c o n s e c u t i v e l y t o the two 27-year s e n t e n c e s , thus r e s u l t i n g 

i n h i s b e i n g p u n i s h e d t w i c e f o r each of h i s c o n v i c t i o n s . 

R e l y i n g on S h i v e n e r v. S t a t e , 958 So. 2d 913 ( A l a . Crim. App. 

2006), and o t h e r s i m i l a r cases h o l d i n g t h a t a t r i a l c o u r t i s 

not a u t h o r i z e d t o i n c r e a s e a defendant's sentence a f t e r i t has 
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e n t e r e d a v a l i d s e ntence, Shaw argues t h a t once the t r i a l 

c o u r t sentenced him on May 14, 2009, i t had no a u t h o r i t y , f o u r 

days l a t e r on May 18, 2009, t o i n c r e a s e the v a l i d l y imposed 

se n t e n c e s . T h i s argument i s m e r i t l e s s . 

The r e c o r d from Shaw's d i r e c t a p p e a l r e f l e c t s t h a t the 

j u r y r e t u r n e d i t s v e r d i c t s f i n d i n g Shaw g u i l t y on a l l counts 

on A p r i l 7, 2009. On A p r i l 14, 2009, Shaw f i l e d a pro se 

n o t i c e of appea l s t a t i n g t h a t he wanted t o appea l h i s 

c o n v i c t i o n s because, he s a i d , h i s t r i a l c o u n s e l had been 

i n e f f e c t i v e . 5 On A p r i l 21, 2009, P i t t e r s moved t o withdraw 

from r e p r e s e n t i n g Shaw.6 In an o r d e r d a t e d by the t r i a l c o u r t 

A p r i l 17, 2009, but stamped as f i l e d i n the c i r c u i t c l e r k ' s 

o f f i c e on A p r i l 21, 2009, the t r i a l c o u r t g r a n t e d P i t t e r s ' s 

motion t o withdraw and a p p o i n t e d new c o u n s e l " t o r e p r e s e n t 

[Shaw] i n the ap p e a l of t h i s m a t t e r . " (RDA, C. 118.) 7 On May 

5The n o t i c e was stamped as f i l e d i n the c i r c u i t c l e r k ' s 
o f f i c e on A p r i l 14, 2009, but was d a t e d by Shaw A p r i l 12, 
2009. 

6The motion i s bot h d a t e d by P i t t e r s A p r i l 21, 2009, and 
stamped as f i l e d i n the c i r c u i t c l e r k ' s o f f i c e on A p r i l 21, 
2009. 

7 I t i s u n c l e a r from the r e c o r d why the c i r c u i t c o u r t 
i s s u e d an o r d e r g r a n t i n g the motion t o withdraw f o u r days 
b e f o r e the motion was f i l e d . 
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14, 2009, Shaw appeared f o r a s e n t e n c i n g h e a r i n g . P i t t e r s 

a l s o appeared a t the s e n t e n c i n g h e a r i n g p u r p o r t e d l y 

r e p r e s e n t i n g Shaw and making arguments on Shaw's b e h a l f . The 

t r i a l c o u r t s e n t e n c e d Shaw t o 5 y e a r s ' imprisonment f o r the 

p o s s e s s i o n - o f - c o c a i n e c o n v i c t i o n and each of the p o s s e s s i o n -

o f - a - f o r g e d - i n s t r u m e n t c o n v i c t i o n s and t o 27 y e a r s ' 

imprisonment f o r the f i r s t - d e g r e e - t h e f t and t r a f f i c k i n g - i n -

s t o l e n - i d e n t i t i e s c o n v i c t i o n s , and o r d e r e d t h a t a l l the 

sentences run c o n c u r r e n t l y w i t h each o t h e r . 

Immediately f o l l o w i n g the i m p o s i t i o n of sente n c e , the 

f o l l o w i n g o c c u r r e d : 

"MR. PITTERS: I would ask the Court t o -- t h e r e 
i s an i s s u e here w i t h r e s p e c t t o -- I've p r e v i o u s l y 
f i l e d a Mo t i o n t o Withdraw. Mr. Shaw has -- f o r a l l 
p r a c t i c a l purposes has -- been a s k i n g f o r me t o 
withdraw from t h i s case. When the v e r d i c t was 
announced, he gave o r a l n o t i c e of ap p e a l -- The 
Alabama Court of C r i m i n a l Appeals -- W e ' l l have t o 
w a i t u n t i l s e n t e n c i n g . So a t t h i s t i m e , I ' l l s o r t 
of r e - f i l e o r a l l y and ask the Court f o r l e a v e t o 
withdraw. I was r e t a i n e d -¬

"THE COURT: — f i l e a w r i t t e n motion, p l e a s e . 
Have you a l r e a d y f i l e d a w r i t t e n motion? 

"MR. PITTERS: Yes, I d i d . 

"THE COURT: Okay. W e l l , i t w i l l be g r a n t e d . 
And we w i l l a p p o i n t Mr. Shaw another a t t o r n e y u n l e s s 
he wants t o h i r e h i s own. 
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"[Shaw]: Your Honor, I would l i k e t o say 
something. 

"THE COURT: A l l r i g h t . 

"[Shaw]: You sent an o r d e r over t o me t h a t I got 
a copy of i t t h a t s t a t e d t h a t on the 17th t h a t Mr. 
P i t t e r s had withdrew then. I'm q u e s t i o n i n g , how he 
come back t o be r e p r e s e n t i n g me now? I mean, you 
o r d e r e d t h a t he withdrew on the 17th. And I'm 
wondering, how he come t o be r e p r e s e n t i n g me now? 
I'm t a l k i n g about a t s e n t e n c i n g . You know, I'm 
t a l k i n g about -¬

"THE JUDICIAL ASSISTANT: I may be a b l e t o 
c l a r i f y t h a t a l i t t l e b i t f o r Mr. Shaw. Mr. P i t t e r s 
was a l l o w e d t o withdraw as t o your a p p e a l . You 
f i l e d an a p p e a l . 

"[Shaw]: I f Mr. P i t t e r s withdrew, he withdrew, 
p e r i o d , because my f o l k s p a i d him $8,500, I mean, t o 
r e p r e s e n t me. I f he withdrew on the 17th, he f i l e d 
a motion. The Court g r a n t e d h i s motion. He 
s h o u l d n ' t have been here r e p r e s e n t i n g me now. 
That's the way I l o o k -- I t h i n k t h a t ' s the way the 
law s h o u l d go. I f he withdrew on the 17th from my 
case and then he come back t h i s morning t o r e p r e s e n t 
me, how i s t h a t ? How are you go i n g t o r e p r e s e n t ? 
How are you g o i n g t o withdrew on the 18th and then 
come back and r e p r e s e n t me when you f e e l l i k e 
r e p r e s e n t i n g me -¬

"THE COURT: -- do you want me t o a p p o i n t you 
another a t t o r n e y f o r your s e n t e n c i n g ? 

"[Shaw]: I would l i k e t h a t . 

"THE COURT: Okay. W e ' l l do the s e n t e n c i n g next 
Monday. 

"Ms. B a t t l e - H o d g e , you're a p p o i n t e d t o r e p r e s e n t 
Mr. Shaw on Monday. 
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"MS. BATTLE-HODGE: Thank you, Your Honor. 

"MR. PITTERS: May I be excused? 

"THE COURT: A l l r i g h t . " 

(RDA, R. 288-90.) The p r o c e e d i n g s were a d j o u r n e d u n t i l May 

18, 2009, a t which p o i n t a second s e n t e n c i n g h e a r i n g was h e l d , 

d u r i n g which J u r a l d i n e B a t t l e - H o d g e r e p r e s e n t e d Shaw and made 

arguments on Shaw's b e h a l f . At the second s e n t e n c i n g h e a r i n g , 

the t r i a l c o u r t s entenced Shaw t o 10 y e a r s ' imprisonment f o r 

the p o s s e s s i o n - o f - c o c a i n e c o n v i c t i o n and f o r each of the 

p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t c o n v i c t i o n s and t o 27 

y e a r s ' imprisonment f o r the f i r s t - d e g r e e - t h e f t and 

t r a f f i c k i n g - i n - s t o l e n - i d e n t i t i e s c o n v i c t i o n s , and o r d e r e d t h a t 

the f i v e 10-year sentences run c o n c u r r e n t l y w i t h each o t h e r 

but run c o n s e c u t i v e l y t o the two 27-year c o n v i c t i o n s . 

Shaw i s c o r r e c t t h a t " [ o ] nce a v a l i d sentence has been 

e n t e r e d , i t cannot, i n the absence of f r a u d or another 

c o m p e l l i n g reason, be a l t e r e d anytime t h e r e a f t e r so as t o 

i n c r e a s e the s e v e r i t y of the sentence." Ex p a r t e T i c e , 475 

So. 2d 590, 591-92 ( A l a . 1984) (emphasis added). " I n c r e a s i n g 

a v a l i d sentence a f t e r a defendant has commenced s e r v i n g the 

sentence v i o l a t e s the p r o h i b i t i o n a g a i n s t double j e o p a r d y i n 
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both the U n i t e d S t a t e s and Alabama C o n s t i t u t i o n s . " S n e l l v.  

S t a t e , 723 So. 2d 105, 108 ( A l a . Crim. App. 1998) (emphasis 

added). However, as t h i s C ourt e x p l a i n e d i n B r y a n t v. S t a t e , 

29 So. 3d 928 ( A l a . Crim. App. 2009): 

" ' [ A ] n i n c r e a s e i n sentence where the [ p r e v i o u s ] 
sentence i s v o i d i s the "most common e x c e p t i o n t o 
the g e n e r a l r u l e p r o h i b i t i n g enhancement of an 
imposed sen t e n c e . " ' C l i n e v. S t a t e , 571 So. 2d 368, 
369-70 ( A l a . Crim. App. 1990), q u o t i n g A. Campbell, 
Law of S e n t e n c i n g § 59 (1978). ' [ I ] n c o r r e c t i n g an 
i l l e g a l s entence, the double j e o p a r d y p r o t e c t i o n i s 
not v i o l a t e d even i f the defendant has begun s e r v i n g 
the o r i g i n a l s entence.' I d . a t 370 (emphasis added 
[ i n B r y a n t ] ) . '"[E]ven a f t e r the defendant has 
begun t o serve h i s sentence, the t r i a l c o u r t i s 
o b l i g a t e d t o a l t e r an i n v a l i d sentence; f u r t h e r , any 
i n c r e a s e i n the sentence does not r a i s e double 
j e o p a r d y problems."' G r e e n h i l l v. S t a t e , 746 So. 2d 
1064, 1072 ( A l a . Crim. App. 1999) (emphasis added 
[ i n B r y a n t ] ), q u o t i n g Love v. S t a t e , 681 So. 2d 
1108, 1109 ( A l a . Crim. App. 1996). See a l s o Bozza  
v. U n i t e d S t a t e s , 330 U.S. 160, 67 S.Ct. 645, 91 
L.Ed. 818 (1947), and Hughes v. S t a t e , 518 So. 2d 
890 ( A l a . Crim. App. 1987)." 

29 So. 3d a t 937. 

In t h i s case, the o r i g i n a l sentences imposed on Shaw on 

May 14, 2009, were not v a l i d sentences because Shaw was not 

r e p r e s e n t e d by c o u n s e l d u r i n g t h a t o r i g i n a l s e n t e n c i n g 

h e a r i n g . As Shaw h i m s e l f argued t o the t r i a l c o u r t a t the May 

14, 2009, s e n t e n c i n g h e a r i n g , c o u n s e l who was p r e s e n t a t t h a t 

h e a r i n g had a l r e a d y withdrawn from r e p r e s e n t i n g him and, t h u s , 
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Shaw was, i n e f f e c t , w i t h o u t c o u n s e l d u r i n g t h a t h e a r i n g . I t 

i s w e l l s e t t l e d t h a t "[a] defendant has a r i g h t t o c o u n s e l 

d u r i n g s e n t e n c i n g . " T a r v e r v. S t a t e , 985 So. 2d 494, 494 

( A l a . Crim. App. 2006). "Unless a defendant has or waives 

a s s i s t a n c e of c o u n s e l , the S i x t h Amendment i s a j u r i s d i c t i o n a l 

bar t o a v a l i d c o n v i c t i o n and sentence." B e r r y v. S t a t e , 630 

So. 2d 127, 130 ( A l a . Crim. App. 1993). " [ I ] t i s the l a c k of 

c o u n s e l , c o u p l e d w i t h the absence of a knowing and i n t e l l i g e n t 

w a i v e r t h e r e o f , t h a t a c t s t o deny the defendant c o u n s e l and t o 

j u r i s d i c t i o n a l l y bar h i s " sentence. C o u g h l i n v. S t a t e , 842 

So. 2d 30, 33 ( A l a . Crim. App. 2002). I f a c r i m i n a l defendant 

i s d e n i e d c o u n s e l a t s e n t e n c i n g , the r e s u l t i n g sentence i s 

i l l e g a l . See Ex p a r t e Anderson, 434 So. 2d 737, 737-38 ( A l a . 

1983) (where defendant was d e n i e d c o u n s e l a t s e n t e n c i n g , the 

sentence was erroneous and a new s e n t e n c i n g h e a r i n g was 

n e c e s s a r y ) . Because Shaw was e f f e c t i v e l y d e n i e d c o u n s e l a t 

the o r i g i n a l May 14, 2009, s e n t e n c i n g h e a r i n g , the sentences 

imposed a t t h a t h e a r i n g were i l l e g a l and v o i d f o r l a c k of 

j u r i s d i c t i o n . T h e r e f o r e , r e s e n t e n c i n g Shaw f o u r days l a t e r 

was not o n l y p e r m i s s i b l e but was r e q u i r e d t o c o r r e c t the 
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i l l e g a l i t y i n the o r i g i n a l s e n t e n c i n g and d i d not v i o l a t e 

d o u b l e - j e o p a r d y p r i n c i p l e s . 

C. 

Shaw f u r t h e r r e a s s e r t s on appea l c l a i m ( 4), as s e t out 

above -- t h a t h i s c o n v i c t i o n s f o r f i r s t - d e g r e e t h e f t and f o u r 

counts of p o s s e s s i o n of a f o r g e d i n s t r u m e n t v i o l a t e d d o u b l e -

j e o p a r d y p r i n c i p l e s . He argues on a p p e a l , as he d i d i n h i s 

Rule 32 p e t i t i o n , t h a t the c u r r e n c y t h a t formed the b a s i s of 

the t h e f t charge was o b t a i n e d as a r e s u l t of the p o s s e s s i o n -

o f - a - f o r g e d - i n s t r u m e n t charges and t h a t , t h u s , a l l f i v e 

charges arose from the same a c t or o m i s s i o n , and c o n v i c t i o n s 

f o r a l l f i v e v i o l a t e d h i s r i g h t t o be f r e e from double 

j e o p a r d y . T h i s argument i s m e r i t l e s s on i t s f a c e . 

I t i s w e l l s e t t l e d t h a t "[a] s i n g l e crime cannot be 

d i v i d e d i n t o two or more o f f e n s e s and t h e r e b y s u b j e c t the 

p e r p e t r a t o r t o m u l t i p l e c o n v i c t i o n s f o r the same o f f e n s e . " Ex 

p a r t e Darby, 516 So. 2d 786, 787 ( A l a . 1987). However: 

"Under the p r i n c i p l e s of double j e o p a r d y , ' [ t ] h e 
a p p l i c a b l e r u l e i s t h a t , where the same a c t or 
t r a n s a c t i o n c o n s t i t u t e s a v i o l a t i o n of two d i s t i n c t 
s t a t u t o r y p r o v i s i o n s , the t e s t t o be a p p l i e d t o 
determine whether t h e r e are two o f f e n s e s or o n l y 
one, i s whether each p r o v i s i o n r e q u i r e s p r o o f of a 
f a c t which the o t h e r does n o t . ' B l o c k b u r g e r v.  
U n i t e d S t a t e s , 284 U.S. 299, 304, 52 S.Ct. 180, 76 
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L.Ed. 306 (1932). T h e r e f o r e , '"[a] s i n g l e a c t may 
be an o f f e n s e a g a i n s t two s t a t u t e s ; and i f each 
s t a t u t e r e q u i r e s p r o o f of an a d d i t i o n a l f a c t which 
the o t h e r does not, an a c q u i t t a l or c o n v i c t i o n under 
e i t h e r s t a t u t e does not exempt the defendant from 
p r o s e c u t i o n and punishment under the o t h e r . " ' I d . 
( q u o t i n g G a v i e r e s v. U n i t e d S t a t e s , 220 U.S. 338, 
342, 31 S.Ct. 421, 55 L.Ed. 489 (1911), i n t u r n 
q u o t i n g Morey v. Commonwealth, 108 Mass. 433 
(18 7 1 ) ) . " 

Ex p a r t e Dixon, 804 So. 2d 1075, 1078-79 ( A l a . 2000) . " I n 

o t h e r words, as l o n g as each s t a t u t o r y o f f e n s e r e q u i r e s p r o o f 

of a d d i t i o n a l f a c t s , the double j e o p a r d y p r o h i b i t i o n i s not 

i m p l i c a t e d . " Ex p a r t e Dawson, 675 So. 2d 905, 907 ( A l a . 

1996). 

Shaw was i n d i c t e d f o r , and c o n v i c t e d o f , f i r s t - d e g r e e 

t h e f t of p r o p e r t y by d e c e p t i o n f o r the t h e f t of c u r r e n c y 

e x c e e d i n g $2,500. (RDA, C. 9.) S e c t i o n 13A-8-2(2), A l a . Code 

1975, s t a t e s t h a t "[a] p e r s o n commits the crime of the t h e f t 

of p r o p e r t y i f he or she ... [ k ] n o w i n g l y o b t a i n s by d e c e p t i o n 

c o n t r o l over the p r o p e r t y of a n o t h e r , w i t h i n t e n t t o d e p r i v e 

the owner of h i s or her p r o p e r t y . " S e c t i o n 13A-8-3(a), A l a . 

Code 1975, d e f i n e s f i r s t - d e g r e e t h e f t , i n r e l e v a n t p a r t , as 

" [ t ] h e t h e f t of p r o p e r t y which exceeds two thousand f i v e 

hundred d o l l a r s ($2,500) i n v a l u e . " On the o t h e r hand, § 13A-

9-6(a), A l a . Code 1975, p r o v i d e s t h a t "[a] person commits the 
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crime of c r i m i n a l p o s s e s s i o n of a f o r g e d i n s t r u m e n t i n the 

second degree i f he p o s s e s s e s or u t t e r s any f o r g e d i n s t r u m e n t 

of a k i n d s p e c i f i e d i n S e c t i o n 13A-9-3 w i t h knowledge t h a t i t 

i s f o r g e d and w i t h i n t e n t t o d e f r a u d . " 8 

C o n t r a r y t o Shaw's c o n t e n t i o n , f i r s t - d e g r e e t h e f t of 

p r o p e r t y and second-degree p o s s e s s i o n of a f o r g e d i n s t r u m e n t 

each r e q u i r e elements t h a t the o t h e r does not. For example, 

f i r s t - d e g r e e t h e f t r e q u i r e s t h a t the v a l u e of the p r o p e r t y 

exceed $2,500, w h i l e second-degree p o s s e s s i o n of a f o r g e d 

i n s t r u m e n t has no minimum-value req u i r e m e n t . Second-degree 

p o s s e s s i o n of a f o r g e d i n s t r u m e n t r e q u i r e s p o s s e s s i n g or 

u t t e r i n g a " f o r g e d i n s t r u m e n t " -- d e f i n e d as "[a] w r i t t e n 

i n s t r u m e n t which has been f a l s e l y made, completed or a l t e r e d " 

§ 13A-9-1(7), A l a . Code 1975 -- l i s t e d i n § 13A-9-3(a), w h i l e 

f i r s t - d e g r e e t h e f t does not r e q u i r e t h a t the p r o p e r t y s t o l e n 

be a f a l s e l y made, completed, or a l t e r e d i n s t r u m e n t l i s t e d i n 

§ 13A-9-3(a). Because f i r s t - d e g r e e t h e f t by d e c e p t i o n and 

second-degree p o s s e s s i o n of a f o r g e d i n s t r u m e n t each r e q u i r e 

8 S e c t i o n 13A-9-3(a), A l a . Code 1975, l i s t s s e v e r a l 
i n s t r u m e n t s t h a t can form the b a s i s of a second-degree 
p o s s e s s i o n - o f - a - f o r g e d - i n s t r u m e n t c o n v i c t i o n , i n c l u d i n g "a 
check, d r a f t , note or o t h e r commercial i n s t r u m e n t . " In t h i s 
case, Shaw was i n d i c t e d f o r p o s s e s s i n g or u t t e r i n g f o r g e d 
checks. 
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elements t h a t the o t h e r does not, c o n v i c t i o n s f o r b o t h f i r s t -

degree t h e f t and second-degree p o s s e s s i o n of a f o r g e d 

i n s t r u m e n t a r i s i n g out of the same conduct or t r a n s a c t i o n do 

not v i o l a t e d o u b l e - j e o p a r d y p r i n c i p l e s . 

D. 

F i n a l l y , Shaw r e a s s e r t s on a p p e a l c l a i m (1), as s e t out 

above -- t h a t the t r i a l c o u r t l a c k e d j u r i s d i c t i o n t o render 

the judgments or t o impose the sentences because, he s a i d , he 

was incompetent t o s t a n d t r i a l . T h i s c l a i m , however, was not 

p l e a d e d w i t h s u f f i c i e n t s p e c i f i c i t y t o s a t i s f y the 

requ i r e m e n t s i n Rul e s 32.3 and 32.6 ( b ) , A l a . R. Crim. P. 

In h i s p e t i t i o n , Shaw a l l e g e d t h a t "he was m e n t a l l y 

i m p a i r e d and s u f f e r e d from severe s c h i z o p h r e n i a . " (C. 14.) 

Shaw s a i d t h a t he had "a h i s t o r y of l o n g - t e r m severe mental 

i l l n e s s , s u f f e r i n g from p e r i o d i c and f r e q u e n t bouts of severe 

s c h i z o p h r e n i a where he was and i s c o m p l e t e l y unable t o 

f u n c t i o n n o r m a l l y , competently, or r e a s o n a b l y , i n normal day-

to-day b a s i c d e c i s i o n making." (C. 15.) He a l s o s t a t e d t h a t 

h i s " i n t e l l e c t u a l d i s a b i l i t y " o r i g i n a t e d " i n h i s c h i l d h o o d or 

e a r l y a d u l t h o o d " and r e s u l t e d i n " l i m i t a t i o n s i n h i s d a i l y 

l i f e s k i l l s needed t o l i v e i n d e p e n d e n t l y i n the community and 
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an i n a b i l i t y t o make coherent and r e a s o n a b l e d e c i s i o n s . " (C. 

14.) Shaw f u r t h e r a l l e g e d t h a t h i s " b e h a v i o r throughout t r i a l 

was i r r a t i o n a l and i n a p p r o p r i a t e " and e v i d e n c e d t h a t he was 

not " a b l e t o a s s i s t i n h i s own defense i n any m e a n i n g f u l way." 

(C. 14.) Shaw s t a t e d t h a t "a s i m p l e r e a d i n g of pages 95-101  

of the t r i a l t r a n s c r i p t " as w e l l as E x h i b i t s A, B, and C, 

a t t a c h e d t o h i s p e t i t i o n , 9 e s t a b l i s h e d t h a t he was incompetent 

at the time of t r i a l . (C. 17.) 

E x h i b i t A a t t a c h e d t o Shaw's p e t i t i o n i s a " R a t i n g 

D e c i s i o n " by the Department of V e t e r a n s A f f a i r s ("DVA") da t e d 

October 16, 2003, wherein the DVA s t a t e s t h a t Shaw s e r v e d i n 

the U n i t e d S t a t e s Army from August 22, 1968, through June 28, 

1969, and was "a v e t e r a n of the Vietnam E r a . " (C. 45.) The 

DVA then s t a t e d t h a t " [ s ] e r v i c e c o n n e c t i o n f o r s c h i z o p h r e n i a 

i s g r a n t e d w i t h an e v a l u a t i o n of 70 p e r c e n t . " (C. 45.) 

E x h i b i t B i s a l e t t e r from Serena L u r i e B l o o m f i e l d , a l i c e n s e d 

9 " A l t h o u g h a Rule 32 p e t i t i o n e r i s not r e q u i r e d t o i n c l u d e 
attachments t o h i s or her p e t i t i o n i n o r d e r t o s a t i s f y the 
p l e a d i n g r e q u i r e m e n t s i n Rule 32.3 and Rule 32.6(b), when a 
p e t i t i o n e r does so, those attachments are c o n s i d e r e d p a r t of 
the p l e a d i n g s . " Conner v. S t a t e , 955 So. 2d 473, 476 ( A l a . 
Crim. App. 2006) . See a l s o Ex p a r t e Lucas, 865 So. 2d 418 
( A l a . 2002) (attachments t o a Rule 32 p e t i t i o n are c o n s i d e r e d 
p a r t of the p l e a d i n g s ) . 
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p s y c h o l o g i s t , d a t e d J u l y 5, 2010, i n which B l o o m f i e l d s t a t e s , 

i n r e l e v a n t p a r t : 

"My r e c o r d s i n d i c a t e t h a t you s e r v e d i n the 
U n i t e d S t a t e s m i l i t a r y and t h a t you have co-morbid 
diagnoses of substance abuse and P o s t t r a u m a t i c 
S t r e s s D i s o r d e r . You a l s o had a h i s t o r y of 
S c h i z o p h r e n i a w i t h s c h i z o i d f e a t u r e s and the 
P o s t t r a u m a t i c S t r e s s D i s o r d e r . 

" I t s h o u l d be known t h a t the f i r s t time I 
e v a l u a t e d you was i n 1997. I saw you numerous times 
s i n c e then. ... 

" I conducted numerous e v a l u a t i o n s and re v i e w e d 
a g r e a t d e a l of documentation i n v o l v i n g you and your 
mental h e a l t h c o n d i t i o n . My i m p r e s s i o n s were i n the 
p a s t a t l e a s t t h a t you had a substance dependence 
d i s o r d e r , t h a t you had numerous mental h e a l t h 
c o n d i t i o n s b e g i n n i n g a t age 19. You were d i s c h a r g e d 
from the U n i t e d S t a t e s m i l i t a r y a f t e r s e r v i n g i n 
combat r e l a t e d a c t i v i t i e s i n Vietnam. As a c h i l d 
you were dia g n o s e d w i t h h y p e r a c t i v i t y . You 
e x p e r i e n c e c h r o n i c n i g h t m a r e s , f l a s h b a c k s , c o l d 
sweats, a u d i t o r y and v i s u a l h a l l u c i n a t i o n s . 

"My d i a g n o s t i c i m p r e s s i o n s i n c l u d e d 
P o s t t r a u m a t i c S t r e s s D i s o r d e r ; P s y c h o t i c D i s o r d e r 
NOS; S c h i z o p h r e n i a , C h r o n i c U n d i f f e r e n t i a t e d Type; 
Substance Abuse Dependence. Even w i t h these 
diagnoses I most o f t e n found you v e r y c o o p e r a t i v e 
and a t t e m p t i n g t o seek t r e a t m e n t . " 

(C. 46.) F i n a l l y , E x h i b i t C appears t o be admittance r e c o r d s 

t o a p s y c h i a t r i c h o s p i t a l i n F l o r i d a -- one d a t e d September 

21, 1993, and the o t h e r d a t e d March 15, 1995. The 1993 r e c o r d 

l i s t s the diagnoses on a d m i s s i o n as: 
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"AXIS I : P o l y s u b s t a n c e Abuse 305.90; O r g a n i c Mood 
D i s o r d e r 292.9; R/O M a l i n g e r i n g V65.2 

"AXIS I I : R/O A n t i s o c i a l P e r s o n a l i t y D i s o r d e r 301.7. 

"AXIS I I I : A w a i t s complete p h y s i c a l exam and l a b 
r e s u l t s . " 

(C. 50.) The r e c o r d s t a t e s t h a t the diagnoses on d i s c h a r g e 

were the "[s]ame as above" but n o t e s : " C l i e n t r e l e a s e d b e f o r e 

f i n a l d i a g n o s i s was g i v e n . " (C. 50.) The 1995 r e c o r d l i s t s 

the d iagnoses on a d m i s s i o n as 

"AXIS I : P s y c h o t i c D i s o r d e r NOS 298.9; P o l y s u b s t a n c e 
Abuse 305.90; R/O M a l i n g e r i n g V65.20 

"AXIS I I : No Dx 

"AXIS I I I : No Dx. 

(C. 49.) On d i s c h a r g e the 1995 r e c o r d l i s t s the f o l l o w i n g 

d i a g n o s e s : 

"AXIS I : P s y c h o t i c D i s o r d e r 298.9; P o l y s u b s t a n c e 
Abuse 305.90 

"AXIS I I : No Dx 

"AXIS I I I : T u b e r c u l o s i s C l a s s I I (+PPD) 011.90; 
H y p e r l i p o p r o t e i n e m i a Type I I A 272.0; H i a t a l H e r n i a , 
asymptomatic 553.5; A l l e r g y t o Pork 693.1" 

(C. 49.) 

"A defendant i s m e n t a l l y incompetent t o s t a n d t r i a l or t o 

be sentenced f o r an o f f e n s e i f t h a t defendant l a c k s s u f f i c i e n t 
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p r e s e n t a b i l i t y t o a s s i s t i n h i s or her defense by c o n s u l t i n g 

w i t h c o u n s e l w i t h a r e a s o n a b l e degree of r a t i o n a l 

u n d e r s t a n d i n g of the f a c t s and the l e g a l p r o c e e d i n g s a g a i n s t 

the d efendant." Rule 11.1, A l a . R. Crim. P. However: 

"[T]he law i s c l e a r t h a t ' [ p ] r o o f of the 
incompetency of an accused t o s t a n d t r i a l i n v o l v e s 
more than s i m p l y showing t h a t the accused has mental 
problems or p s y c h o l o g i c a l d i f f i c u l t i e s . ' B a i l e y v.  
S t a t e , 421 So. 2d 1364, 1366 ( A l a . Cr. App. 1982). 

"'"A d i s t i n c t i o n must be made between 
mental i l l n e s s and mental incompetency t o 
s t a n d t r i a l , and the f a c t t h a t a defendant 
i s m e n t a l l y i l l does not n e c e s s a r i l y mean 
t h a t he i s l e g a l l y incompetent t o s t a n d 
t r i a l . Thus, not e v e r y m a n i f e s t a t i o n of 
mental i l l n e s s demonstrates incompetence t o 
s t a n d t r i a l ; r a t h e r , the ev i d e n c e of 
defendant's mental u n f i t n e s s must i n d i c a t e 
a p r e s e n t i n a b i l i t y t o a s s i s t c o u n s e l or 
un d e r s t a n d the charges."' 

"Cowan v. S t a t e , 579 So. 2d 13, 15 ( A l a . Cr. App. 
1990) ( q u o t i n g 22A C.J.S. C r i m i n a l Law § 550 (1989) 
( f o o t n o t e s o m i t t e d ) ) . " 

Thomas v. S t a t e , 766 So. 2d 860, 881 ( A l a . Crim. App. 1998), 

a f f ' d , 766 So. 2d 975 ( A l a . 2000), o v e r r u l e d on o t h e r grounds 

by Ex p a r t e T a y l o r , 10 So. 3d 1075 ( A l a . 2005). " S i m i l a r l y , 

n e i t h e r low i n t e l l i g e n c e , mental d e f i c i e n c y , nor b i z a r r e , 

v o l a t i l e , and i r r a t i o n a l b e h a v i o r can be equated w i t h mental 
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incompetence t o s t a n d t r i a l . " Medina v. S i n g l e t a r y , 59 F.3d 

1095, 1107 (11th C i r . 1995). 

Shaw's a l l e g a t i o n s i n h i s p e t i t i o n t h a t he had s u f f e r e d 

from mental i l l n e s s f o r most of h i s a d u l t l i f e and h i s 

e x h i b i t s r e f e r e n c i n g v a r i o u s diagnoses i n the e a r l y 1990's, 

l o n g b e f o r e h i s 2009 t r i a l , as w e l l as the l e t t e r from the 

p s y c h o l o g i s t d a t e d i n 2010, but r e f e r e n c i n g h i s mental 

i l l n e s s e s d i a g n o s e d as e a r l y as 1997, a l s o l o n g b e f o r e h i s 

2009 t r i a l , are s i m p l y not s u f f i c i e n t t o s a t i s f y the p l e a d i n g 

r e q u i r e m e n t s i n Rule 32.3 and Rule 32.6(b) and t o i n d i c a t e 

t h a t Shaw was incompetent t o s t a n d t r i a l . T h e r e f o r e , we 

conclude t h a t Shaw's c l a i m t h a t he was incompetent t o s t a n d 

t r i a l was not s u f f i c i e n t l y p l e a d e d . 

IV. 

F i n a l l y , Shaw contends t h a t the c i r c u i t c o u r t e r r e d i n 

summarily d i s m i s s i n g h i s p e t i t i o n w i t h o u t a f f o r d i n g him an 

e v i d e n t i a r y h e a r i n g . 

Rule 32.7(d), A l a . R. Crim. P., a u t h o r i z e s the c i r c u i t 

c o u r t t o summarily d i s m i s s a p e t i t i o n e r ' s Rule 32 p e t i t i o n 

" [ i ] f the c o u r t determines t h a t the p e t i t i o n i s not 
s u f f i c i e n t l y s p e c i f i c , or i s p r e c l u d e d , or f a i l s t o 
s t a t e a c l a i m , or t h a t no m a t e r i a l i s s u e of f a c t or 
law e x i s t s which would e n t i t l e the p e t i t i o n e r t o 
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r e l i e f under t h i s r u l e and t h a t no purpose would be 
s e r v e d by any f u r t h e r p r o c e e d i n g s ... " 

See a l s o Hannon v. S t a t e , 861 So. 2d 426, 427 ( A l a . Crim. App. 

2003); Cogman v. S t a t e , 852 So. 2d 191, 193 ( A l a . Crim. App. 

2002); Tatum v. S t a t e , 607 So. 2d 383, 384 ( A l a . Crim. App. 

1992). In a d d i t i o n , "'"[w]here a s i m p l e r e a d i n g of the 

p e t i t i o n f o r p o s t - c o n v i c t i o n r e l i e f shows t h a t , assuming e v e r y 

a l l e g a t i o n of the p e t i t i o n t o be t r u e , i t i s o b v i o u s l y w i t h o u t 

m e r i t or i s p r e c l u d e d , the c i r c u i t c o u r t [may] summarily 

d i s m i s s t h a t p e t i t i o n . " ' " B r y a n t v. S t a t e , [Ms. CR-08-0405, 

Febr u a r y 4, 2011] So. 3d , ( A l a . Crim. App. 2011) 

( q u o t i n g B i s h o p v. S t a t e , 608 So. 2d 345, 347-48 ( A l a . 1992) 

( q u o t i n g i n t u r n B i s h o p v. S t a t e , 592 So. 2d 664, 667 ( A l a . 

Crim. App. 1991) (Bowen, J . , d i s s e n t i n g ) ) ) . Summary 

d i s p o s i t i o n i s a l s o a p p r o p r i a t e where the r e c o r d d i r e c t l y 

r e f u t e s a Rule 32 p e t i t i o n e r ' s c l a i m . See Duncan v. S t a t e , 

925 So. 2d 245 ( A l a . Crim. App. 2005). Because, as e x p l a i n e d 

above, a l l the c l a i m s from h i s p e t i t i o n t h a t Shaw pursues i n 

h i s b r i e f on a p p e a l were e i t h e r m e r i t l e s s on t h e i r f a c e , or 

d i r e c t l y r e f u t e d by the r e c o r d from h i s d i r e c t a p p e a l , or 

i n s u f f i c i e n t l y p l e a d e d , summary d i s p o s i t i o n of Shaw's Rule 32 

p e t i t i o n was a p p r o p r i a t e . 
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Based on the f o r e g o i n g , the judgment of the c i r c u i t c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Welch and Burke, J J . , concur. Windom, P.J., concurs i n 

the r e s u l t . J o i n e r , J . , concurs i n p a r t ; concurs i n the 

r e s u l t i n p a r t ; and d i s s e n t s i n p a r t , w i t h o p i n i o n . 
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JOINER, Judge, c o n c u r r i n g i n p a r t ; c o n c u r r i n g i n the r e s u l t i n 

p a r t ; and d i s s e n t i n g i n p a r t . 

I concur i n the r e s u l t w i t h r e s p e c t t o P a r t I I I . A . of the 

m a j o r i t y o p i n i o n , I d i s s e n t w i t h r e s p e c t t o P a r t I I I . B . , and 

I concur i n a l l o t h e r r e s p e c t s . 

I concur i n the r e s u l t w i t h r e s p e c t t o P a r t I I I . A . 

because I do not b e l i e v e t h a t " i t i s c l e a r from the r e c o r d 

t h a t Shaw c o n t r i v e d a d i s p u t e between him and P i t t e r s i n an 

attempt t o d e l a y h i s t r i a l . " So. 3d a t . L i k e w i s e , I 

b e l i e v e t h a t such a h o l d i n g i s unnecessary i n l i g h t of the 

c o n c l u s i o n t h a t "Shaw cannot now complain t h a t he was d e n i e d 

h i s r i g h t t o c o u n s e l of c h o i c e when Shaw c o u l d have, a t any 

time b e f o r e h i s t r i a l , f i r e d P i t t e r s and h i r e d new c o u n s e l but 

f a i l e d t o do so." So. 3d . 

I d i s s e n t w i t h r e s p e c t t o P a r t I I I . B . - - i n which the 

m a j o r i t y c o n c l u d e s t h a t Shaw was u n r e p r e s e n t e d by c o u n s e l a t 

h i s f i r s t s e n t e n c i n g h e a r i n g - - b e c a u s e t h i s C ourt i s making a 

f a c t u a l d e t e r m i n a t i o n t h a t would b e s t be made by the c i r c u i t 

c o u r t f o l l o w i n g an e v i d e n t i a r y h e a r i n g ; f u r t h e r , even i f t h i s 

C o urt were i n a p o s i t i o n t o make a f a c t u a l d e t e r m i n a t i o n on 
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the i s s u e , the c o n c l u s i o n reached by the m a j o r i t y i s 

unsupported by the m a t e r i a l s b e f o r e t h i s C o u r t . 

On May 14, 2009, Shaw--in the presence of c o u n s e l who 

made d e t a i l e d and a r t i c u l a t e arguments on b e h a l f of Shaw--was 

sen t e n c e d t o 27 y e a r s ' imprisonment f o r the t h e f t and 

t r a f f i c k i n g - i n - i d e n t i t i e s c o n v i c t i o n s , and t o 5 y e a r s ' 

imprisonment f o r the r e m a i n i n g c o n v i c t i o n s . A l l of Shaw's 

sentences were t o run c o n c u r r e n t l y . (Record on o r i g i n a l 

s u b m i s s i o n , R. 287-88.) 

At the c o n c l u s i o n of the May 14 s e n t e n c i n g h e a r i n g , the 

f o l l o w i n g exchange o c c u r r e d : 

"MR. PITTERS: I would ask the Court t o -- t h e r e 
i s an i s s u e here w i t h r e s p e c t t o -- I've p r e v i o u s l y 
f i l e d a Motion t o Withdraw. Mr. Shaw has -- f o r a l l 
p r a c t i c a l purposes has -- been a s k i n g f o r me t o 
withdraw from t h i s case. When the v e r d i c t was 
announced, he gave o r a l n o t i c e of ap p e a l -- The 
Alabama Court of C r i m i n a l A p p eals -- W e ' l l have t o 
w a i t u n t i l s e n t e n c i n g . So a t t h i s t i m e , I ' l l s o r t  
of r e - f i l e o r a l l y and ask the Court f o r l e a v e t o  
withdraw. I was r e t a i n e d -¬

"THE COURT: -- f i l e a w r i t t e n motion, p l e a s e .  
Have you a l r e a d y f i l e d a w r i t t e n motion? 

"MR. PITTERS: Yes, I d i d . 

"THE COURT: Okay. W e l l , i t w i l l be g r a n t e d .  
And we w i l l a p p o i n t Mr. Shaw another a t t o r n e y u n l e s s  
he wants t o h i r e h i s own. 
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"[Shaw]: Your Honor, I would l i k e t o say 
something. 

"THE COURT: A l l r i g h t . 

"[Shaw]: You sent an o r d e r over t o me t h a t I got 
a copy of i t t h a t s t a t e d t h a t on the 17th t h a t Mr. 
P i t t e r s had withdrew then. I'm q u e s t i o n i n g , how he 
come back t o be r e p r e s e n t i n g me now? I mean, you 
o r d e r e d t h a t he withdrew on the 17th. And I'm 
wondering, how he come t o be r e p r e s e n t i n g me now? 
I'm t a l k i n g about a t s e n t e n c i n g . You know, I'm 
t a l k i n g about --

"THE JUDICIAL ASSISTANT: I may be a b l e t o  
c l a r i f y t h a t a l i t t l e b i t f o r Mr. Shaw. Mr. P i t t e r s  
was a l l o w e d t o withdraw as t o your a p p e a l . You  
f i l e d an a p p e a l . 

"[Shaw]: I f Mr. P i t t e r s withdrew, he withdrew, 
p e r i o d , because my f o l k s p a i d him $8,500, I mean, t o 
r e p r e s e n t me. I f he withdrew on the 17th, he f i l e d 
a motion. The Court g r a n t e d h i s motion. He 
s h o u l d n ' t have been here r e p r e s e n t i n g me now. 
That's the way I l o o k -- I t h i n k t h a t ' s the way the 
law s h o u l d go. I f he withdrew on the 17th from my 
case and then he come back t h i s morning t o r e p r e s e n t 
me, how i s t h a t ? How are you g o i n g t o r e p r e s e n t ? 
How are you g o i n g t o withdrew on the 18th and then 
come back and r e p r e s e n t me when you f e e l l i k e 
r e p r e s e n t i n g me -¬

"THE COURT: -- do you want me t o a p p o i n t you 
another a t t o r n e y f o r your s e n t e n c i n g ? 

"[Shaw]: I would l i k e t h a t . 

"THE COURT: Okay. W e ' l l do the s e n t e n c i n g next 
Monday. 

"Ms. B a t t l e - H o d g e , you're a p p o i n t e d t o r e p r e s e n t 
Mr. Shaw on Monday. 
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"MS. BATTLE-HODGE: Thank you, Your Honor. 

"MR. PITTERS: May I be excused? 

"THE COURT: A l l r i g h t . " 

(Record on a p p e a l , R. 289-90 (emphasis added).) 

Four days l a t e r , the c i r c u i t c o u r t conducted a second 

s e n t e n c i n g h e a r i n g . In t h a t h e a r i n g , Shaw--in the presence of 

counsel--was sentenced t o 27 y e a r s ' imprisonment f o r the t h e f t 

and t r a f f i c k i n g - i n - i d e n t i t i e s c o n v i c t i o n s , and t o 10 y e a r s ' 

imprisonment f o r the r e m a i n i n g c o n v i c t i o n s ; the two 27-year 

sentences were t o run c o n s e c u t i v e l y w i t h the f i v e 10-year 

s e n t e n c e s . 1 0 

In response t o Shaw's argument t h a t h i s d o u b l e - j e o p a r d y 

r i g h t s were v i o l a t e d when he was r e s e n t e n c e d t o a g r e a t e r term 

1 0 A l t h o u g h the second s e n t e n c i n g o r d e r r e f l e c t s t h a t the 
two 27-year sentences and the f i v e 10-year sentences are t o 
run c o n s e c u t i v e l y w i t h each o t h e r , n e i t h e r the t r a n s c r i p t from 
the second s e n t e n c i n g nor the subsequent s e n t e n c i n g o r d e r 
addresses whether the two 27-year sentences and the f o u r 10-
year sentences are r e s p e c t i v e l y c o n c u r r e n t or c o n s e c u t i v e 
s e n t e n c e s ; a c c o r d i n g l y , they are deemed t o a l l be c o n s e c u t i v e 
s e n t e n c e s . See § 14-3-38(a), A l a . Code 1975 ("When a c o n v i c t 
i s s entenced t o imprisonment i n the p e n i t e n t i a r y on two or 
more c o n v i c t i o n s , u n l e s s i t i s s p e c i f i c a l l y o r d e r e d i n the 
judgment e n t r y t h a t such sentences be s e r v e d c o n c u r r e n t l y , 
such sentences s h a l l be c u m u l a t i v e and s h a l l be s e r v e d 
c o n s e c u t i v e l y [ . ] " ) Shaw's sentences of imprisonment--from 
f i r s t s e n t e n c i n g t o the second--went from, a t most, 27 y e a r s , 
t o a p p r o x i m a t e l y 104 y e a r s . 
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of imprisonment--and when h i s sentences were changed t o 

c o n s e c u t i v e from c o n c u r r e n t s e n t e n c e s - - t h e m a j o r i t y o p i n i o n 

s t a t e s : 

"In t h i s case, the o r i g i n a l sentences imposed on 
Shaw on May 14, 2009, were not v a l i d sentences 
because Shaw was not r e p r e s e n t e d by c o u n s e l d u r i n g 
t h a t o r i g i n a l s e n t e n c i n g h e a r i n g . As Shaw h i m s e l f 
argued t o the t r i a l c o u r t a t the May 14, 2009, 
s e n t e n c i n g h e a r i n g , c o u n s e l who was p r e s e n t a t t h a t 
h e a r i n g had a l r e a d y withdrawn from r e p r e s e n t i n g him 
and, t h u s , Shaw was, i n e f f e c t , w i t h o u t c o u n s e l 
d u r i n g t h a t h e a r i n g . " 

So. 3d . 

F i r s t , the c o n c l u s i o n t h a t "Shaw was not r e p r e s e n t e d by 

c o u n s e l d u r i n g t h a t o r i g i n a l s e n t e n c i n g h e a r i n g " i s a f a c t u a l 

d e t e r m i n a t i o n - - a p p a r e n t l y based on Shaw's unsworn statements 

at the o r i g i n a l s e n t e n c i n g h e a r i n g - - r e l e v a n t t o the outcome of 

Shaw's c l a i m t h a t he was u n l a w f u l l y r e s e n t e n c e d ; such a 

f a c t u a l d e t e r m i n a t i o n , however, would b e s t be made by a 

c i r c u i t judge a f t e r a f f o r d i n g Shaw an o p p o r t u n i t y t o address 

such an a l l e g a t i o n . See Ex p a r t e F o u n t a i n , 842 So. 2d 726, 

730 ( A l a . 2001) ("Procedural due p r o c e s s ... b r o a d l y s p e a k i n g , 

contemplates the r u d i m e n t a r y r e q u i r e m e n t s of f a i r p l a y , which 

i n c l u d e a f a i r and open h e a r i n g b e f o r e a l e g a l l y c o n s t i t u t e d 

c o u r t or o t h e r a u t h o r i t y , w i t h n o t i c e and the o p p o r t u n i t y t o 
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p r e s e n t e v i d e n c e and argument, r e p r e s e n t a t i o n by c o u n s e l , i f 

d e s i r e d , and i n f o r m a t i o n as t o the c l a i m s of the opposing  

p a r t y , w i t h r e a s o n a b l e o p p o r t u n i t y t o c o n t r o v e r t them." 

( q u o t a t i o n marks o m i t t e d ) ) . In t h i s case, t h i s C ourt i s 

making a f a c t u a l d e t e r m i n a t i o n never a d d r e s s e d by e i t h e r 

p a r t y - - o r c o n s i d e r e d by the j u d g e - - t o a f f i r m the d i s m i s s a l of 

Shaw's c l a i m s ; a l t h o u g h t h i s Court may a f f i r m f o r any reason, 

i t may not do so i f d o i n g so v i o l a t e s due p r o c e s s . See B r y a n t 

v. S t a t e [Ms. No. CR-08-0405, Feb. 4, 2011] So. 3d , 

( A l a . Crim. App. 2011) ( n o t i n g t h a t " t h e r e e x i s t s a 

l o n g - s t a n d i n g and w e l l - r e a s o n e d p r i n c i p l e t h a t we may a f f i r m 

the d e n i a l of a Rule 32 p e t i t i o n i f the d e n i a l i s c o r r e c t f o r 

any r e a s o n , " but r e c o g n i z i n g t h a t t h i s " g e n e r a l r u l e i s 

l i m i t e d o n l y by due-process c o n s t r a i n t s t h a t r e q u i r e some 

n o t i c e a t the t r i a l l e v e l , which was o m i t t e d , of the b a s i s 

t h a t would o t h e r w i s e s u p p o r t an a f f i r m a n c e , such as when a 

t o t a l l y o m i t t e d a f f i r m a t i v e defense might, i f a v a i l a b l e f o r 

c o n s i d e r a t i o n , s u f f i c e t o a f f i r m a judgment" ( q u o t a t i o n s 

o m i t t e d ) ) . A c c o r d i n g l y , I would, a t the v e r y l e a s t , remand 

t h i s case f o r an e v i d e n t i a r y h e a r i n g on t h i s i s s u e . 
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Second, t o the e x t e n t t h a t t h i s C ourt may r e v i e w t h i s 

i s s u e de novo as a d e t e r m i n a t i o n t o be made on a c o l d r e c o r d , 

Ex p a r t e H i n t o n , [Ms. 1110129, Nov. 9, 2012] So. 3d 

( A l a . 2012), the c o n c l u s i o n reached i n the proposed o p i n i o n i s 

i n c o n s i s t e n t and u n s u p p o r t e d by the above-quoted s e n t e n c i n g 

h e a r i n g . The t r a n s c r i p t does not demonstrate t h a t Shaw was 

u n r e p r e s e n t e d by c o u n s e l a t the f i r s t s e n t e n c i n g h e a r i n g ; t o 

the c o n t r a r y , the t r a n s c r i p t e s t a b l i s h e s t h a t P i t t e r s was 

p r e s e n t a t the f i r s t s e n t e n c i n g h e a r i n g and z e a l o u s l y 

advocated f o r Shaw on the i s s u e of s e n t e n c i n g . F u r t h e r , 

a t t o r n e y s withdraw o n l y by p e r m i s s i o n of the c o u r t , see Rule 

6.2(b), A l a . R. Crim. P.; the s e n t e n c i n g t r a n s c r i p t e v i d e n c e s 

t h a t P i t t e r s had been a l l o w e d t o withdraw o n l y f o r the 

purposes of Shaw's a p p e a l - - n o t i c e of which was g i v e n 

i m m e d i a t e l y a f t e r the v e r d i c t - - a n d , f u r t h e r , t h a t n e i t h e r 

P i t t e r s nor the t r i a l judge u n d e r s t o o d P i t t e r s t o have 

withdrawn b e f o r e the s e n t e n c i n g h e a r i n g . 

Moreover, even i f P i t t e r s had, i n f a c t , been a l l o w e d t o 

withdraw p r i o r t o the s e n t e n c i n g h e a r i n g , the l e g a l a u t h o r i t y 

r e l i e d upon i n the o p i n i o n do not s u p p o r t the p r o p o s i t i o n t h a t 

a defendant i s d e p r i v e d of c o u n s e l where c o u n s e l has withdrawn 
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but c o n t i n u e s t o a c t as a defendant's a t t o r n e y i n f a c t . 

I n s t e a d , the caselaw used i n the m a j o r i t y o p i n i o n i n v o l v e s 

i n s t a n c e s i n which c o u n s e l was absent e n t i r e l y . 1 1 See T a r v e r  

v. S t a t e , 985 So. 2d 494, 495 ( A l a . Crim. App. 2006) ("If the 

t r i a l c o u r t f i n d s t h a t T a r v e r was i n d e e d w i t h o u t c o u n s e l  

d u r i n g s e n t e n c i n g and t h a t he d i d not waive h i s r i g h t t o 

c o u n s e l , the t r i a l c o u r t s h o u l d h o l d a new s e n t e n c i n g h e a r i n g 

a t which c o u n s e l s h o u l d be a p p o i n t e d f o r T a r v e r a t the 

h e a r i n g . " ) ; C o u g h l i n v. S t a t e , 842 So. 2d 30, 33 ( A l a . Crim. 

App. 2002) ("Coughlin, a n o n i n d i g e n t defendant, r e p r e s e n t e d  

h i m s e l f a t t r i a l . " ) ; B e r r y v. S t a t e , 630 So. 2d 127, 128 ( A l a . 

Crim. App. 1993) ("The r e c o r d d i s c l o s e s t h a t the a p p e l l a n t , 

a l t h o u g h r e p r e s e n t e d by c o u n s e l a t p r i o r p r o c e e d i n g s , was not  

r e p r e s e n t e d by c o u n s e l a t t h a t h e a r i n g . " ) ; Anderson v. S t a t e , 

434 So. 2d 738, 738 ( A l a . Crim. App. 1983) ("On A p r i l 8, 1983, 

the Supreme Court of Alabama, Anderson v. S t a t e , 434 So. 2d 

1 1The m a j o r i t y o p i n i o n a r g u a b l y g i v e s r i s e t o a new realm 
of j u r i s d i c t i o n a l S i x t h Amendment c l a i m s ; s p e c i f i c a l l y , a 
defendant c o u l d r a i s e a c l a i m t h a t he was u n r e p r e s e n t e d by 
c o u n s e l a t a c r i t i c a l s tage of the p r o c e e d i n g s - - a 
j u r i s d i c t i o n a l c l a i m - - o n the b a s i s t h a t the r e c o r d i s 
ambiguous r e g a r d i n g c o u n s e l ' s s t a t u s as a t t o r n e y f o r the 
defendant, even i f the r e c o r d e s t a b l i s h e s t h a t c o u n s e l was, i n 
f a c t , p r e s e n t and a c t i v e l y r e p r e s e n t i n g the defendant. 
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737, d i r e c t e d t h i s c o u r t t o remand t h i s cause f o r a s e n t e n c i n g 

h e a r i n g w i t h c o u n s e l p r e s e n t . " ) . 1 2 

I conclude t h a t Shaw was v a l i d l y s entenced a t h i s f i r s t 

s e n t e n c i n g h e a r i n g and, t h u s , t h a t Shaw's second sentence-¬

which i s f o u r - t i m e s l o n g e r than h i s f i r s t - - v i o l a t e s d o u b l e -

j e o p a r d y p r o t e c t i o n s . Ex p a r t e T i c e , 475 So. 2d 590, 591-92 

( A l a . 1984); S h i v e n e r v. S t a t e , 958 So. 2d 913, ( A l a . Crim. 

App. 2006); Moore v. S t a t e , 814 So. 2d 308, 310 ( A l a . Crim. 

App. 2001) ( c i t i n g Rule 26.12, A l a . R. Crim. P.); S n e l l v.  

S t a t e , 723 So. 2d 105, 108 ( A l a . Crim. App. 1998). 

For the f o r e g o i n g r e a s o n s , I d i s s e n t as t o t h i s i s s u e . 

1 2 A l t h o u g h i t i s u n c l e a r from the Alabama Supreme C o u r t ' s 
d e c i s i o n i n Anderson whether the defendant i n t h a t case was 
r e p r e s e n t e d by c o u n s e l - - o r , i n s t e a d , whether c o u n s e l had 
s i m p l y withdrawn--the o p i n i o n of t h i s C ourt on remand makes i t 
c l e a r t h a t c o u n s e l was not, i n f a c t , p r e s e n t a t the s e n t e n c i n g 
h e a r i n g . 
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