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I n December 2006, L l o y d was c o n v i c t e d of the f i r s t - d e g r e e 

rape and f i r s t - d e g r e e sodomy of P.P., who was 10 years o l d a t 

the time of the c r i m e s . The t r i a l c o u r t s entenced L l o y d i n 

January 2007 t o 20 y e a r s ' imprisonment f o r each c o n v i c t i o n , 

the sentences t o run c o n s e c u t i v e l y . T h i s Court a f f i r m e d 

L l o y d ' s c o n v i c t i o n s and sentences on appea l i n an u n p u b l i s h e d 

memorandum i s s u e d on December 14, 2007. L l o y d v. S t a t e , (No. 

CR-06-0985) 19 So. 3d 261 ( A l a . Crim. App. 2007) ( t a b l e ) . 1 

T h i s Court i s s u e d a c e r t i f i c a t e of judgment on January 3, 

2008. I n Fe b r u a r y 2008, L l o y d f i l e d a Rule 32, A l a . R. Crim. 

P., p e t i t i o n c h a l l e n g i n g h i s c o n v i c t i o n s and se n t e n c e s . The 

c i r c u i t c o u r t summarily d i s m i s s e d the p e t i t i o n i n May 2011, 

and t h i s C ourt a f f i r m e d t h a t d i s m i s s a l i n an u n p u b l i s h e d 

memorandum i s s u e d on January 27, 2012. L l o y d v. S t a t e , (No. 

CR-10-1365, January 27, 2012) ___ So. 3d ___ ( A l a . Crim. App. 

2012) ( t a b l e ) . T h i s C o u r t ' s r e c o r d s a l s o i n d i c a t e t h a t L l o y d 

f i l e d a second Rule 32 p e t i t i o n i n May 2010, w h i l e h i s f i r s t 

p e t i t i o n was s t i l l p e n d i n g i n the c i r c u i t c o u r t , and the 

c i r c u i t c o u r t a l s o summarily d i s m i s s e d t h a t p e t i t i o n i n May 

1 T h i s Court may take j u d i c i a l n o t i c e of i t s own r e c o r d s , 
and we do so i n t h i s case. See N e t t l e s v. S t a t e , 731 So. 2d 
626, 629 ( A l a . Crim. App. 1998), and H u l l v. S t a t e , 607 So. 2d 
369, 371 n.1 ( A l a . Crim. App. 1992). 
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2011. L l o y d d i d not ap p e a l the d i s m i s s a l of h i s second 

p e t i t i o n . 

On May 9, 2012, L l o y d f i l e d h i s motion f o r DNA t e s t i n g . 

I n h i s motion, L l o y d r e q u e s t e d t h a t the rape k i t performed on 

P.P. be t e s t e d f o r DNA. He a l l e g e d t h a t the rape k i t was 

taken a t the S t a b l e H o s p i t a l i n G r e e n v i l l e , t h a t i t was 

d e l i v e r e d t o the Alabama Department of F o r e n s i c S c i e n c e s 

("DFS"), and t h a t DFS "would have r e c o r d s t o v e r i f y t h a t the 

'rape k i t ' was d e l i v e r e d and the samples are s t i l l on f i l e . " 

(C. 8.) L l o y d a l s o a l l e g e d t h a t the "main e v i d e n c e " a g a i n s t 

him a t t r i a l was the t e s t i m o n y of P.P., whose t e s t i m o n y L l o y d 

d e s c r i b e d as "confused" and " f a l s e , " as w e l l as "hearsay" 

t e s t i m o n y from t h r e e w i t n e s s i n whom P.P. had c o n f i d e d about 

the a l l e g e d rape and sodomy. (C. 8.) L l o y d a l s o a l l e g e d i n 

h i s motion t h a t he never c o n f e s s e d t o the c r i m e s , t h a t he was 

a c t u a l l y i n n o c e n t of the c r i m e s , t h a t he had never p r o v i d e d a 

DNA sample f o r t e s t i n g , and t h a t the rape k i t had never been 

t e s t e d f o r DNA.2 

2 L l o y d a l s o made arguments i n h i s motion about h i s "mental 
i l l n e s s " and a l l e g e d t h a t " p e r j u r e d t e s t i m o n y " had been used 
at h i s t r i a l . (C. 7.) However, i t does not appear t h a t L l o y d 
i n t e n d e d these arguments t o be s e p a r a t e c l a i m s f o r r e l i e f and, 
i n any event, L l o y d does not pursue them on a p p e a l . See, 
e.g., Brownlee v. S t a t e , 666 So. 2d 91, 93 ( A l a . Crim. App. 
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On June 20, 2012, the c i r c u i t c o u r t i s s u e d an o r d e r 

s t a t i n g t h a t i t was g o i n g t o t r e a t L l o y d ' s motion f o r DNA 

t e s t i n g as a Rule 32 p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f and 

o r d e r e d the S t a t e t o respond. On August 3, 2012, the S t a t e 

f i l e d a response t o L l o y d ' s p e t i t i o n , a r g u i n g , among o t h e r 

t h i n g s , t h a t L l o y d ' s r e q u e s t f o r DNA t e s t i n g was p r e c l u d e d by 

Rule 32.2(b) and by Rule 32.2(c) because i t f a i l e d t o s a t i s f y 

the r e q u i r e m e n t s f o r newly d i s c o v e r e d m a t e r i a l f a c t s i n Rule 

3 2 . 1 ( e ) . S p e c i f i c a l l y , the S t a t e argued t h a t L l o y d knew, a t 

the time of t r i a l , t h a t he had not p r o v i d e d a DNA sample f o r 

t e s t i n g and he knew t h a t the rape k i t had not been p r e s e n t e d 

as e v i d e n c e a g a i n s t him. 

On September 13, 2012, L l o y d f i l e d what he s t y l e d as an 

"answer" t o the S t a t e ' s response, but which was r e a l l y an 

o b j e c t i o n t o the c i r c u i t c o u r t ' s June 20, 2012, o r d e r s t a t i n g 

t h a t i t would t r e a t h i s motion f o r DNA t e s t i n g as a Rule 32 

p e t i t i o n . L l o y d argued t h a t i t was e r r o r t o t r e a t h i s motion 

as a Rule 32 p e t i t i o n because, he s a i d , he had f i l e d h i s 

motion p u r s u a n t t o § 15-18-200, A l a . Code 1975, which, he 

c l a i m e d , "has been m o d i f i e d by the Alabama Supreme Co u r t and 

1995) ("We w i l l not r e v i e w i s s u e s not l i s t e d and argued i n 
b r i e f . " ) . 
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i s not l i m i t e d t o 'DEATH ROW' inmates." (C. 66.) L l o y d 

r e l i e d on Searcy v. S t a t e , 77 So. 3d 174 ( A l a . Crim. App. 

2011), t o s u p p o r t h i s argument. 

On J a n u a r y 21, 2013, the S t a t e f i l e d a response t o 

L l o y d ' s o b j e c t i o n , a r g u i n g t h a t § 15-18-200, A l a . Code 1975, 

a p p l i e d o n l y t o defendants c o n v i c t e d o f c a p i t a l o f f e n s e s , t h a t 

Searcy, s u p r a , d i d not modify § 15-18-200, and t h a t the p r o p e r 

avenue f o r defendants c o n v i c t e d of n o n c a p i t a l o f f e n s e s t o 

r e q u e s t DNA t e s t i n g i n the p o s t c o n v i c t i o n c o n t e x t i s t o f i l e 

a Rule 32 p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f . 

On J a n u a r y 22, 2013, the c i r c u i t c o u r t i s s u e d an o r d e r 

s e t t i n g out the p r o c e d u r a l h i s t o r y of the case and then 

s t a t i n g : 

" T r e a t i n g [ L l o y d ' s ] Request as a M o t i o n p u r s u a n t 
t o A l a . Code § 15-18-200, the Court f i n d s t h a t 
[ L l o y d ] i s not e n t i t l e d t o r e l i e f and the M o t i o n i s 
due t o be DENIED. 

"However, i f [ L l o y d ] i s p u r s u i n g h i s r e q u e s t as 
a P e t i t i o n f o r R e l i e f from C o n v i c t i o n or Sentence, 
t h i s i s a s u c c e s s i v e P e t i t i o n and i s p r e c l u d e d by 
Rule 32.2(b), Rule 3 2 . 2 ( a ) ( 3 ) , Rule 3 2 . 2 ( a ) ( 5 ) , Rule 
3 2 . 2 ( c ) , and Rule 32.6(b), and i s hereby DISMISSED." 

(C. 72-73. C a p i t a l i z a t i o n i n o r i g i n a l . ) T h i s a p p e a l f o l l o w e d . 
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I. 

On a p p e a l , L l o y d appears t o argue, as he d i d i n h i s 

o b j e c t i o n t o the c i r c u i t c o u r t ' s June 20, 2012, o r d e r , t h a t 

h i s r e q u e s t f o r DNA t e s t i n g was a motion p u r s u a n t t o § 15-18¬

200 and not a Rule 32 p e t i t i o n and t h a t the c i r c u i t c o u r t 

e r r e d i n t r e a t i n g h i s motion as a Rule 32 p e t i t i o n , t o the 

e x t e n t t h a t i t d i d so. We d i s a g r e e . 

S e c t i o n 15-18-200(a) p r o v i d e s , i n r e l e v a n t p a r t : 

"An i n d i v i d u a l c o n v i c t e d of a c a p i t a l o f f e n s e 
who i s s e r v i n g a term of imprisonment or a w a i t i n g 
e x e c u t i o n of a sentence of death, through w r i t t e n 
motion t o the c i r c u i t c o u r t t h a t e n t e r e d the 
judgment of sentence, may a p p l y f o r the performance 
of f o r e n s i c d e o x y r i b o n u c l e i c a c i d (DNA) t e s t i n g on 
s p e c i f i c e v i d e n c e , i f t h a t e v i d e n c e was s e c u r e d i n 
r e l a t i o n t o the i n v e s t i g a t i o n or p r o s e c u t i o n t h a t 
r e s u l t e d i n the c o n v i c t i o n of the a p p l i c a n t , i s 
s t i l l a v a i l a b l e f o r t e s t i n g as of the date of the 
motion, f o r e n s i c DNA t e s t i n g was not performed on 
the case a t the time of the i n i t i a l t r i a l , and the 
r e s u l t s of the f o r e n s i c DNA t e s t i n g , on i t s f a c e , 
would demonstrate the c o n v i c t e d i n d i v i d u a l ' s f a c t u a l 
innocence of the o f f e n s e c o n v i c t e d . " 

(Emphasis added.) The p l a i n language of § 15-18-200 e x p r e s s l y 

l i m i t s p o s t c o n v i c t i o n r e q u e s t s f o r DNA t e s t i n g under t h a t 

s t a t u t e t o those i n d i v i d u a l s c o n v i c t e d of c a p i t a l o f f e n s e s . 

In h i s o b j e c t i o n t o the c i r c u i t c o u r t ' s o r d e r s t a t i n g 

t h a t i t would t r e a t h i s motion as a Rule 32 p e t i t i o n , L l o y d 
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r e l i e d on Searcy v. S t a t e , 77 So. 3d 174 ( A l a . Crim. App. 

2011), f o r the p r o p o s i t i o n t h a t § 15-18-200 had been 

" m o d i f i e d " by the Alabama Supreme C o u r t and was no l o n g e r 

l i m i t e d t o "death-row" inmates. A c c o r d i n g t o L l o y d , Searcy 

was c o n v i c t e d of rape and sodomy and was s e r v i n g a l i f e 

s entence and was p e r m i t t e d t o f i l e a p o s t c o n v i c t i o n motion f o r 

DNA t e s t i n g p u r s u a n t t o § 15-18-200. However, L l o y d ' s 

r e l i a n c e on Searcy i s m i s p l a c e d . F i r s t , Searcy was an o p i n i o n 

from t h i s C o u r t , not from the Alabama Supreme Court as L l o y d 

a l l e g e d . Most i m p o r t a n t l y , however, Searcy "was c o n v i c t e d of 

c a p i t a l murder f o r murdering Rory Lynn K i r k l a n d d u r i n g the 

course of a b u r g l a r y , " not of rape and sodomy as L l o y d argued. 

Searcy, 77 So. 3d a t 175. T h e r e f o r e , t h i s C o u r t ' s o p i n i o n i n 

Searcy d i d not modify the p l a i n language i n § 15-18-200 

l i m i t i n g i t s o l e l y t o i n d i v i d u a l s c o n v i c t e d of a c a p i t a l 

o f f e n s e . 

L l o y d , h a v i n g been c o n v i c t e d of rape and sodomy and not 

of a c a p i t a l o f f e n s e , i s c l e a r l y not w i t h i n the c a t e g o r y of 

i n d i v i d u a l s p e r m i t t e d t o r e q u e s t DNA t e s t i n g p u r s u a n t t o § 15¬

18-200. A d d i t i o n a l l y , t h e r e i s no s p e c i f i c s t a t u t e p r o v i d i n g 

an avenue f o r an i n d i v i d u a l c o n v i c t e d of a n o n c a p i t a l o f f e n s e 
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to seek DNA t e s t i n g i n the p o s t c o n v i c t i o n c o n t e x t . The S t a t e 

argued t o the c i r c u i t c o u r t , and argues on a p p e a l , t h a t R u l e 

32 i s the p r o p e r avenue f o r i n d i v i d u a l s c o n v i c t e d of non¬

c a p i t a l o f f e n s e s t o seek DNA t e s t i n g . We agree. 

B e f o r e the enactment of § 15-18-200, t h i s C ourt 

r e c o g n i z e d t h a t a p o s t c o n v i c t i o n r e q u e s t f o r DNA t e s t i n g c o u l d 

be p r e s e n t e d i n a R u l e 32 p e t i t i o n f o r p o s t c o n v i c t i o n r e l i e f . 

In Dowdell v. S t a t e , 854 So. 2d 1195 ( A l a . Crim. App. 2002), 

B a r r y Dowdell f i l e d a Rule 32 p e t i t i o n c h a l l e n g i n g h i s 1986 

c o n v i c t i o n f o r f i r s t - d e g r e e rape and h i s r e s u l t i n g sentence of 

18 y e a r s ' imprisonment. In h i s p e t i t i o n , Dowdell a s s e r t e d 

t h a t he was e n t i t l e d t o r e l i e f from h i s c o n v i c t i o n and 

sentence based on newly d i s c o v e r e d m a t e r i a l f a c t s . See Rule 

3 2 . 1 ( e ) . S p e c i f i c a l l y , Dowdell argued t h a t DNA t e s t i n g would 

e s t a b l i s h t h a t he was i n n o c e n t o f the rape, and he a s s e r t e d 

t h a t he had " o n l y r e c e n t l y l e a r n e d of t h i s method of 

e s t a b l i s h i n g h i s i n n o c e n c e . " Dowdell, 854 So. 2d a t 1197. On 

a p p e a l from the c i r c u i t c o u r t ' s summary d i s m i s s a l of h i s 

p e t i t i o n , t h i s C ourt h e l d t h a t Dowdell's r e q u e s t f o r DNA 

t e s t i n g was t i m e - b a r r e d by Rule 32.2(c) because Alabama c o u r t s 

had r e c o g n i z e d the a d m i s s i b i l i t y of DNA e v i d e n c e s i n c e 1991, 
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when the Alabama Supreme Court i s s u e d i t s o p i n i o n i n Ex p a r t e  

P e r r y , 586 So. 2d 242 ( A l a . 1991) . I d . We a l s o h e l d t h a t 

DNA e v i d e n c e "was w i d e l y p u b l i c i z e d d u r i n g the 1990s" and, 

t h u s , t h a t Dowdell's a s s e r t i o n t h a t he had o n l y r e c e n t l y 

l e a r n e d of DNA t e s t i n g w i t h i n s i x months of f i l i n g h i s June 

2001 p e t i t i o n was not c r e d i b l e . I d . In d o i n g so, however, 

t h i s Court noted t h a t " [ h ] a d Dowdell f i l e d h i s p e t i t i o n w i t h i n 

a r e a s o n a b l e time of the d e c i s i o n i n Ex p a r t e P e r r y , h i s c l a i m 

t h a t he had o n l y r e c e n t l y l e a r n e d about DNA t e s t i n g would have 

been c r e d i b l e and we would have c o n s i d e r e d the m e r i t s of h i s 

p e t i t i o n a l l e g i n g newly d i s c o v e r e d e v i d e n c e . " I d . a t 1198. 

In Barbour v. S t a t e , 903 So. 2d 858 ( A l a . Crim. App. 

2004), C h r i s t o p h e r D. Barbour f i l e d a s u c c e s s i v e Rule 32 

p e t i t i o n a t t a c k i n g h i s c o n v i c t i o n s f o r t h r e e counts of c a p i t a l 

murder -- murder committed d u r i n g the course of a rape, 

murder committed d u r i n g the course of a b u r g l a r y , and murder 

committed d u r i n g the course of an a r s o n -- and h i s r e s u l t i n g 

sentence of death. Among the c l a i m s i n h i s p e t i t i o n was a 

c l a i m of newly d i s c o v e r e d m a t e r i a l f a c t s under Rule 32.1(e) 

and a r e q u e s t f o r DNA t e s t i n g of the b i o l o g i c a l e v i d e n c e i n 

the case based on " ' s i g n i f i c a n t , r e c e n t t e c h n o l o g i c a l 
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developments.'" Barbour, 903 So. 2d a t 864. On a p p e a l from 

the c i r c u i t c o u r t ' s d e n i a l of Barbour's p e t i t i o n , t h i s Court 

f i r s t n o ted t h a t because Barbour's r e q u e s t f o r DNA t e s t i n g was 

based on r e c e n t t e c h n o l o g i c a l developments i n DNA t e s t i n g , h i s 

r e q u e s t was not p r e c l u d e d as s u c c e s s i v e under Rule 32.2(b) or 

t i m e - b a r r e d by Rule 3 2 . 2 ( c ) , as was the case i n Dowdell. 

However, t h i s C ourt h e l d t h a t Barbour's r e q u e s t f o r DNA 

t e s t i n g f a i l e d t o meet the m a t e r i a l i t y r equirement of newly 

d i s c o v e r e d m a t e r i a l f a c t s i n Rule 32.1(e) because the e v i d e n c e 

a t t r i a l e s t a b l i s h e d t h a t Barbour was an a c c o m p l i c e i n the 

rape, not the a c t u a l r a p i s t , and t h a t , t h e r e f o r e , " t h e r e i s no 

need f o r p o s t c o n v i c t i o n DNA t e s t i n g i n t h i s case; such t e s t i n g 

would have no r e l e v a n c e . " I d . a t 8 67. 

Thus, i n b o t h Dowdell and Barbour, t h i s Court r e c o g n i z e d 

t h a t a p o s t c o n v i c t i o n r e q u e s t f o r DNA t e s t i n g c o u l d be made i n 

a Rule 32 p e t i t i o n w i t h i n the c o n f i n e s of newly d i s c o v e r e d 

m a t e r i a l f a c t s under Rule 3 2 . 1 ( e ) . A l t h o u g h § 15-18-200, 

e n a c t e d i n 2009, c l e a r l y took p o s t c o n v i c t i o n r e q u e s t s f o r DNA 

t e s t i n g f o r i n d i v i d u a l s c o n v i c t e d of c a p i t a l o f f e n s e s out of 

the realm of Rule 32, we do not b e l i e v e t h a t § 15-18-200 

a f f e c t e d the a b i l i t y of i n d i v i d u a l s c o n v i c t e d of n o n c a p i t a l 
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o f f e n s e s t o seek DNA t e s t i n g through Rule 32. S e c t i o n 15-18¬

200 does not mention DNA t e s t i n g f o r i n d i v i d u a l s c o n v i c t e d of 

n o n c a p i t a l o f f e n s e s , and the p l a i n language of the s t a t u t e 

e v i d e n c e s no i n t e n t on the p a r t of the Alabama l e g i s l a t u r e t o 

d i s t u r b e x i s t i n g law on the s u b j e c t . As the U n i t e d S t a t e s 

Court of Appeals f o r the E l e v e n t h C i r c u i t has a p t l y e x p l a i n e d : 

"Because i t a p p l i e s o n l y t o c a p i t a l d e f e n d a n t s , 
Cunningham argues t h a t the new s t a t u t e [§ 15-18-200] 
c o n s t i t u t e s a ' d e l i b e r a t e p o l i c y c h o i c e ' by Alabama 
t o deny ev i d e n c e f o r DNA t e s t i n g i n n o n - c a p i t a l 
cases such as h i s own. We are not persuaded. The 
s t a t u t e does not address n o n - c a p i t a l cases a t a l l , 
and n o t h i n g i n i t s language suggests any l e g i s l a t i v e 
i n t e n t t o r e s t r i c t or e l i m i n a t e e x i s t i n g 
p o s s i b i l i t i e s f o r n o n - c a p i t a l defendants t o seek 
d i s c o v e r y under Rule 32. The l e g i s l a t u r e might w e l l 
have thought t h a t death p e n a l t y cases had a more 
ur g e n t c l a i m on i t s a t t e n t i o n and w a r r a n t e d more 
e x p l i c i t and s p e c i f i c p r o c e d u r e s , w h i l e l e a v i n g the 
procedure i n n o n - c a p i t a l cases t o the c o u r t s t o 
d e v e l o p . " 

Cunningham v. D i s t r i c t A t t o r n e y ' s O f f i c e f o r Escambia County, 

592 F.3d 1237, 1267 (11th C i r . 2010). 3 

3 I n Cunningham, the E l e v e n t h C i r c u i t C ourt of Appeals 
c o n s i d e r e d whether Alabama's p o s t c o n v i c t i o n p r o c e d u r e s f o r 
s e e k i n g DNA t e s t i n g were " c o n s t i t u t i o n a l l y adequate t o secure 
any l i m i t e d l i b e r t y i n t e r e s t [ c o n v i c t e d defendants] may have 
i n s e e k i n g DNA e v i d e n c e t h a t might prove [ t h e i r ] i n n o c e n c e " i n 
accordance w i t h the U n i t e d S t a t e s Supreme C o u r t ' s o p i n i o n i n 
D i s t r i c t A t t o r n e y ' s O f f i c e f o r the T h i r d J u d i c i a l D i s t r i c t v.  
Osborne, 557 U.S. 52 (2009). 592 F. 3d a t 1263. Because § 
15-18-200 p r o v i d e s an avenue f o r i n d i v i d u a l s c o n v i c t e d of 
c a p i t a l o f f e n s e s t o seek DNA t e s t i n g i n the p o s t c o n v i c t i o n 
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T h e r e f o r e , we h o l d t h a t § 15-18-200 governs 

p o s t c o n v i c t i o n r e q u e s t s f o r DNA t e s t i n g f o r those i n d i v i d u a l s 

c o n v i c t e d of c a p i t a l o f f e n s e s , w h i l e Rule 32 c o n t i n u e s t o 

govern p o s t c o n v i c t i o n r e q u e s t s f o r DNA t e s t i n g f o r those 

i n d i v i d u a l s c o n v i c t e d of n o n - c a p i t a l o f f e n s e s . A c c o r d i n g l y , 

the c i r c u i t c o u r t here p r o p e r l y t r e a t e d L l o y d ' s p o s t c o n v i c t i o n 

r e q u e s t f o r DNA t e s t i n g as a Rule 32 p e t i t i o n f o r 

p o s t c o n v i c t i o n r e l i e f . 

I I . 

L l o y d a l s o argues on a p p e a l t h a t the c i r c u i t c o u r t e r r e d 

i n d e n y i ng h i s r e q u e s t f o r DNA t e s t i n g of the rape k i t 

performed on P.P. L l o y d contends t h a t i f the rape k i t were 

t e s t e d f o r DNA, he would be e x o n e r a t e d of the rape and sodomy 

of P.P., and t h a t the c i r c u i t c o u r t ' s a p p l y i n g the p r e c l u s i o n s 

i n Rule 32.2 t o h i s r e q u e s t f o r DNA t e s t i n g r e s u l t e d i n a 

m i s c a r r i a g e of j u s t i c e t h a t r e q u i r e s r e v e r s a l . We d i s a g r e e . 

As n oted above, an i n d i v i d u a l c o n v i c t e d of a n o n c a p i t a l 

o f f e n s e , l i k e L l o y d , may make a p o s t c o n v i c t i o n r e q u e s t f o r DNA 

c o n t e x t and because Rule 32 p r o v i d e s an avenue f o r i n d i v i d u a l s 
c o n v i c t e d of n o n c a p i t a l o f f e n s e s t o seek DNA t e s t i n g i n the 
p o s t c o n v i c t i o n c o n t e x t ( s p e c i f i c a l l y p u r s u a n t t o Rule 32.1(e) 
and p o s t c o n v i c t i o n d i s c o v e r y under Ex p a r t e Land, 775 So. 2d 
847 ( A l a . 2000)), the Court con c l u d e d , Alabama's pro c e d u r e s 
were adequate and i n compliance w i t h Osborne. 

12 
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t e s t i n g i n a Rule 32 p e t i t i o n w i t h i n the c o n f i n e s of newly 

d i s c o v e r e d m a t e r i a l f a c t s under Rule 3 2 . 1 ( e ) . See Dowdell and 

Barbour, s u p r a . Rule 32.1(e) p r o v i d e s : 

" S u b j e c t t o the l i m i t a t i o n s of Rule 32.2, any 
defendant who has been c o n v i c t e d of a c r i m i n a l 
o f f e n s e may i n s t i t u t e a p r o c e e d i n g i n the c o u r t of 
o r i g i n a l c o n v i c t i o n t o secure a p p r o p r i a t e r e l i e f on 
the ground t h a t : 

"  

"(e) Newly d i s c o v e r e d m a t e r i a l f a c t s e x i s t which 
r e q u i r e t h a t the c o n v i c t i o n or sentence be v a c a t e d 
by the c o u r t , because: 

"(1) The f a c t s r e l i e d upon were not known by the 
p e t i t i o n e r or the p e t i t i o n e r ' s c o u n s e l a t the time 
of t r i a l or s e n t e n c i n g or i n time t o f i l e a 
p o s t t r i a l motion p u r s u a n t t o Rule 24, or i n time t o 
be i n c l u d e d i n any p r e v i o u s c o l l a t e r a l p r o c e e d i n g 
and c o u l d not have been d i s c o v e r e d by any of those 
times through the e x e r c i s e of r e a s o n a b l e d i l i g e n c e ; 

"(2) The f a c t s are not merely c u m u l a t i v e t o 
o t h e r f a c t s t h a t were known; 

"(3) The f a c t s do not merely amount t o 
impeachment e v i d e n c e ; 

"(4) I f the f a c t s had been known a t the time of 
t r i a l or of s e n t e n c i n g , the r e s u l t p r o b a b l y would 
have been d i f f e r e n t ; and 

"(5) The f a c t s e s t a b l i s h t h a t the p e t i t i o n e r i s 
i n n o c e n t of the crime f o r which the p e t i t i o n e r was 
c o n v i c t e d or s h o u l d not have r e c e i v e d the sentence 
t h a t the p e t i t i o n e r r e c e i v e d . " 

13 
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(Emphasis added.) A l l f i v e r e q u i r e m e n t s i n Rule 32.1(e) must 

be s a t i s f i e d i n o r d e r t o c o n s t i t u t e newly d i s c o v e r e d m a t e r i a l 

f a c t s , and, i f a l l the r e q u i r e m e n t s i n Rule 32.1(e) are not 

s a t i s f i e d , a c l a i m of newly d i s c o v e r e d m a t e r i a l f a c t s i s 

s u b j e c t t o the p r e c l u s i o n s i n Rule 32.2. See McConico v.  

S t a t e , 84 So. 3d 159, 161-62 ( A l a . Crim. App. 2011), and 

McCartha v. S t a t e , 78 So. 3d 1014, 1017-18 ( A l a . Crim. App. 

2011) (both h o l d i n g t h a t a c l a i m of newly d i s c o v e r e d m a t e r i a l 

f a c t s t h a t f a i l s t o s a t i s f y the r e q u i r e m e n t s of Rule 32.1(e) 

i s s u b j e c t t o the p r e c l u s i o n s i n Rule 32.2). 

The r e q u i r e m e n t s Rule 3 2 . 1 ( e ) ( 1 ) , ( e ) ( 2 ) , and (e)(3) are 

s e l f - e x p l a n a t o r y . Rule 32.1(e)(5) r e q u i r e s not t h a t the newly 

d i s c o v e r e d f a c t s a c t u a l l y e s t a b l i s h a p e t i t i o n e r ' s innocence 

but t h a t the newly d i s c o v e r e d f a c t s "go t o the i s s u e of the 

defendant's a c t u a l i n n o c e n c e , " i . e . , are r e l e v a n t t o the i s s u e 

of g u i l t or innocence, "as opposed t o a p r o c e d u r a l v i o l a t i o n 

not d i r e c t l y b e a r i n g on g u i l t or i n n o c e n c e . " Ex p a r t e Ward, 

89 So. 3d 720, 727 ( A l a . 2011). As f o r the requirement i n 

Rule 32.1(e)(4) " t h a t the r e s u l t p r o b a b l y would have been 

d i f f e r e n t had the newly d i s c o v e r e d e v i d e n c e been p r e s e n t e d t o 

the j u r y , t h i s c a l c u l a t i o n must be made based on the p r o b a t i v e 
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v a l u e of the newly d i s c o v e r e d e v i d e n c e and i t s r e l a t i o n s h i p t o 

the o t h e r e v i d e n c e p r e s e n t e d t o the j u r y . " I d . a t 728. 

In t h i s case, L l o y d ' s r e q u e s t f o r DNA t e s t i n g appears t o 

s a t i s f y the r e q u i r e m e n t s i n Rule 32.1(e)(2) through ( e ) ( 5 ) . 

L l o y d a l l e g e d t h a t no DNA t e s t i n g was performed b e f o r e t r i a l ; 

t h u s , the r e s u l t s of DNA t e s t i n g would not be merely 

c u m u l a t i v e t o o t h e r f a c t s t h a t were known, see Rule 

3 2 . 1 ( e ) ( 2 ) , and would not merely amount t o impeachment 

e v i d e n c e , see Rule 3 2 . 1 ( e ) ( 3 ) . L l o y d a l s o a l l e g e d t h a t h i s 

c o n v i c t i o n s were based f o r the most p a r t on the t e s t i m o n y of 

the v i c t i m and statements made by the v i c t i m t o t h i r d p a r t i e s , 

and t h a t d e s p i t e a rape k i t b e i n g c o l l e c t e d , no DNA t e s t i n g 

was done t o determine i f h i s DNA was i n the b i o l o g i c a l samples 

c o l l e c t e d as p a r t of the rape k i t . Thus, the r e s u l t s of DNA 

t e s t i n g , i f those r e s u l t s r e v e a l e d t h a t L l o y d ' s DNA d i d not 

match the DNA i n the rape k i t ( i f such DNA e x i s t e d ) as L l o y d 

argues they would, had they been known a t the time of t r i a l or 

of s e n t e n c i n g , p r o b a b l y would have a l t e r e d the outcome of h i s 

t r i a l . See Rule 3 2 . 1 ( e ) ( 4 ) . F i n a l l y , the r e s u l t s of DNA 

t e s t i n g would c l e a r l y be r e l e v a n t as t o L l o y d ' s g u i l t or 

innocence. See Rule 3 2 . 1 ( e ) ( 5 ) . 

15 
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A l t h o u g h L l o y d ' s p l e a d i n g s s a t i s f y the l a s t f o u r 

r e q u i r e m e n t s i n Rule 3 2 . 1 ( e ) , they c l e a r l y f a i l t o s a t i s f y the 

f i r s t r e q u i r e m e n t . L l o y d d i d not a l l e g e i n h i s p e t i t i o n t h a t 

he was unaware of the e x i s t e n c e of the rape k i t performed on 

P.P. or t h a t he c o u l d not have had the k i t t e s t e d f o r DNA a t 

the time of t r i a l or s e n t e n c i n g or i n time t o f i l e a p o s t t r i a l 

motion p u r s u a n t t o Rule 24, A l a . R. Crim. P., or i n time t o be 

i n c l u d e d i n any p r e v i o u s c o l l a t e r a l p r o c e e d i n g , and t h a t he 

c o u l d not have d i s c o v e r e d the e x i s t e n c e of the rape k i t or 

o b t a i n e d DNA t e s t i n g of the rape k i t by any of those t i m e s 

through the e x e r c i s e of r e a s o n a b l e d i l i g e n c e . See Rule 

3 2 . 1 ( e ) ( 1 ) . L l o y d a l s o d i d not a l l e g e i n h i s p e t i t i o n t h a t 

h i s r e q u e s t f o r DNA t e s t i n g was based on new t e c h n o l o g i c a l 

improvements i n DNA t e s t i n g t h a t were not a v a i l a b l e a t the 

time of h i s t r i a l , a t the time of h i s s e n t e n c i n g , a t the time 

of any p o s t t r i a l motion, or a t the times he f i l e d h i s p r e v i o u s 

Rule 32 p e t i t i o n s . 

Because L l o y d ' s r e q u e s t f o r DNA t e s t i n g does not s a t i s f y 

a l l f i v e of the r e q u i r e m e n t s i n Rule 3 2 . 1 ( e ) , i t i s , as the 

c i r c u i t c o u r t found, s u b j e c t t o the p r e c l u s i o n s i n Rule 32.2. 

Based on our r e v i e w of the r e c o r d from L l o y d ' s d i r e c t a p p e a l , 
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i t i s c l e a r t h a t L l o y d was w e l l aware of the e x i s t e n c e of the 

rape k i t b e f o r e h i s t r i a l -- the rape k i t was s p e c i f i c a l l y 

mentioned d u r i n g a p r e t r i a l h e a r i n g . T h e r e f o r e , L l o y d ' s 

r e q u e s t i s p r e c l u d e d by Rule 32.2(a)(3) and (a)(5) because i t 

c o u l d have been, but was not, r a i s e d and addr e s s e d a t t r i a l 

and on a p p e a l . 

Moreover, because t h i s i s L l o y d ' s t h i r d Rule 32 p e t i t i o n , 

h i s r e q u e s t i s p r e c l u d e d by Rule 32.2(b) as s u c c e s s i v e . 

A l t h o u g h i t i s u n c l e a r from t h i s C o u r t ' s r e c o r d s whether or 

not L l o y d r e q u e s t e d DNA t e s t i n g i n h i s second p e t i t i o n , 4 under 

the c i r c u m s t a n c e s i n t h i s case, t h a t does not p r o h i b i t our 

a p p l i c a t i o n of Rule 32.2(b). I f L l o y d d i d r e q u e s t DNA t e s t i n g 

i n h i s second p e t i t i o n , h i s c u r r e n t r e q u e s t i s p r e c l u d e d under 

the p r o v i s i o n i n Rule 32.2(b) t h a t " [ t ] h e c o u r t s h a l l not 

g r a n t r e l i e f on a s u c c e s s i v e p e t i t i o n on the same or s i m i l a r 

grounds on b e h a l f of the same p e t i t i o n e r . " I f L l o y d d i d not 

r e q u e s t DNA t e s t i n g i n h i s second p e t i t i o n , then h i s c u r r e n t 

r e q u e s t i s p r e c l u d e d under the p r o v i s i o n i n Rule 32.2(b) t h a t 

"[a] s u c c e s s i v e p e t i t i o n on d i f f e r e n t grounds s h a l l be d e n i e d 

u n l e s s " (1) the new grounds are j u r i s d i c t i o n a l or (2) the 

4 T h i s C o u r t ' s r e c o r d s r e f l e c t t h a t L l o y d d i d not make any 
r e q u e s t f o r DNA t e s t i n g i n h i s f i r s t p e t i t i o n . 
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p e t i t i o n e r e s t a b l i s h e s t h a t "good cause e x i s t s why the new 

ground or grounds were not known or c o u l d not have been 

a s c e r t a i n e d through r e a s o n a b l e d i l i g e n c e when the f i r s t 

p e t i t i o n was heard, and t h a t f a i l u r e t o e n t e r t a i n the p e t i t i o n 

w i l l r e s u l t i n a m i s c a r r i a g e of j u s t i c e . " A r e q u e s t f o r DNA 

t e s t i n g as a n e w l y - d i s c o v e r e d - m a t e r i a l - f a c t s c l a i m i s not 

j u r i s d i c t i o n a l , and L l o y d f a i l e d t o a l l e g e i n h i s p e t i t i o n 

good cause f o r not making h i s r e q u e s t f o r DNA t e s t i n g i n 

e i t h e r of h i s two p r e v i o u s p e t i t i o n s . 

F i n a l l y , Rule 32.2(c) p r o v i d e s : 

" S u b j e c t t o the f u r t h e r p r o v i s i o n s h e r e i n a f t e r 
s e t out i n t h i s s e c t i o n , the c o u r t s h a l l not 
e n t e r t a i n any p e t i t i o n f o r r e l i e f from a c o n v i c t i o n 
or sentence on the grounds s p e c i f i e d i n Rule 32.1(a) 
and ( f ) , u n l e s s the p e t i t i o n i s f i l e d : (1) In the 
case of a c o n v i c t i o n a p p e a l e d t o the Court of 
C r i m i n a l A p p e a l s , w i t h i n one (1) year a f t e r the 
i s s u a n c e of the c e r t i f i c a t e of judgment by the Court 
of C r i m i n a l Appeals under Rule 41, A l a . R. App. P.; 
or (2) i n the case of a c o n v i c t i o n not appealed t o 
the Court of C r i m i n a l A p p e a l s , w i t h i n one (1) year 
a f t e r the time f o r f i l i n g an a p p e a l l a p s e s ; 
p r o v i d e d , however, t h a t the time f o r f i l i n g a 
p e t i t i o n under Rule 32.1(f) t o seek an o u t - o f - t i m e 
a p p e a l from the d i s m i s s a l or d e n i a l of a p e t i t i o n 
p r e v i o u s l y f i l e d under any p r o v i s i o n of Rule 32.1 
s h a l l be s i x (6) months from the date the p e t i t i o n e r 
d i s c o v e r s the d i s m i s s a l or d e n i a l , i r r e s p e c t i v e of 
the one-year d e a d l i n e s s p e c i f i e d i n the p r e c e d i n g 
s u b p a r t s (1) and (2) of t h i s sentence; and p r o v i d e d 
f u r t h e r t h a t the i m m e d i a t e l y p r e c e d i n g p r o v i s o s h a l l 
not e x t e n d e i t h e r of those one-year d e a d l i n e s as 
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they may a p p l y t o the p r e v i o u s l y f i l e d p e t i t i o n . 
The c o u r t s h a l l not e n t e r t a i n a p e t i t i o n based on 
the grounds s p e c i f i e d i n Rule 32.1(e) u n l e s s the 
p e t i t i o n i s f i l e d w i t h i n the a p p l i c a b l e one-year 
p e r i o d s p e c i f i e d i n the f i r s t sentence of t h i s 
s e c t i o n , or w i t h i n s i x (6) months a f t e r the 
d i s c o v e r y of the newly d i s c o v e r e d m a t e r i a l f a c t s , 
w hichever i s l a t e r ; p r o v i d e d , however, t h a t the 
one-year p e r i o d d u r i n g which a p e t i t i o n may be 
brought s h a l l i n no case be deemed t o have begun t o 
run b e f o r e the e f f e c t i v e date of the p r e c u r s o r of 
t h i s r u l e , i . e . , A p r i l 1, 1987." 

L l o y d ' s p e t i t i o n was f i l e d over f o u r y e a rs a f t e r t h i s C ourt 

i s s u e d the c e r t i f i c a t e of judgment f i n a l i z i n g h i s c o n v i c t i o n s 

and, as n oted above, i t i s c l e a r t h a t L l o y d was aware of the 

e x i s t e n c e of the rape k i t b e f o r e h i s t r i a l began. T h e r e f o r e , 

h i s r e q u e s t f o r DNA t e s t i n g was a l s o c l e a r l y t i m e - b a r r e d by 

Rule 3 2 . 2 ( c ) . 5 

Rule 32.7(d), A l a . R. Crim. P., a u t h o r i z e s the c i r c u i t 

c o u r t t o summarily d i s m i s s a p e t i t i o n e r ' s Rule 32 p e t i t i o n 

" [ i f the c o u r t determines t h a t the p e t i t i o n i s not 
s u f f i c i e n t l y s p e c i f i c , or i s p r e c l u d e d , or f a i l s t o 

5 L l o y d d i d not a s s e r t e q u i t a b l e t o l l i n g i n h i s p e t i t i o n . 
See, e.g., Ex p a r t e Ward, 46 So. 3d 888, 897-98 ( A l a . 2007) 
("[When a Rule 32 p e t i t i o n i s t i m e - b a r r e d on i t s f a c e , the 
p e t i t i o n must e s t a b l i s h e n t i t l e m e n t t o the remedy a f f o r d e d by 
the d o c t r i n e of e q u i t a b l e t o l l i n g . A p e t i t i o n t h a t does not 
a s s e r t e q u i t a b l e t o l l i n g , or t h a t a s s e r t s i t but f a i l s t o 
s t a t e any p r i n c i p l e of law or any f a c t t h a t would e n t i t l e the 
p e t i t i o n e r t o the e q u i t a b l e t o l l i n g of the a p p l i c a b l e 
l i m i t a t i o n s p r o v i s i o n , may be summarily d i s m i s s e d w i t h o u t a 
h e a r i n g . " ) . 
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s t a t e a c l a i m , or t h a t no m a t e r i a l i s s u e of f a c t or 
law e x i s t s which would e n t i t l e the p e t i t i o n e r t o 
r e l i e f under t h i s r u l e and t h a t no purpose would be 
s e r v e d by any f u r t h e r p r o c e e d i n g s ... " 

See a l s o Hannan v. S t a t e , 861 So. 2d 426, 427 ( A l a . Crim. App. 

2003); Colman v. S t a t e , 852 So. 2d 191, 193 ( A l a . Crim. App. 

2002); Tatu v. S t a t e , 607 So. 2d 383, 384 ( A l a . Crim. App. 

1992). Because L l o y d ' s r e q u e s t f o r DNA t e s t i n g was c l e a r l y 

p r e c l u d e d , the c i r c u i t c o u r t ' s summary d i s m i s s a l of L l o y d ' s 

Rule 32 p e t i t i o n was a p p r o p r i a t e . 

Based on the f o r e g o i n g , the judgment of the c i r c u i t c o u r t 

i s a f f i r m e d . 

AFFIRMED. 

Windom, P.J., and Welch, Burke, and J o i n e r , J J . , concur. 
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