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WINDOM, P r e s i d i n g Judge. 

J e r r y Jerome Smith a p p e a l s h i s sentence of death t h a t 

r e s u l t e d from the t h i r d p e n a l t y - p h a s e p r o c e e d i n g of h i s 

c a p i t a l - m u r d e r t r i a l . In 1998, Smith was c o n v i c t e d of c a p i t a l 

murder f o r k i l l i n g W i l l i e F l o u r n o y , Theresa Helms, and David 
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Be n n e t t by one a c t or p u r s u a n t t o one scheme or course of 

conduct, see § 13A-5-40(a)(10), A l a . Code 1975. At the 

c o n c l u s i o n o f the t h i r d p e n a l t y - p h a s e p r o c e e d i n g , the j u r y 

recommended, by a vot e o f 12-0, t h a t Smith be sentenced t o 

death. In accordance w i t h the j u r y ' s recommendation, the 

c i r c u i t c o u r t sentenced Smith t o death. 

The f a c t s of the Smith's o f f e n s e are s t a t e d i n d e t a i l i n 

Smith v. S t a t e , [Ms. CR-97-1258, December 22, 2000] So. 3d 

( A l a . Crim. App. 2000), and w i l l not be r e p e a t e d here 

e x c e p t as n e c e s s a r y f o r an u n d e r s t a n d i n g o f the i s s u e b e f o r e 

t h i s C o u r t . Smith, who was a drug d e a l e r , went t o F l o u r n o y ' s 

r e s i d e n c e t o c o l l e c t $1,500, which F l o u r n o y owed him f o r c r a c k 

c o c a i n e . When F l o u r n o y t o l d Smith t h a t he d i d not have the 

money, Smith shot and k i l l e d him w i t h a sawed-off .22 c a l i b e r 

r i f l e . Smith then shot and k i l l e d Helms and Bennett, who were 

a l s o a t F l o u r n o y ' s r e s i d e n c e . The j u r y c o n v i c t e d Smith o f 

c a p i t a l murder f o r i n t e n t i o n a l l y k i l l i n g two or more people 

p u r s u a n t t o one a c t or p u r s u a n t t o one scheme or course o f 

conduct, see § 13A-5-40(a)(10), A l a . Code 1975. Smith was 

sentenced t o death; he appealed. 

"On a p p e a l , t h i s Court a f f i r m e d Smith's 
c a p i t a l - m u r d e r c o n v i c t i o n , but remanded the cause 
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f o r the c i r c u i t c o u r t t o c o r r e c t i t s s e n t e n c i n g 
o r d e r . See Smith v. S t a t e , [Ms. CR-97-1258, 
December 22, 2000] So. 3d ( A l a . Crim. App. 
2000). A f t e r remanding the cause a second time f o r 
the c i r c u i t c o u r t t o c o r r e c t i t s s e n t e n c i n g o r d e r , 
t h i s Court a f f i r m e d Smith's death sentence. See  
Smith v. S t a t e , [Ms. CR-97-1258, August 31, 2001] 

So. 3d , ( A l a . Crim. App. 2000) ( o p i n i o n 
on r e t u r n t o second remand). T h e r e a f t e r , the 
Alabama Supreme Court r e v e r s e d Smith's death 
sentence and o r d e r e d a new p e n a l t y - p h a s e h e a r i n g . 
See Ex p a r t e Smith, [Ms. 1010267, March 14, 2003] 

So. 3d ( A l a . 2003). 

" A f t e r a second p e n a l t y - p h a s e h e a r i n g , the j u r y 
recommended by a v o t e of 10-2 t h a t Smith be 
sentenced t o death. The c i r c u i t c o u r t f o l l o w e d the 
j u r y ' s recommendation and a g a i n sentenced Smith t o 
death. On r e t u r n t o remand, t h i s C o u r t 'concluded 
t h a t Smith i s m e n t a l l y r e t a r d e d and, t h e r e f o r e , ... 
i n e l i g i b l e f o r the death p e n a l t y and d i r e c t e d the 
t r i a l c o u r t t o s e t a s i d e Smith's death sentence and 
to sentence him t o l i f e imprisonment w i t h o u t the 
p o s s i b i l i t y of p a r o l e . ' Ex p a r t e Smith, [Ms. 
1080973, October 22, 2010] So. 3d , ( A l a . 
2010) ( c i t i n g Smith v. S t a t e , [Ms. CR-97-1258, 
September 29, 2006] So. 3d , ( A l a . Crim. 
App. 2003) ( o p i n i o n on r e t u r n t o t h i r d remand)). The 
Alabama Supreme Co u r t r e v e r s e d t h i s C o u r t ' s judgment 
and remanded the cause f o r the c i r c u i t c o u r t t o 
conduct [a h e a r i n g p u r s u a n t t o A t k i n s v. V i r g i n i a , 
536 U.S. 304 (2002),] t o determine whether Smith i s 
m e n t a l l y r e t a r d e d and t o make s p e c i f i c f i n d i n g s of 
f a c t p u r s u a n t t o Ex p a r t e P e r k i n s , 851 So. 2d 453 
( A l a . 2002). Smith v. S t a t e , [Ms. 1060427, May 25, 
2007] So. 3d , ( A l a . 2007) . A f t e r 
c o n d u c t i n g the A t k i n s h e a r i n g , the c i r c u i t c o u r t 
c o n c l u d e d t h a t Smith i s not m e n t a l l y r e t a r d e d . T h i s 
C o u r t a f f i r m e d the c i r c u i t c o u r t ' s d e t e r m i n a t i o n , 
and the Alabama Supreme Co u r t g r a n t e d c e r t i o r a r i 
r e v i e w . 
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"On October 22, 2010, the Alabama Supreme C o u r t 
a g a i n r e v e r s e d Smith's sentence of death and 
remanded the cause f o r the c i r c u i t c o u r t t o conduct 
a new p e n a l t y - p h a s e p r o c e e d i n g b e f o r e a j u r y . Ex 
p a r t e Smith, [Ms. 1080973, October 22, 2010] So. 
3d , ( A l a . 2010) . S p e c i f i c a l l y , a f t e r 
d e t a i l i n g why the c i r c u i t c o u r t c o r r e c t l y d e t ermined 
t h a t Smith i s not m e n t a l l y r e t a r d e d , the Alabama 
Supreme C o u r t h e l d t h a t improper, p r e j u d i c i a l 
c o n t a c t between the v i c t i m ' s mother and the j u r y 
v e n i r e e n t i t l e d Smith t o a new p e n a l t y - p h a s e 
p r o c e e d i n g . I d . a t 

Smith v. S t a t e , [Ms. CR-97-1258, Feb. 4, 2011] So. 3d , 

( A l a . Crim. App. 2011). In accordance w i t h the Alabama 

Supreme C o u r t ' s o p i n i o n i n Ex p a r t e Smith, [Ms. 1080973, 

October 22, 2010] So. 3d , ( A l a . 2010), t h i s Court 

remanded the cause t o the "the c i r c u i t c o u r t w i t h i n s t r u c t i o n s 

f o r t h a t c o u r t t o conduct a t h i r d p e n a l t y - p h a s e h e a r i n g . " 

Smith, [Ms. CR-97-1258, Feb. 4, 2011] So. 3d a t . 

On January 23, 2012, the c i r c u i t c o u r t began Smith's 

t h i r d p e n a l t y - p h a s e p r o c e e d i n g b e f o r e a j u r y . A t the 

c o n c l u s i o n o f the p r e s e n t a t i o n of e v i d e n c e , the c i r c u i t c o u r t 

i n s t r u c t e d the j u r y on the law. D u r i n g i t s j u r y charge 

r e g a r d i n g a g g r a v a t i n g c i r c u m s t a n c e s , the c i r c u i t c o u r t 

i n s t r u c t e d the j u r y t h a t i t c o u l d c o n s i d e r f o u r a g g r a v a t i n g 

c i r c u m s t a n c e s . S p e c i f i c a l l y , the c i r c u i t c o u r t i n s t r u c t e d the 

j u r y t h a t i t c o u l d c o n s i d e r the f o l l o w i n g a g g r a v a t i n g 
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c i r c u m s t a n c e s : 1) " [ t ] h e defendant was p r e v i o u s l y c o n v i c t e d of 

another c a p i t a l o f f e n s e or a f e l o n y i n v o l v i n g the use or 

t h r e a t of v i o l e n c e t o the p e r s o n , " § 13A-5-49(2), A l a . Code 

1975; 2) " [ t ] h e defendant k n o w i n g l y c r e a t e d a g r e a t r i s k o f 

deat h t o many p e r s o n s , " § 13A-5-49(3), A l a . Code 1975; 3) 

" [ t ] h e c a p i t a l o f f e n s e was e s p e c i a l l y h e i n o u s , a t r o c i o u s , or 

c r u e l compared t o o t h e r c a p i t a l o f f e n s e s , " § 13A-5-49(3), A l a . 

Code 1975; and 4) "the defendant i n t e n t i o n a l l y caused the 

death of two or more pe r s o n s by one a c t or p u r s u a n t t o one 

scheme or course of conduct." (R. 948-49.) See § 13A-5-

4 9 ( 9 ) , A l a . Code 1975. A t the c o n c l u s i o n of the c i r c u i t 

c o u r t ' s i n s t r u c t i o n s , Smith r a i s e d the f o l l o w i n g o b j e c t i o n : 

"Judge, I do not b e l i e v e the a g g r a v a t i n g 
c i r c u m s t a n c e o f c a u s i n g the death of more than one 
perso n by a common p l a n or scheme or course o f 
conduct -- I don't even b e l i e v e t h a t a g g r a v a t i n g 
c i r c u m s t a n c e even a p p l i e d a t the time t h a t these 
crimes were committed. I don't even t h i n k t h a t 
a g g r a v a t i n g c i r c u m s t a n c e was Alabama law a t t h a t 
t i m e . " 

(R. 951-52.) 

A f t e r the c i r c u i t c o u r t charged the j u r y , i t r e t u r n e d a 

unanimous recommendation t h a t Smith be sentenced t o death. On 

A p r i l 18, 2012, the c i r c u i t c o u r t conducted a j u d i c i a l 

s e n t e n c i n g h e a r i n g . A t the c o n c l u s i o n o f the s e n t e n c i n g 
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h e a r i n g , the c i r c u i t c o u r t a c c e p t e d the j u r y ' s recommendation 

and sentenced Smith t o death. 

On a p p e a l , Smith argues, and the S t a t e concedes, t h a t h i s 

sentence o f death must be r e v e r s e d and the cause be remanded 

f o r a f o u r t h p e n a l t y - p h a s e p r o c e e d i n g because the c i r c u i t 

c o u r t i m p r o p e r l y i n s t r u c t e d the j u r y t h a t i t c o u l d c o n s i d e r an 

a g g r a v a t i n g c i r c u m s t a n c e t h a t was i n a p p l i c a b l e . S p e c i f i c a l l y , 

the p a r t i e s agree t h a t the c i r c u i t c o u r t i n c o r r e c t l y 

i n s t r u c t e d the j u r y t h a t i t c o u l d c o n s i d e r the a g g r a v a t i n g 

c i r c u m s t a n c e t h a t Smith " i n t e n t i o n a l l y caused the death of two 

or more persons by one a c t or p u r s u a n t t o one scheme or course 

of conduct," § 13A-5-49(9), A l a . Code 1975, because t h a t 

a g g r a v a t i n g c i r c u m s t a n c e d i d not e x i s t when Smith committed 

h i s c a p i t a l o f f e n s e . A c c o r d i n g t o the p a r t i e s , by a l l o w i n g 

the j u r y t o c o n s i d e r an a g g r a v a t i n g c i r c u m s t a n c e t h a t d i d not 

e x i s t a t the time Smith committed h i s o f f e n s e , the c i r c u i t 

c o u r t v i o l a t e d h i s s t a t u t o r y r i g h t t o an a d v i s o r y v e r d i c t by 

a j u r y . T h i s Court agrees. 

Smith committed the c a p i t a l o f f e n s e f o r which he has been 

s e n t e n c e d t o death on October 19, 1996. At t h a t p o i n t , the 

murder o f "two or more persons by one a c t or p u r s u a n t t o one 
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scheme or course o f conduct," § 13A-5-49(9), A l a . Code 1975, 

was not an a g g r a v a t i n g c i r c u m s t a n c e . R a t h e r , the amendment t o 

§ 13A-5-49, A l a . Code 1975, t o i n c l u d e the murder of "two or 

more persons by one a c t or p u r s u a n t t o one scheme or course of 

conduct," § 13A-5-49(9), A l a . Code 1975, as an a g g r a v a t i n g 

c i r c u m s t a n c e became e f f e c t i v e on September 1, 1999, almost 

t h r e e y e ars a f t e r Smith committed h i s o f f e n s e . 

As the S t a t e e x p l a i n s i n i t s b r i e f , " [ i ] n Ex p a r t e  

Stephens, 982 So. 2d 1148 ( A l a . 2006), the Supreme Court of 

Alabama was p r e s e n t e d w i t h the same i s s u e t h a t w a r r a n t s the 

r e v e r s a l of Smith's death sentence." ( S t a t e ' s b r i e f , a t 12.) 

In Ex p a r t e Stephens, the c i r c u i t c o u r t i n s t r u c t e d the j u r y 

t h a t i t c o u l d c o n s i d e r t h r e e a g g r a v a t i n g c i r c u m s t a n c e s , one o f 

which was " t h a t Stephens ' i n t e n t i o n a l l y caused the death of 

two or more persons by one a c t . ' " Ex p a r t e Stephens, 982 So. 

2d a t 1150. L i k e Smith, however, Stephens had committed h i s 

c a p i t a l o f f e n s e b e f o r e § 13A-5-49, A l a . Code 1975, was amended 

to i n c l u d e " i n t e n t i o n a l l y c a u s [ i n g ] the death of two or more 

persons by one a c t " as an a g g r a v a t i n g c i r c u m s t a n c e . I d . a t 

1150. The Alabama Supreme C o u r t then h e l d t h a t " [ i ] t was 

e r r o r f o r the t r i a l c o u r t t o i n s t r u c t Stephens's j u r y t o 
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c o n s i d e r as a s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e a 

c i r c u m s t a n c e t h a t was not l i s t e d i n the s t a t u t e a t the time o f 

the o f f e n s e . " I d . a t 1153. S i m i l a r l y , the c i r c u i t c o u r t i n 

t h i s case e r r o n e o u s l y i n s t r u c t e d the j u r y t h a t i t c o u l d 

c o n s i d e r an a g g r a v a t i n g c i r c u m s t a n c e t h a t d i d not e x i s t when 

Smith committed h i s o f f e n s e . 

Having determined t h a t i t was e r r o r t o i n s t r u c t the j u r y 

t h a t i t c o u l d c o n s i d e r an i n a p p l i c a b l e a g g r a v a t i n g 

c i r c u m s t a n c e , however, does not end t h i s C o u r t ' s a n a l y s i s . 

R a t h e r , as the Alabama Supreme Cou r t e x p l a i n e d i n Stephens: 

"An e r r o r i n a p e n a l t y - p h a s e j u r y i n s t r u c t i o n i s 
s u b j e c t t o h a r m l e s s - e r r o r r e v i e w . Ex p a r t e 
Broadnax, 825 So. 2d 233, 236 ( A l a . 2001) . However, 
' [ t ] h e harmless e r r o r r u l e i s t o be a p p l i e d w i t h 
extreme c a u t i o n i n c a p i t a l c a s e s . ' Ex p a r t e  
Whisenhant, 482 So. 2d 1247, 1249 ( A l a . 1984). To 
f i n d the e r r o r i n t h i s c a p i t a l case h a r m l e s s , we 
must be a b l e t o s t a t e 'beyond a r e a s o n a b l e doubt' 
t h a t a p r o p e r l y i n s t r u c t e d j u r y would n e v e r t h e l e s s 
have recommended a sentence of death. 482 So. 2d a t 

1248. 

Ex p a r t e Stephens, 982 So. 2d a t 1153-54. 

A f t e r e x p l a i n i n g t h a t the erroneous p e n a l t y - p h a s e j u r y 

i n s t r u c t i o n s are s u b j e c t t o h a r m l e s s - e r r o r r e v i e w , the Alabama 

Supreme Cou r t h e l d : 
" A f t e r r e v i e w i n g the e v i d e n c e p r e s e n t e d o f the 
a g g r a v a t i n g c i r c u m s t a n c e s and the m i t i g a t i n g 
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c i r c u m s t a n c e s , we cannot say w i t h the n e c e s s a r y 
c e r t a i n t y t h a t the e r r o r d i d not a f f e c t the j u r y ' s 
recommendation. 

"Stephens's defense c o u n s e l p r e s e n t e d 
s i g n i f i c a n t m i t i g a t i n g e v i d e n c e d u r i n g the 
s e n t e n c i n g phase of t r i a l . C a t h e r i n e Lee Boyer, a 
f o r e n s i c p s y c h o l o g i s t , t e s t i f i e d t h a t Stephens has 
a v e r b a l IQ of 73 and a performance IQ of 86, and a 
combined f u l l - s c a l e IQ s c o r e of 77. She d e s c r i b e d 
t h i s s c o r e as ' b o r d e r l i n e . ' Boyer a l s o t e s t i f i e d 
t h a t the c i r c u m s t a n c e s of the murders were 
c o n s i s t e n t w i t h rage or 'extreme e m o t i o n a l s t a t e , ' 
as opposed t o a c a l c u l a t e d or p l a n n e d k i l l i n g , and 
t h a t Stephens's b e h a v i o r i n the hours f o l l o w i n g the 
murder i n d i c a t e d remorse. Stephens's mother 
t e s t i f i e d t h a t Stephens l o v e d h i s c h i l d r e n , 
i n c l u d i n g N i c h o l a s , t h a t he had been a c a r i n g and 
r e s p o n s i b l e f a t h e r , and t h a t he ' c o u l d not have been 
i n h i s " r i g h t mind"' when he committed the murders. 

" D e s p i t e e v i d e n c e of the h e i n o u s , a t r o c i o u s , and 
c r u e l n a t u r e o f the o f f e n s e , and d e s p i t e Stephens's 
1992 a t t a c k on A n n i e , two j u r o r s v o t e d f o r a 
sentence of l i f e imprisonment w i t h o u t p a r o l e . The 
j u r y might have v o t e d f o r the death p e n a l t y i f i t 
had been i n s t r u c t e d on o n l y the two v a l i d s t a t u t o r y 
a g g r a v a t i n g c i r c u m s t a n c e s . However, we are unable 
to c o n c l u d e , beyond a r e a s o n a b l e doubt, t h a t i t 
would have done so. 

"A recommendation of death must be based on a 
v o t e of a t l e a s t 10 j u r o r s . § 1 3 A - 5 - 4 9 ( f ) , A l a . 
Code 1975. In t h i s case, a change i n o n l y one 
j u r o r ' s v o t e would have p r e v e n t e d the j u r y from 
recommending a death sentence. A t t h a t p o i n t , one 
of s e v e r a l t h i n g s might have happened -- the t r i a l 
c o u r t might have i n s t r u c t e d the j u r y t o d e l i b e r a t e 
f u r t h e r , r e s u l t i n g i n a v o t e f o r e i t h e r l i f e 
imprisonment or death, or the c o u r t might have 
d e c l a r e d a m i s t r i a l and empaneled a new s e n t e n c i n g 
j u r y . § 13A-5-46(g), A l a . Code 1975. T h i s 
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u n c e r t a i n t y r e q u i r e s us t o r e v e r s e Stephens's 
sentence and remand the case f o r r e s e n t e n c i n g . " 

Ex p a r t e Stephens, 982 So. 2d a t 1154. 

Here, as i n Ex p a r t e Stephens, the c i r c u i t c o u r t ' s 

erroneous j u r y i n s t r u c t i o n r e g a r d i n g an i n a p p l i c a b l e 

a g g r a v a t i n g c i r c u m s t a n c e cannot be deemed ha r m l e s s . See Rule 

45, A l a . R. App. P. Smith's "defense c o u n s e l p r e s e n t e d 

s i g n i f i c a n t m i t i g a t i n g e v i d e n c e d u r i n g the s e n t e n c i n g phase of 

t r i a l , " Ex p a r t e Stephens, 982 So. 2d a t 1154, i n c l u d i n g 

e v i d e n c e of Smith's mental d e f i c i e n c i e s , of h i s d y s f u n c t i o n a l 

u p b r i n g i n g , of h i s drug and a l c o h o l abuse, and o f the s e x u a l 

abuse he s u f f e r e d . In i t s s e n t e n c i n g o r d e r , the c i r c u i t 

c o u r t found t h a t Smith's c o u n s e l p r e s e n t e d m i t i g a t i n g e v i d e n c e 

i n d i c a t i n g the f o l l o w i n g : 1) Smith has the l e a r n i n g c a p a c i t y 

of a t h i r d g r a d e r , was i n s p e c i a l - e d u c a t i o n c l a s s e s a l l h i s 

l i f e , and q u i t s c h o o l i n the e i g h t h grade; 2) Smith has a low 

IQ, has a low f r u s t r a t i o n t o l e r a n c e , and has poor impulse 

c o n t r o l ; 3) Smith cannot r e a d or w r i t e ; 4) Smith has a h i s t o r y 

o f e x c e s s i v e a l c o h o l and drug abuse, and f i r s t consumed 

a l c o h o l a t the age o f e i g h t ; 5) Smith was on drugs and a l c o h o l 

when he committed h i s c a p i t a l o f f e n s e and d i d not r e s i s t 

a r r e s t ; 6) Smith grew up i n a d y s f u n c t i o n a l home w i t h an 
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a l c o h o l i c mother; 7) Smith d i d not develop a r e l a t i o n s h i p w i t h 

h i s n a t u r a l f a t h e r ; 8) Smith's mother, f a t h e r , and a l l of h i s 

s i b l i n g s had c r i m i n a l h i s t o r i e s ; 9) Smith w i t n e s s e d h i s 

s i s t e r b e i n g raped; and 10) Smith was s e x u a l l y abused by h i s 

c o u s i n . (C. 480-82.) See Ex p a r t e Stephens, 982 So. 2d a t 

1154 ( p l a c i n g g r e a t s i g n i f i c a n c e on m i t i g a t i n g e v i d e n c e 

r e l a t i n g t o Stephen's mental d e f i c i e n c i e s i n f i n d i n g t h a t the 

erroneous j u r y i n s t r u c t i o n was not h a r m l e s s ) . 

F u r t h e r , a l t h o u g h the j u r y was p r o p e r l y i n s t r u c t e d on 

t h r e e a g g r a v a t i n g c i r c u m s t a n c e s , the c i r c u i t c o u r t , l i k e the 

c o u r t i n Stephens, found o n l y two a g g r a v a t i n g c i r c u m s t a n c e s . 

See Ex p a r t e Stephens, 982 So. 2d a t 1151 ( r e c o g n i z i n g t h a t 

" o n l y two of those a g g r a v a t i n g c i r c u m s t a n c e s were a c t u a l l y 

a v a i l a b l e as s t a t u t o r y a g g r a v a t i n g c i r c u m s t a n c e s i n t h i s 

c a s e " ) . S p e c i f i c a l l y , the c i r c u i t c o u r t found Smith 

"knowingly c r e a t e d a g r e a t r i s k of death t o many p e r s o n s , " see 

§ 13A-5-19(3), A l a . Code 1975; and t h a t he "was p r e v i o u s l y 

c o n v i c t e d of ... a f e l o n y i n v o l v i n g the use or t h r e a t o f 

v i o l e n c e t o the p e r s o n , " see § 13A-5-19(2), A l a . Code 1975. 

A f t e r r e v i e w i n g the ev i d e n c e p r e s e n t e d i n m i t i g a t i o n and 

the a g g r a v a t i n g c i r c u m s t a n c e s , t h i s C o u r t cannot " s t a t e 
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'beyond a r e a s o n a b l e doubt' t h a t a p r o p e r l y i n s t r u c t e d j u r y 

would n e v e r t h e l e s s have recommended a sentence of d e a t h . " Ex  

p a r t e Stephens, 982 So. 2d a t 1153-54. As the S t a t e concedes 

i n i t s b r i e f , " j u s t as i n Stephens, the c o u r t ' s e r roneous 

i n s t r u c t i o n cannot be deemed harmless because Smith's c o u n s e l 

p r e s e n t e d ... c o n s i d e r a b l e m i t i g a t i o n e v i d e n c e r e g a r d i n g , 

among o t h e r t h i n g s , h i s low i n t e l l e c t u a l f u n c t i o n i n g , 

[ d y s f u n c t i o n a l u p b r i n g i n g , drug and a l c o h o l abuse, and s e x u a l 

a b u s e ] . " ( S t a t e ' s b r i e f , a t 17) ( q u o t i n g Ex p a r t e Stephens, 

982 So. 2d a t 1154). When Smith's m i t i g a t i n g e v i d e n c e i s 

b a l a n c e d a g a i n s t the a g g r a v a t i n g c i r c u m s t a n c e s , t h i s C o u r t 

"cannot say w i t h the n e c e s s a r y c e r t a i n t y t h a t the e r r o r d i d 

not a f f e c t the j u r y ' s recommendation." Ex p a r t e Stephens, 982 

So. 2d a t 1154. 

A c c o r d i n g l y , Smith's sentence o f death i s r e v e r s e d , and 

t h i s cause i s remanded to the c i r c u i t c o u r t w i t h i n s t r u c t i o n s 

f o r t h a t c o u r t t o conduct a f o u r t h j u r y p e n a l t y - p h a s e 

p r o c e e d i n g . On remand, the c i r c u i t c o u r t s h a l l t ake a l l 

n e c e s s a r y a c t i o n t o see t h a t the c i r c u i t c l e r k makes due 

r e t u r n t o t h i s C o u r t a t the e a r l i e s t p o s s i b l e time and w i t h i n 

180 days from the date o f t h i s o p i n i o n . 
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REVERSED AND REMANDED. 

Welch, K e l l u m , Burke, and J o i n e r , J J . , concur. 
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