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Roger P h i l l i p s and Annette P h i l l i p s 

v. 

Water Works and Sewer Board of the Town of A r i t o n 

Appeal from Dale C i r c u i t Court 
(CV-05-113) 

PER CURIAM. 

Roger P h i l l i p s and A n n e t t e P h i l l i p s a p p e a l f r o m a 

judgment e n t e r e d a g a i n s t them i n an a c t i o n t h e y i n s t i t u t e d 

a g a i n s t t h e Water Works and Sewer B o a r d o f t h e Town o f A r i t o n 

( " t h e B o a r d " ) , a l l e g i n g t h a t t h e B o a r d " i m p r o p e r l y a l l o w e d 
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t h i r d p a r t i e s t o use an easement t h a t t h e P h i l l i p s [ e s ] [ h a d ] 

d e e ded t o t h e B o a r d . " P h i l l i p s e s ' b r i e f , a t 1. We r e v e r s e 

and remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

I n 1 9 9 6 , t h e B o a r d p u r c h a s e d a p p r o x i m a t e l y 20 a c r e s f r o m 

two a d j o i n i n g l a n d o w n e r s , t h e P h i l l i p s e s and Ed J o n e s , i n 

o r d e r t o c o n s t r u c t on t h e p r o p e r t y a s e w a g e - t r e a t m e n t p l a n t 

and l a g o o n t o s e r v e t h e Town o f A r i t o n . P r i o r t o p u r c h a s i n g 

t h e l a n d f r o m t h e P h i l l i p s e s and J o n e s , t h e B o a r d p l a n n e d t o 

p u r c h a s e a l l t h e l a n d n eeded f o r t h e s e w a g e - t r e a t m e n t p l a n t 

and l a g o o n f r o m J o n e s , and t h e p u r c h a s e w o u l d have i n c l u d e d 

J o n e s ' s easement o v e r t h e P h i l l i p s e s ' l a n d r u n n i n g 

a p p r o x i m a t e l y 300-400 y a r d s f r o m t h e P h i l l i p s e s ' f r o n t y a r d . 

The B o a r d p l a n n e d t o use t h e easement o v e r t h e P h i l l i p s e s ' 

l a n d t o l a y a sewage p i p e l i n e . H o w e v e r , upon l e a r n i n g o f t h e 

B o a r d ' s p l a n n e d use o f t h e e a s e m e n t , t h e P h i l l i p s e s o b j e c t e d 

and t h r e a t e n e d t o i n t e r f e r e w i t h t h e B o a r d ' s p l a n s . The B o a r d 

t h e n s o u g h t a p r e l i m i n a r y i n j u n c t i o n p r o h i b i t i n g t h e 

P h i l l i p s e s f r o m i n t e r f e r i n g w i t h i t s p l a n s f o r t h e sewage-

t r e a t m e n t p l a n t and l a g o o n . 

The B o a r d and t h e P h i l l i p s e s n e g o t i a t e d a s e t t l e m e n t 
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p u r s u a n t t o w h i c h t h e B o a r d w o u l d p u r c h a s e f r o m t h e P h i l l i p s e s 

a p p r o x i m a t e l y o n e - h a l f t h e l a n d needed f o r t h e sewage-

t r e a t m e n t p l a n t and l a g o o n and a new easement i n a d i f f e r e n t 

l o c a t i o n on t h e P h i l l i p s e s ' p r o p e r t y . The B o a r d ' s a c t i o n was 

d i s m i s s e d . The deed c o n v e y i n g t h e p r o p e r t y f r o m t h e 

P h i l l i p s e s t o t h e B o a r d i n c l u d e d t h e f o l l o w i n g p e r t i n e n t 

l a n g u a g e : 

" [ T ] h e [ P h i l l i p s e s d o ] h e r e b y g r a n t , b a r g a i n , s e l l 
and c o n v e y u n t o [ t h e B o a r d ] t h e f o l l o w i n g d e s c r i b e d 
r e a l e s t a t e ... : 

"Easement: A permanent 20 f e e t w i d e 
i n g r e s s / e g r e s s and u t i l i t y easement " 

The p u r p o s e o f t h e easement was t o a l l o w t h e B o a r d t o t r a v e l 

t o and f r o m t h e p r o p e r t y on w h i c h i t was c o n s t r u c t i n g t h e 

s e w a g e - t r e a t m e n t p l a n t and l a g o o n and t o " g e t a p i p e l i n e t o 

t h e l a g o o n s y s t e m . " 

A l t h o u g h J o n e s had a s e p a r a t e easement o v e r t h e 

P h i l l i p s e s ' l a n d t o g a i n a c c e s s t o h i s l a n d , w h i c h was 

l a n d l o c k e d , 1 once t h e P h i l l i p s e s g r a n t e d t h e B o a r d t h e 

1On A u g u s t 28, 1985, i n l i t i g a t i o n b e t ween t h e P h i l l i p s e s 
and J o n e s , t h e D a l e C i r c u i t C o u r t f o u n d t h a t " t h e P h i l l i p s [ e s ] 
a d m i t t h a t a r i g h t o f i n g r e s s and e g r e s s e x i s t s o v e r t h e i r 
l a n d s t o t h e J o n e s l a n d on t h e f a r m o r f i e l d r o a d " and t h a t 
" t h e r i g h t o f i n g r e s s and e g r e s s o v e r ... t h e P h i l l i p s l a n d on 
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easement, J o n e s began u s i n g t h e B o a r d ' s easement, by w h i c h he 

c o u l d a c c e s s h i s l a n d more d i r e c t l y . I n 2003, an i n c i d e n t 

o c c u r r e d i n v o l v i n g t h e B o a r d ' s easement t h a t c a u s e d t h e B o a r d 

t o s e n d a l e t t e r t o t h e P h i l l i p s e s and J o n e s s e t t i n g f o r t h 

g u i d e l i n e s f o r t h e use o f t h e easement. The l e t t e r s t a t e d : 

" T here has been some q u e s t i o n a b o u t t h e use o f 
t h e sewer l a g o o n r o a d . R o n n i e D a n n e r , C h a i r m a n o f 
[ t h e B o a r d , ] met w i t h a t t o r n e y H e n ry S t e a g a l l 
c o n c e r n i n g t h e u t i l i t y e a s e m e n t s on t h e sewer r o a d 
g o i n g t o t h e A r i t o n sewer l a g o o n . A c c o r d i n g t o t h e 
deeds o f e a c h p a r t y ( E d J o n e s and Roger P h i l l i p s ) 
e a c h s h o u l d be g i v e n t h e r i g h t t o e g r e s s and i n g r e s s 
t o t h e i r p r o p e r t i e s and any p e r s o n g i v e n w r i t t e n 
p e r m i s s i o n by e a c h p a r t y [ ] ( E d J o n e s o r Roger 
P h i l l i p s ) . No p a r t y i s t o l e a v e t h e r i g h t - [ o f ] - w a y 
u n t i l he o r she i s on t h e r i g h t p r o p e r t y . No 4-
w h e e l e r s on sewer r o a d , o r b i g h e a v y t r u c k s , p l e a s e . 

" A t t o r n e y H e n r y B. S t e a g a l l recommends t o t h e 
B o a r d t o g i v e Ed J o n e s and any p e r s o n w i t h w r i t t e n 
p e r m i s s i o n f r o m Mr. Ed J o n e s t o go t o and f r o m t h e 
J o n e s p r o p e r t y . 

" A f t e r some d i s c u s s i o n t h e B o a r d moved t o h e r e ¬
by a u t h o r i z e [ ] Ed J o n e s t h e p r i v i l e g e t o use t h e 
A r i t o n sewer r o a d t o e g r e s s and i n g r e s s h i s p r o p e r t y 
and any p e r s o n s g i v e n w r i t t e n p e r m i s s i o n by Mr. 
J o n e s . The p a r t i e s must n o t g e t o f f t h e r i g h t - [ o f ] -
way u n t i l t h e y have r e a c h [ e d ] Mr. J o n e s ' [ s ] 
p r o p e r t y . A l l g a t e s must be opened and c l o s e d and 
l o c k e d when p a s s i n g t h r o u g h . " 

On May 6, 2005, t h e P h i l l i p s e s s u e d t h e B o a r d , 

t h e f a r m o r f i e l d r o a d i s a p p u r t e n a n t t o t h e J o n e s l a n d . " 
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c h a l l e n g i n g t h e B o a r d ' s a u t h o r i t y t o a l l o w J o n e s , and whomever 

J o n e s a u t h o r i z e d , u se o f t h e B o a r d ' s easement. The P h i l l i p s e s 

a l l e g e d i n t h e i r c o m p l a i n t t h a t t h e B o a r d " i m p r o p e r l y a l l o w e d 

t h i r d p a r t i e s t o use an easement t h a t t h e P h i l l i p s [ e s ] [ h a d ] 

deeded t o t h e B o a r d . " P h i l l i p s e s ' b r i e f , a t 1. On J u l y 6, 

2005, t h e B o a r d f i l e d i t s answer, d e n y i n g t h e a l l e g a t i o n s o f 

t h e c o m p l a i n t . On A u g u s t 1, 2006, t h e t r i a l c o u r t h e l d a 

h e a r i n g a t w h i c h o r e t e n u s e v i d e n c e was p r e s e n t e d and on 

A u g u s t 28, 2006, e n t e r e d a judgment f o r t h e B o a r d , h o l d i n g , 

among o t h e r t h i n g s , t h a t t h e B o a r d had t h e a u t h o r i t y t o a l l o w 

c e r t a i n t h i r d p a r t i e s t o use t h e easement f o r p u r p o s e s o t h e r 

t h a n t h e use and m a i n t e n a n c e o f t h e s e w a g e - t r e a t m e n t p l a n t and 

l a g o o n . On S e p t e m b e r 22, 2006, t h e P h i l l i p s e s f i l e d a m o t i o n 

t o a l t e r o r amend t h e judgment o r , i n t h e a l t e r n a t i v e , f o r a 

new t r i a l ; t h e t r i a l c o u r t d e n i e d t h e m o t i o n on O c t o b e r 16, 

2006. The P h i l l i p s e s a p p e a l e d . 

S t a n d a r d o f R e v i e w 

I n M a r v i n ' s , I n c . v. R o b e r t s o n , 608 So. 2d 391 ( A l a . 

1 9 9 2 ) , t h i s C o u r t d i s c u s s e d t h e a p p l i c a b l e s t a n d a r d o f r e v i e w 

o f a judgment o f a t r i a l c o u r t b a s e d on o r e t e n u s e v i d e n c e : 

"Where o r e t e n u s e v i d e n c e i s p r e s e n t e d t o t h e t r i a l 
c o u r t , a p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s as t o t h e 
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c o u r t ' s c o n c l u s i o n s on i s s u e s o f f a c t ; i t s 
d e t e r m i n a t i o n w i l l n o t be d i s t u r b e d u n l e s s i t i s 
c l e a r l y e r r o n e o u s , w i t h o u t s u p p o r t i n g e v i d e n c e , 
m a n i f e s t l y u n j u s t , o r a g a i n s t t h e g r e a t w e i g h t o f 
t h e e v i d e n c e . G a s t o n v. Ames, 514 So. 2d 877 , 878 
( A l a . 1 9 8 7 ) ; Cougar M i n i n g Co. v. M i n e r a l L a n d &  
M i n i n g C o n s u l t a n t s , I n c . , 392 So. 2d 1177 ( A l a . 
1 9 8 1 ) . The j u d g m e n t o f a t r i a l c o u r t b a s e d on o r e 
t e n u s e v i d e n c e i s p r e sumed c o r r e c t , and i t s f i n d i n g s 
' w i l l n o t be d i s t u r b e d on a p p e a l u n l e s s t h e y a r e 
p a l p a b l y wrong, m a n i f e s t l y u n j u s t , o r w i t h o u t 
s u p p o r t i n g e v i d e n c e . ' McCoy v. McCoy, 549 So. 2d 53, 
57 ( A l a . 1 9 8 9 ) . However, when t h e t r i a l c o u r t 
i m p r o p e r l y a p p l i e s t h e l a w t o t h e f a c t s , no 
p r e s u m p t i o n o f c o r r e c t n e s s e x i s t s as t o t h e c o u r t ' s 
j u d g m e n t . G a s t o n , s u p r a ; S m i t h v. S t y l e A d v e r t i s i n g ,  
I n c . , 470 So. 2d 1194 ( A l a . 1 9 8 5 ) ; League v.  
M c D o n a l d , 355 So. 2d 695 ( A l a . 1 9 7 8 ) . " 

608 So. 2d a t 393. 

I s s u e s and A n a l y s i s 

I n i t i a l l y , we n o t e t h a t t h e p a r t i e s do n o t d i s p u t e t h e 

B o a r d ' s a u t h o r i t y t o a l l o w anyone t o use t h e easement f o r 

p u r p o s e s r e l a t e d t o t h e use and m a i n t e n a n c e o f t h e s ewage-

t r e a t m e n t p l a n t and l a g o o n . 2 R a t h e r , t h e P h i l l i p s e s c h a l l e n g e 

t h e t r i a l c o u r t ' s h o l d i n g t h a t t h e B o a r d has t h e a u t h o r i t y t o 

a l l o w c e r t a i n u n a f f i l i a t e d t h i r d p a r t i e s t o use t h e easement 

f o r p u r p o s e s u n r e l a t e d t o t h e use and m a i n t e n a n c e o f t h e 

2The t r i a l c o u r t h e l d , i n p e r t i n e n t p a r t , " [ t ] h a t t h e 
B o a r d may a l l o w anyone t o use t h e easement f o r p u r p o s e s 
r e l a t e d t o t h e use o f and m a i n t a i n i n g o f t h e sewage t r e a t m e n t 
p l a n t and l a g o o n . " 
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s e w a g e - t r e a t m e n t p l a n t and l a g o o n . 

F i r s t , t h e P h i l l i p s e s a r g u e t h a t t h e i r c o m p l a i n t s h o u l d 

be c o n s i d e r e d amended by o p e r a t i o n o f R u l e 1 5 ( b ) , A l a . R. C i v . 

P., t o c o n f o r m t o t h e e v i d e n c e t o i n c l u d e a r e q u e s t t h a t t h e 

c o u r t e n t e r a judgment d e c l a r i n g w h e t h e r t h e B o a r d has t h e 

a u t h o r i t y t o a l l o w any t h i r d p a r t y who i s u n a f f i l i a t e d w i t h , 

u n a s s o c i a t e d w i t h , o r n o t e m p l o y e d by t h e B o a r d t o use i t s 

easement f o r p u r p o s e s u n r e l a t e d t o t h e s e w a g e - t r e a t m e n t p l a n t 

and l a g o o n o r t h e sewer p i p e l i n e . I n t h e i r c o m p l a i n t , t h e 

P h i l l i p s e s a l l e g e d t h a t t h e B o a r d had i m p r o p e r l y a l l o w e d 

J o n e s , a t h i r d p a r t y n o t a f f i l i a t e d w i t h o r e m p l o y e d by t h e 

B o a r d , t o use i t s i n g r e s s / e g r e s s easement. The P h i l l i p s e s 

r e q u e s t e d "a d e c r e e p r o h i b i t i n g [ t h e B o a r d ] f r o m u s i n g [ i t s ] 

easement f o r i n g r e s s and e g r e s s o f t h i r d p a r t i e s . " The t r i a l 

c o u r t h e l d i n i t s o r d e r , i n p e r t i n e n t p a r t : 

" 1 . T h a t t h e [ B o a r d ] s h a l l n o t l e t t h i r d 
p a r t i e s who a r e n o t a f f i l i a t e d w i t h o r a s s o c i a t e d 
w i t h o r e m p l o y e d by t h e B o a r d o r t h i r d p a r t i e s who 
a r e n o t an a d j a c e n t o r a b u t t i n g l a n d o w n e r s use t h e 
e asement. 

"2. T h a t t h e B o a r d s h a l l be p e r m i t t e d t o a l l o w 
Ed J o n e s t o use t h e easement i n a c c o r d a n c e w i t h t h e 
c o n d i t i o n s and g u i d e l i n e s as a g r e e d t o and i n 
a c c o r d a n c e w i t h t h e judgment o f A u g u s t 28, 1 9 8 5 . [ 3 ] " 

3 S e e s u p r a n o t e 1. 
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T h e r e f o r e , as e v i d e n c e d by t h e t r i a l c o u r t ' s f i n a l o r d e r , i t 

i s u n n e c e s s a r y t o a d d r e s s t h e P h i l l i p s e s ' R u l e 1 5 ( b ) , A l a . R. 

C i v . P., argument b e c a u s e t h e P h i l l i p s e s ' c o m p l a i n t c o n t a i n e d 

an a s s e r t i o n t o t h a t e f f e c t and t h e t r i a l c o u r t d e c i d e d t h e 

i s s u e . 

N e x t , t h e P h i l l i p s e s a r g u e t h a t t h e t r i a l c o u r t e r r e d t o 

t h e e x t e n t t h a t i t i m p l i c i t l y h e l d t h a t t h e B o a r d has t h e 

a u t h o r i t y t o a l l o w " a d j a c e n t o r a b u t t i n g l a n d o w n e r s use [ o f ] 

t h e easement," w h i c h w o u l d i n c l u d e J o n e s , and t o t h e e x t e n t 

t h a t i t h e l d t h a t t h e B o a r d has t h e a u t h o r i t y " t o a l l o w Ed 

J o n e s t o use t h e easement i n a c c o r d a n c e w i t h t h e c o n d i t i o n s 

and g u i d e l i n e s as a g r e e d t o and i n a c c o r d a n c e w i t h t h e 

judgment o f A u g u s t 28, 1985." The P h i l l i p s e s a g r e e t h a t t h e i r 

l a n d i s b u r d e n e d by an e x p r e s s easement a p p u r t e n a n t t o t h e 

l a n d c o n v e y e d by them t o t h e B o a r d and t h a t t h e B o a r d , i t s 

e m p l o y e e s , and i t s a g e n t s may use t h e easement i n c o n d u c t i n g 

t h e i r b u s i n e s s r e l a t e d t o t h e s e w a g e - t r e a t m e n t p l a n t and 

l a g o o n . P h i l l i p s e s ' b r i e f , a t 20. However, t h e P h i l l i p s e s 

a r g u e t h a t " s u c h an easement does n o t d e v o l v e t o a t h i r d 

p e r s o n who i s n o t an employee o r a g e n t o f t h e d o m i n a n t e s t a t e 

owner." We a g r e e . 
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I f an easement i s g r a n t e d " ' f o r t h e b e n e f i t o f some 

p a r t i c u l a r l a n d i t can n o t be u s e d t o accommodate some o t h e r 

t r a c t o f l a n d a d j o i n i n g o r l y i n g b e y o n d . "'One h a v i n g a r i g h t 

o f way a p p u r t e n a n t t o c e r t a i n l a n d c a n n o t use i t f o r t h e 

b e n e f i t o f o t h e r l a n d . ' " ' " Weeks v. W o l f C r e e k I n d u s . , I n c . , 

941 So. 2d 263, 269 ( A l a . 2006) ( q u o t i n g Loveman v. L a y , 271 

A l a . 385, 392, 124 So. 2d 93, 99 ( 1 9 6 0 ) , q u o t i n g i n t u r n West  

v. L o u i s v i l l e & N a s h v i l l e R.R., 137 A l a . 568, 571, 34 So. 852, 

853 ( 1 9 0 3 ) ) . F u r t h e r , " [ p ] r i v a t e [ e a s e m e n t s ] a r e c o n f i n e d i n 

t h e i r use t o t h e p u r p o s e s f o r w h i c h t h e y a r e g r a n t e d , and 

c a n n o t be e x t e n d e d by t h e g r a n t e e s . When i n t e n d e d t o g i v e 

a c c e s s o n l y t o p a r t i c u l a r p r e m i s e s , t h e y c a n n o t be u s e d 

t h e r e b y t o r e a c h o t h e r l a n d s . " West, 137 A l a . a t 571-72, 34 

So. a t 853. 

I n Loveman v. L a y , s u p r a , a d o m i n a n t e s t a t e owner had an 

easement o v e r t h e p r o p e r t i e s o f two s e r v i e n t e s t a t e o w ners. 

The d o m i n a n t e s t a t e owner a l s o owned a p i e c e o f l a n d a d j o i n i n g 

and a b u t t i n g h i s d o m i n a n t e s t a t e , b u t n o t a d j a c e n t t o t h e 

e asement. The d o m i n a n t e s t a t e owner a l l o w e d t h e easement t o 

be u s e d t o b e n e f i t h i s p r o p e r t y a d j o i n i n g and a b u t t i n g t h e 

d o m i n a n t e s t a t e by a l l o w i n g c o a l t o be b r o u g h t i n o v e r t h e 
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easement t o h e a t t h e b u i l d i n g s on t h e l a n d a d j o i n i n g and 

a b u t t i n g t h e d o m i n a n t e s t a t e . The s e r v i e n t e s t a t e owners 

s o u g h t i n j u n c t i v e r e l i e f , and t h i s C o u r t d e t e r m i n e d t h a t " t h e 

h a u l i n g o f c o a l o v e r t h e [easement] f o r t h e p u r p o s e o f h e a t i n g 

t h e b u i l d i n g o r b u i l d i n g s west o f t h e [ d o m i n a n t e s t a t e ] s h o u l d 

be e n j o i n e d , " 271 A l a . a t 393, 124 So. 2d a t 99, b e c a u s e , 

" [ i ] f t h e [easement] i s f o r t h e b e n e f i t o f some p a r t i c u l a r 

l a n d [ , ] i t can n o t be u s e d t o accommodate some o t h e r t r a c t o f 

l a n d a d j o i n i n g o r l y i n g b e y o n d . " 271 A l a . a t 392, 124 So. 2d 

a t 99. 

I n t h e p r e s e n t c a s e , as d e t e r m i n e d by t h e t r i a l c o u r t , 

t h e P h i l l i p s e s g r a n t e d t h e B o a r d an easement f o r i n g r e s s and 

e g r e s s and a u t h o r i z e d t h e B o a r d t o a l l o w t h i r d p a r t i e s t o use 

i t i n r e l a t i o n t o " t h e use o f and m a i n t [ e n a n c e ] o f t h e sewage 

t r e a t m e n t p l a n t and l a g o o n . " The B o a r d has a t t e m p t e d t o a l l o w 

J o n e s t o use i t s easement t o b e n e f i t J o n e s ' s l a n d , w h i c h 

a d j o i n s and l i e s b e y o n d t h e B o a r d ' s p r o p e r t y , f o r p u r p o s e s 

e n t i r e l y u n r e l a t e d t o t h e B o a r d ' s use and m a i n t e n a n c e o f t h e 

s e w a g e - t r e a t m e n t p l a n t and l a g o o n . T h e r e f o r e , t h e t r i a l c o u r t 

e r r e d i n h o l d i n g t h a t t h e B o a r d has t h e a u t h o r i t y t o e n l a r g e 

i t s easement t o b e n e f i t J o n e s ' s l a n d by a l l o w i n g J o n e s and h i s 
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" f a m i l y , s e r v a n t s , a g e n t s , e m p l o y e e s , l i c e n s e e s o r g u e s t [ s ] " 

t o use i t s easement " i n a c c o r d a n c e w i t h t h e judgment o f A u g u s t 

28, 1985," t h e judgment t h a t awarded J o n e s h i s o r i g i n a l 

e a sement. A l l o w i n g t h e B o a r d t o e n l a r g e i t s easement by 

a u t h o r i z i n g J o n e s , and whomever J o n e s i n t u r n a u t h o r i z e s , t o 

use t h e easement w o u l d be t o a l l o w t h e B o a r d ' s easement t o be 

u s e d t o accommodate l a n d t h a t i s a d j o i n i n g o r l y i n g b e y o n d t h e 

d o m i n a n t e s t a t e . T h i s t h e l a w does n o t a l l o w . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , t h e t r i a l c o u r t ' s judgment i s 

r e v e r s e d t o t h e e x t e n t t h a t i t h e l d t h a t t h e B o a r d has t h e 

a u t h o r i t y t o a l l o w " a d j a c e n t o r a b u t t i n g l a n d o w n e r s use [ o f ] 

t h e easement," w h i c h i n c l u d e s J o n e s , and t o t h e e x t e n t t h a t i t 

h e l d t h a t t h e B o a r d has t h e a u t h o r i t y " t o a l l o w Ed J o n e s t o 

use t h e easement i n a c c o r d a n c e w i t h t h e c o n d i t i o n s and 

g u i d e l i n e s as a g r e e d t o and i n a c c o r d a n c e w i t h t h e judgment o f 

A u g u s t 28, 1985," and t h e c a s e i s remanded f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 

Cobb, C . J . , and L y o n s , W o o d a l l , S t u a r t , S m i t h , B o l i n , 

P a r k e r , M urdock, and Shaw, J J . , c o n c u r . 
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