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R o b e r t Shawn Ingram p e t i t i o n e d t h i s C o u r t f o r a w r i t o f 

c e r t i o r a r i t o r e v i e w w h e t h e r t h e C o u r t o f C r i m i n a l A p p e a l s 

e r r e d i n a f f i r m i n g t h e o r d e r i s s u e d b y t h e T a l l a d e g a C i r c u i t 

C o u r t s u m m a r i l y d e n y i n g h i s R u l e 3 2 , A l a . R. C r i m . P., 

p e t i t i o n . We i s s u e d t h e w r i t o f c e r t i o r a r i t o r e v i e w w h e t h e r 

t h e o r d e r i s s u e d b y t h e t r i a l c o u r t r e p r e s e n t s t h e a c t u a l 

f i n d i n g s and c o n c l u s i o n s o f t h a t c o u r t . 

I . F a c t s and P r o c e d u r a l H i s t o r y 

I n 1995, Ingram was c o n v i c t e d o f p a r t i c i p a t i n g i n t h e 

murder o f G r e g o r y H u g u l e y d u r i n g t h e c o u r s e o f a k i d n a p p i n g , 

an o f f e n s e made c a p i t a l by A l a . Code 1975, § 1 3 A - 5 - 4 0 ( a ) ( 1 ) . 

The j u r y recommended t h a t I ngram be s e n t e n c e d t o d e a t h . The 

t r i a l j u d g e was J u d g e J e r r y L. F i e l d i n g ; f o l l o w i n g a s e p a r a t e 

s e n t e n c i n g h e a r i n g , J u d g e F i e l d i n g s e n t e n c e d Ingram t o d e a t h . 

Ingram's c o n v i c t i o n and s e n t e n c e were a f f i r m e d on d i r e c t 

a p p e a l . Ingram v. S t a t e , 77 9 So. 2d 1225 ( A l a . C r i m . App. 

1999) ("Ingram I " ) , a f f ' d , 779 So. 2d 1283 ( A l a . 2 0 0 0 ) , c e r t . 

d e n i e d , 531 U.S. 1193 ( 2 0 0 1 ) . The C o u r t o f C r i m i n a l A p p e a l s 

i s s u e d a c e r t i f i c a t e o f j u d g m e n t on September 26, 2000. 

On F e b r u a r y 1, 2002, Ingram f i l e d a R u l e 32, A l a . R. 

C r i m . P., p e t i t i o n . I n M a r c h 2002, t h e S t a t e f i l e d a r e s p o n s e 
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t o Ingram's p e t i t i o n and a m o t i o n f o r a p a r t i a l summary 

d i s m i s s a l . I n A p r i l 2002, Ingram f i l e d a r e s p o n s e t o t h e 

S t a t e ' s m o t i o n f o r a p a r t i a l summary d i s m i s s a l , a m o t i o n t o 

p r o c e e d e x p a r t e on a r e q u e s t f o r f u n d s f o r e x p e r t a s s i s t a n c e , 

and an amended R u l e 32 p e t i t i o n , w h i c h a l s o r e q u e s t e d f u l l 

d i s c o v e r y and f u n d s f o r e x p e r t s . I n J u l y 2002, t h e S t a t e 

f i l e d r e s p o n s e s t o Ingram's m o t i o n s and h i s amended R u l e 32 

p e t i t i o n . 

On May 20, 2004, t h e S t a t e f i l e d a p r o p o s e d o r d e r d e n y i n g 

Ingram's R u l e 32 p e t i t i o n . I n gram d i d n o t f i l e a r e s p o n s e t o 

t h e S t a t e ' s p r o p o s e d o r d e r . J u d g e F i e l d i n g , who had p r e s i d e d 

o v e r Ingram's c a p i t a l - m u r d e r t r i a l i n 1995, r e t i r e d w h i l e t h e 

R u l e 32 p r o c e e d i n g s were p e n d i n g , and t h e c a s e was a s s i g n e d t o 

J u d g e W i l l i a m E. H o l l i n g s w o r t h . 

On J u n e 8, 2004, J u d g e H o l l i n g s w o r t h i s s u e d an o r d e r 

d e n y i n g Ingram's R u l e 32 p e t i t i o n ("the J u n e 8 o r d e r " ) . I t i s 

u n d i s p u t e d t h a t t h e o r d e r c o n s t i t u t e d a v e r b a t i m a d o p t i o n o f 

t h e p r o p o s e d o r d e r f i l e d by t h e S t a t e on May 20, 2004, t h e 

o n l y m o d i f i c a t i o n s b e i n g t h a t t h e h e a d i n g s t a t e d " O r d e r " as 

o p p o s e d t o " P r o p o s e d O r d e r " and t h e s i g n a t u r e page c o n t a i n e d 

J u d g e H o l l i n g s w o r t h ' s s i g n a t u r e r a t h e r t h a n J u d g e F i e l d i n g ' s . 
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J u d g e H o l l i n g s w o r t h d i d n o t h o l d a h e a r i n g o r a s t a t u s 

c o n f e r e n c e on Ingram's p e t i t i o n and m o t i o n s , and he d i d n o t i n 

t h e J u n e 8 o r d e r e x p l i c i t l y a d d r e s s Ingram's p e n d i n g m o t i o n s . 

On J u l y 16, 2004, Ingram f i l e d an u n t i m e l y m o t i o n t o 

r e c o n s i d e r t h e J u n e 8 o r d e r and a t i m e l y n o t i c e o f a p p e a l . On 

J u l y 21, 2004, J u d g e H o l l i n g s w o r t h i s s u e d an o r d e r ("the 

J u l y 21 o r d e r " ) i n w h i c h he p u r p o r t e d t o r e s c i n d t h e J u n e 8 

o r d e r and t o g r a n t Ingram's m o t i o n s e e k i n g t o have J u d g e 

H o l l i n g s w o r t h r e c u s e h i m s e l f f r o m f u r t h e r i n v o l v e m e n t i n t h e 

c a s e . The J u l y 21 o r d e r s t a t e d , i n p e r t i n e n t p a r t : 

" F o r c a u s e shown, i t i s t h e r e f o r e ORDERED t h a t 
t h e C o u r t ' s O r d e r d a t e d J u n e 8, 2004 d i s m i s s i n g t h e 
D e f e n d a n t ' s f i r s t amended R u l e 32 P e t i t i o n i s h e r e b y 
v a c a t e d , s e t a s i d e and h e l d f o r n a u g h t . 

" F u r t h e r , t h e u n d e r s i g n e d does h e r e b y r e c u s e 
h i m s e l f f r o m f u r t h e r m a t t e r s i n t h i s c a s e . " 

By o r d e r d a t e d September 7, 2004, t h e C o u r t o f C r i m i n a l 

A p p e a l s d i r e c t e d t h e t r i a l c o u r t 

" t o s e t a s i d e i t s J u l y 21, 2004, o r d e r b e c a u s e t h e 
m o t i o n t o r e c o n s i d e r was u n t i m e l y and b e c a u s e t h e 
c i r c u i t c o u r t r e t a i n e d j u r i s d i c t i o n t o m o d i f y i t s 
J u n e 8, 2004, o r d e r f o r o n l y 30 days a f t e r t h e o r d e r 
was i s s u e d . See Ex p a r t e B i s h o p , 883 So. 2d 262 
( A l a . C r i m . App. 2 0 0 3 ) . " 

The C o u r t o f C r i m i n a l A p p e a l s s u b s e q u e n t l y a f f i r m e d J u d g e 

H o l l i n g s w o r t h ' s summary d e n i a l o f Ingram's R u l e 32 p e t i t i o n . 
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See Ingram v. S t a t e , [Ms. CR-03-1707, September 29, 2006] 

So. 3d ( A l a . C r i m . App. 2006) ("Ingram I I " ) . 

I ngram p e t i t i o n e d t h i s C o u r t f o r a w r i t o f c e r t i o r a r i 

c l a i m i n g s e v e r a l g r o u n d s on w h i c h c e r t i o r a r i r e v i e w s h o u l d be 

g r a n t e d . T h i s C o u r t g r a n t e d Ingram's p e t i t i o n on t h e i s s u e 

w h e t h e r t h e June 8 o r d e r r e p r e s e n t s t h e a c t u a l f i n d i n g s and 

c o n c l u s i o n s o f t h e t r i a l c o u r t . 

I I . S t a n d a r d o f R e v i e w 

" ' T h i s C o u r t r e v i e w s p u r e q u e s t i o n s o f l a w i n c r i m i n a l 

c a s e s de n o v o.'" Ex p a r t e Morrow, 915 So. 2d 539, 541 ( A l a . 

2004) ( q u o t i n g Ex p a r t e Key, 8 90 So. 2d 1056, 1059 ( A l a . 

2 0 0 3 ) ) . 

I I I . A n a l y s i s 

I t i s a x i o m a t i c t h a t an o r d e r g r a n t i n g o r d e n y i n g r e l i e f 

u n d e r R u l e 32, A l a . R. C r i m . P., must be an o r d e r o f t h e t r i a l  

c o u r t . I t must be a m a n i f e s t a t i o n o f t h e f i n d i n g s and 

c o n c l u s i o n s o f t h e c o u r t . A l t h o u g h no a u t h o r i t y o t h e r t h a n 

t h e c r e a t i o n o f t h e j u d i c i a l b r a n c h and t h e d e l e g a t i o n o f 

j u d i c i a l a u t h o r i t y t o t h e c i r c u i t c o u r t s o f t h i s S t a t e i n t h e 

A labama C o n s t i t u t i o n , A l a . C o n s t . 1901, Amend. No. 328, 

§ 6.01(a) (now § 1 3 9 ( a ) , A l a . C o n s t . 1901 ( O f f . R e c o m p . ) ) , i s 
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n e c e s s a r y t o s u p p o r t t h i s p r o p o s i t i o n , t h e p r o v i s i o n s o f 

R u l e s 32.1 t h r o u g h 32.10, A l a . R. C r i m . P., a l s o p r o v i d e 

s u p p o r t . Among o t h e r t h i n g s , R u l e 32.7(d) s t a t e s t h a t " [ i f ] 

t h e c o u r t d e t e r m i n e s " c e r t a i n m a t t e r s t o be t r u e , i t may 

s u m m a r i l y d i s m i s s t h e p e t i t i o n ; R u l e 3 2 . 9 ( c ) p r o v i d e s t h a t 

" [ i ] f t h e c o u r t f i n d s i n f a v o r o f t h e p e t i t i o n e r , i t s h a l l 

e n t e r an a p p r o p r i a t e o r d e r " ; R u l e 32.9(d) s t a t e s t h a t " [ t ] h e 

c o u r t s h a l l make s p e c i f i c f i n d i n g s o f f a c t r e l a t i n g t o e a c h 

m a t e r i a l i s s u e o f f a c t p r e s e n t e d " ; and R u l e 32.10 r e f e r s t o 

" t h e d e c i s i o n o f a c i r c u i t c o u r t . " 

I n gram b e g i n s h i s argument t o t h i s C o u r t as f o l l o w s : 

"The Supreme C o u r t o f t h e U n i t e d S t a t e s has 
' c r i t i c i z e d c o u r t s f o r t h e i r v e r b a t i m a d o p t i o n o f 
f i n d i n g s o f f a c t p r e p a r e d by p r e v a i l i n g p a r t i e s , ' 
A n d e r s o n v. C i t y o f B e s s e m e r , 470 U.S. 546, 572 
( 1 9 8 5 ) , and Alabama a p p e l l a t e c o u r t s have w a r n e d 
a g a i n s t t h e w h o l e s a l e a d o p t i o n o f p r o p o s e d f i n d i n g s 
o f f a c t o r c o n c l u s i o n s o f l a w . See Weeks v. S t a t e , 
568 So. 2d 864, 865 ( A l a . C r i m . App. 1989) ('[W]e 
i s s u e a c a u t i o n t h a t c o u r t s s h o u l d be r e l u c t a n t t o 
a d o p t v e r b a t i m t h e f i n d i n g s o f f a c t and c o n c l u s i o n s 
o f l a w p r e p a r e d by t h e p r e v a i l i n g p a r t y ' ) ; see a l s o 
Dobyne v. S t a t e , 805 So.2d 733, 741 ( A l a . C r i m . App. 
2000) ('the p r a c t i c e o f a d o p t i n g t h e s t a t e ' s 
p r o p o s e d f i n d i n g s and c o n c l u s i o n s i s s u b j e c t t o 
c r i t i c i s m ' ) . " 

I n g ram t h e n q u o t e s W i l l i a m s v. S t a t e , 627 So. 2d 985, 993 

( A l a . C r i m . App. 1 9 9 1 ) , f o r t h e p r o p o s i t i o n t h a t a w h o l e s a l e 
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a d o p t i o n o f a d r a f t o r d e r p r e p a r e d by t h e S t a t e i n a c a p i t a l 

c a s e " g i v e s r i s e t o a l e g a l i s s u e o f w h e t h e r t h e f i n d i n g s and 

c o n c l u s i o n s a r e i n f a c t t h o s e o f t h e c o u r t . " 

A l t h o u g h t h e r e may be m e r i t i n Ingram's argument, t h e 

g e n e r a l r u l e i s t h a t , where a t r i a l c o u r t does i n f a c t a d o p t 

t h e p r o p o s e d o r d e r as i t s own, d e f e r e n c e i s owed t o t h a t o r d e r 

i n t h e same measure as any o t h e r o r d e r o f t h e t r i a l c o u r t . I n 

Dobyne v. S t a t e , 805 So. 2d 733, 741 ( A l a . C r i m . App. 2 0 0 0 ) , 

t h e C o u r t o f C r i m i n a l A p p e a l s s t a t e d : 

" ' " W h i l e t h e p r a c t i c e o f a d o p t i n g t h e s t a t e ' s 
p r o p o s e d f i n d i n g s and c o n c l u s i o n s i s s u b j e c t t o 
c r i t i c i s m , t h e g e n e r a l r u l e i s t h a t even when t h e 
c o u r t a d o p t s p r o p o s e d f i n d i n g s v e r b a t i m , t h e  
f i n d i n g s a r e t h o s e o f t h e c o u r t and may be r e v e r s e d 
o n l y i f c l e a r l y e r r o n e o u s . " ' " 

805 So. 2d a t 741 ( q u o t i n g o t h e r c a s e s ; e m p h a s i s a d d e d ) . I n 

McGee v. S t a t e , 885 So. 2d 191, 229-30 ( A l a . C r i m . App. 2 0 0 3 ) , 

t h e C o u r t o f C r i m i n a l A p p e a l s s t a t e d t h a t "even when a t r i a l 

c o u r t a d o p t s v e r b a t i m a p a r t y ' s p r o p o s e d o r d e r , t h e f i n d i n g s 

o f f a c t and c o n c l u s i o n s o f l a w a r e t h o s e o f t h e t r i a l c o u r t 

and t h e y may be r e v e r s e d o n l y i f t h e y a r e c l e a r l y e r r o n e o u s . " 

C f . U n i t e d S t a t e s v. E l Paso N a t u r a l Gas Co., 376 U.S. 651, 

656 (1964) ( e x p r e s s i n g d i s a p p r o v a l o f t h e " m e c h a n i c a l " 

a d o p t i o n o f f i n d i n g s o f f a c t p r e p a r e d by a p a r t y , b u t s t a t i n g 
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t h a t s u c h f i n d i n g s a r e f o r m a l l y t h o s e o f t h e t r i a l j u d g e and 

" a r e n o t t o be r e j e c t e d o u t - o f - h a n d " ) . 

I n t h i s u n u s u a l c a s e , h o w e v er, we c a n n o t c o n c l u d e t h a t 

t h e a b o v e - s t a t e d " g e n e r a l r u l e " i s a p p l i c a b l e . T h a t i s , 

d e s p i t e t h e f a c t t h a t t h e t r i a l j u d g e s i g n e d t h e June 8 o r d e r , 

we c a n n o t c o n c l u d e t h a t t h e f i n d i n g s and c o n c l u s i o n s i n t h a t 

o r d e r a r e i n f a c t t h o s e o f t h e c o u r t i t s e l f . 

The June 8 o r d e r b e g i n s as f o l l o w s : 

" H a v i n g c o n s i d e r e d t h e f i r s t amended R u l e 32 
p e t i t i o n p r e s e n t e d t o t h e C o u r t , t h e S t a t e o f 
A l a b a ma's amended answer, t h e S t a t e o f A l a b ama's 
m o t i o n s t o d i s m i s s , t h e e v i d e n c e p r e s e n t e d a t t r i a l , 
and t h e e v e n t s w i t h i n t h e p e r s o n a l k n o wledge o f t h e  
C o u r t , t h e C o u r t makes t h e f o l l o w i n g f i n d i n g s o f 
f a c t and c o n c l u s i o n s o f l a w and s u m m a r i l y d i s m i s s e s 
and d e n i e s t h e c l a i m s i n Ingram's f i r s t amended R u l e 
32 p e t i t i o n . " 

( E m phasis added.) A f t e r a r e n d i t i o n o f t h e f a c t s o f t h e c a s e , 

t h e June 8 o r d e r s t a t e s : 

"The f i n d i n g s by t h e C o u r t o f C r i m i n a l A p p e a l s [ i n 
I n g r a m I] g u i d e t h e C o u r t i n i t s r e s o l u t i o n o f t h e 
i s s u e s p r e s e n t e d i n t h e f i r s t amended R u l e 32 
p e t i t i o n . The C o u r t i s a l s o r e l y i n g on t h e t r i a l 
t r a n s c r i p t where n e c e s s a r y t o s u p p o r t t h e C o u r t ' s 
f i n d i n g s and t h e r e s o l u t i o n o f t h i s R u l e 32 
p e t i t i o n . I n a d d i t i o n , t h i s C o u r t p r e s i d e d o v e r  
Ingram's c a p i t a l murder t r i a l and p e r s o n a l l y  
o b s e r v e d t h e p e r f o r m a n c e o f b o t h l a w y e r s t h r o u g h o u t  
Ingram's t r i a l and s e n t e n c i n g . " 

( Emphasis added.) 
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The o b v i o u s p r o b l e m w i t h t h e e m p h a s i z e d p o r t i o n s o f t h e 

a b o v e - q u o t e d p a s s a g e s f r o m t h e June 8 o r d e r i s t h a t Judge 

F i e l d i n g , n o t Judge H o l l i n g s w o r t h , p r e s i d e d o v e r Ingram's 

c a p i t a l - m u r d e r t r i a l . A l t h o u g h m i n o r f a c t u a l e r r o r s 

u n d e r s t a n d a b l y f i n d t h e i r way i n t o o r d e r s d r a f t e d by t r i a l 

c o u r t s i n h a n d l i n g b u s y d o c k e t s , an e r r o r as t o w h e t h e r t h e 

j u d g e i n f a c t s a t as t h e t r i a l j u d g e i n a c a p i t a l - m u r d e r t r i a l 

and i s b a s i n g h i s d e c i s i o n on p e r s o n a l o b s e r v a t i o n s and 

p e r s o n a l k n o w ledge a c q u i r e d by d o i n g so i s t h e most m a t e r i a l 

and o b v i o u s o f e r r o r s . 

I n gram c o n t e n d s t h a t t h e n a t u r e o f t h e s e e r r o r s i n d i c a t e s 

t h a t t h e t r i a l j u d g e d i d n o t even r e a d t h e p r o p o s e d o r d e r 

s u b m i t t e d by t h e S t a t e b e f o r e s i g n i n g and i s s u i n g i t as t h e 

o r d e r o f t h e c o u r t and t h a t t h e June 8 o r d e r c a n n o t r e p r e s e n t 

t h e a c t u a l and i n d e p e n d e n t f i n d i n g s o f t h e t r i a l c o u r t . 

I n gram f u r t h e r c o n t e n d s t h a t Judge H o l l i n g s w o r t h ' s a t t e m p t i n 

t h e J u l y 21 o r d e r t o r e s c i n d t h e June 8 o r d e r and t o r e c u s e 

h i m s e l f f r o m t h e c a s e c o n f i r m s t h a t Judge H o l l i n g s w o r t h 

r e c o g n i z e d t h a t t h e June 8 o r d e r was f a t a l l y f l a w e d . 

D e s p i t e t h e e r r o n e o u s s t a t e m e n t s i n t h e June 8 o r d e r , t h e 

C o u r t o f C r i m i n a l A p p e a l s a f f i r m e d t h e judgment o f t h e t r i a l 
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c o u r t i n s u m m a r i l y d i s m i s s i n g Ingram's R u l e 32 p e t i t i o n b a s e d 

upon t h e s t a n d a r d o f r e v i e w an a p p e l l a t e c o u r t e m p l o y s i n 

e v a l u a t i n g f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w even when 

t h o s e f i n d i n g s and c o n c l u s i o n s a r e a d o p t e d v e r b a t i m f r o m t h e 

p r e v a i l i n g p a r t y . The C o u r t o f C r i m i n a l A p p e a l s q u o t e d t h e 

f o l l o w i n g p a s s a g e f r o m Dobyne: 

" ' " ' W h i l e t h e p r a c t i c e o f a d o p t i n g t h e 
s t a t e ' s p r o p o s e d f i n d i n g s and c o n c l u s i o n s 
i s s u b j e c t t o c r i t i c i s m , t h e g e n e r a l r u l e 
i s t h a t even when t h e c o u r t a d o p t s p r o p o s e d 
f i n d i n g s v e r b a t i m , t h e f i n d i n g s a r e t h o s e 
o f t h e c o u r t and may be r e v e r s e d o n l y i f 
c l e a r l y e r r o n e o u s . A n d e r s o n v. C i t y o f  
Bessemer C i t y , N.C., 470 U.S. 564 , 105 
S.Ct. 1504, 84 L.Ed.2d 518 ( 1 9 8 5 ) ; H u bbard  
v. S t a t e , 584 So. 2d 8 95 ( A l a . C r . App. 
1 9 9 1 ) ; Weeks v. S t a t e , 568 So. 2d 864 ( A l a . 
C r i m . App. 1 9 8 9 ) , c e r t . d e n i e d , [498] U.S. 
[ 8 8 2 ] , 111 S.Ct. 230, 112 L.Ed.2d 184 
( 1 9 9 0 ) ; M o r r i s o n v. S t a t e , 551 So. 2d 435 
( A l a . C r i m . A p p . ) , c e r t . d e n i e d , 495 U.S. 
911, 110 S.Ct. 1938, 109 L.Ed.2d 301 
( 1 9 9 0 ) . ' 

" ' " B e l l v. S t a t e , 593 So. 2d 123, 126 ( A l a . C r i m . 
App. 1 9 9 1 ) , c e r t . d e n i e d , 593 So. 2d 123 ( A l a . ) , 
c e r t . d e n i e d , 504 U.S. 991, 112 S.Ct. 2981, 119 
L.Ed.2d 599 ( 1 9 9 2 ) . " ' " 

I n gram I I , So. 3d a t ( q u o t i n g Dobyne, 805 So. 2d a t 

741, q u o t i n g i n t u r n J o n e s v. S t a t e , 753 So. 2d 1174, 1180 

( A l a . C r i m . App. 1 9 9 9 ) ) . The C o u r t o f C r i m i n a l A p p e a l s 

c o n c l u d e d t h a t " t h e f a c t s and c o n c l u s i o n s o f l a w i n t h e 
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c i r c u i t c o u r t ' s [June 8] o r d e r were n o t c l e a r l y e r r o n e o u s " and 

t h a t t h e r e f o r e t h e t r i a l c o u r t ' s judgment was due t o be 

a f f i r m e d . Ingram I I , So. 3d a t . 

The S t a t e e c h o e s t h e r e a s o n i n g o f t h e C o u r t o f C r i m i n a l 

A p p e a l s , n o t i n g t h a t Ingram f a i l e d t o e x p l a i n s p e c i f i c a l l y how 

any o f t h e t r i a l c o u r t ' s f i n d i n g s and c o n c l u s i o n s were c l e a r l y 

e r r o n e o u s . The S t a t e f u r t h e r c o n t e n d s t h a t t h e e r r o n e o u s 

s t a t e m e n t s i n t h e t r i a l c o u r t ' s June 8 o r d e r a r e h a r m l e s s 

b e c a u s e , i t a r g u e s , t h e s p e c i f i c f i n d i n g s i n t h e o r d e r as t o 

Ingram's c l a i m s were n o t b a s e d upon t h e t r i a l j u d g e ' s p e r s o n a l 

k n o w l e d g e . " I n s t e a d , Judge H o l l i n g s w o r t h d e n i e d t h e i n d i v i d u a l 

c l a i m s i n t h e R u l e 32 p e t i t i o n b a s e d on h i s f i n d i n g t h a t t h e 

c l a i m s were n o t s u f f i c i e n t l y p l e a d e d , were n o t s u p p o r t e d by 

t h e t r i a l t r a n s c r i p t , were d e c i d e d a d v e r s e l y t o Ingram on 

d i r e c t a p p e a l , o r were p r o c e d u r a l l y d e f a u l t e d . " 1 

Though t h e " c l e a r l y e r r o n e o u s " s t a n d a r d o f r e v i e w may 

a p p l y i n c a s e s i n w h i c h t h e t r i a l c o u r t has a d o p t e d , as i t s 

own, t h e p r o p o s e d o r d e r o f t h e p r e v a i l i n g p a r t y , t h e a n a l y s i s 

p r o f f e r e d by b o t h t h e C o u r t o f C r i m i n a l A p p e a l s and t h e S t a t e 

1 I f t h e t r i a l j u d g e ' s p e r s o n a l k n o w ledge was, i n f a c t , 
s u p e r f l u o u s t o t h e f i n d i n g s o f f a c t and c o n c l u s i o n s o f l a w , 
t h e n one wonders why t h e S t a t e i n c l u d e d t h e s e s t a t e m e n t s i n 
i t s p r o p o s e d o r d e r i n t h e f i r s t p l a c e . 
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f a i l s t o a d m i t o f t h e most f u n d a m e n t a l and t h e f i r s t 

r e q u i r e m e n t : t h a t t h e o r d e r and t h e f i n d i n g s and c o n c l u s i o n s 

i n s u c h o r d e r a r e i n f a c t t h o s e o f t h e t r i a l c o u r t . 

I n h e r d i s s e n t t o t h e o p i n i o n o f t h e C o u r t o f C r i m i n a l 

A p p e a l s i n Ingram I I , t h e n Judge Cobb t o o k n o t e o f t h e 

" d i s t u r b i n g e l e m e n t s i n t h e p r o c e d u r a l h i s t o r y o f t h e c a s e and 

i n t h e o r d e r i t s e l f . " So. 3d a t . I n d e e d , t h e v e r y 

r e a s o n t h a t " t h e p r a c t i c e o f a d o p t i n g t h e s t a t e ' s p r o p o s e d 

f i n d i n g s and c o n c l u s i o n s i s s u b j e c t t o c r i t i c i s m , " Dobyne, 

805 So. 2d a t 741, i s b e c a u s e " t h e r e i s an i n e v i t a b l e e r o s i o n 

o f t h e c o n f i d e n c e o f an a p p e l l a t e c o u r t t h a t t h e f i n d i n g s 

r e f l e c t t h e c o n s i d e r e d judgment o f t h e t r i a l c o u r t . " P r o w e l l  

v. S t a t e , 741 N.E.2d 704, 709 ( I n d . 2 0 0 1 ) . 

A c c o r d i n g l y , a p p e l l a t e c o u r t s must be c a r e f u l t o e v a l u a t e 

a c l a i m t h a t a p r e p a r e d o r d e r d r a f t e d by t h e p r e v a i l i n g p a r t y 

and a d o p t e d by t h e t r i a l c o u r t v e r b a t i m does n o t r e f l e c t t h e 

i n d e p e n d e n t and i m p a r t i a l f i n d i n g s and c o n c l u s i o n s o f t h e 

t r i a l c o u r t . I n B e l l v. S t a t e , 593 So. 2d 123 ( A l a . C r i m . 

App. 1991) -- t h e c a s e t h e C o u r t o f C r i m i n a l A p p e a l s q u o t e d i n 

I n gram I I f o r t h e " c l e a r l y e r r o n e o u s " s t a n d a r d o f r e v i e w 

t h e C o u r t o f C r i m i n a l A p p e a l s o b s e r v e d : 
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"The t r i a l c o u r t d i d a d o p t v e r b a t i m t h e p r o p o s e d 
o r d e r t e n d e r e d by t h e s t a t e ; h owever, f r o m o u r  
r e v i e w o f t h e r e c o r d , we a r e c o n v i n c e d t h a t t h e  
f i n d i n g s and c o n c l u s i o n s a r e t h o s e o f t h e t r i a l  
c o u r t . The r e c o r d r e f l e c t s t h a t t h e t r i a l c o u r t was 
t h o r o u g h l y f a m i l i a r w i t h t h e c a s e and gave t h e 
a p p e l l a n t c o n s i d e r a b l e l e e w a y i n p r e s e n t i n g e v i d e n c e 
t o s u p p o r t h i s c l a i m s . " 

B e l l , 593 So. 2d a t 126 ( e m p h a s i s a d d e d ) . The u n d i s p u t e d 

f a c t s i n t h e p r e s e n t c a s e o b v i o u s l y p r e v e n t a s i m i l a r 

c o n c l u s i o n h e r e . 

We a r e f o r c e d by t h e n a t u r e o f t h e e r r o r s p r e s e n t i n t h e 

June 8 o r d e r t o r e v e r s e t h e judgment o f t h e C o u r t o f C r i m i n a l 

A p p e a l s . I n t h e s i m p l e s t t e r m s , t h e p a t e n t l y e r r o n e o u s n a t u r e 

o f t h e s t a t e m e n t s r e g a r d i n g t h e t r i a l j u d g e ' s " p e r s o n a l 

k n o w l e d g e " and o b s e r v a t i o n s o f Ingram's c a p i t a l - m u r d e r t r i a l 

u n d e r m i n e s any c o n f i d e n c e t h a t t h e t r i a l j u d g e ' s f i n d i n g s o f 

f a c t and c o n c l u s i o n s o f l a w a r e t h e p r o d u c t o f t h e t r i a l 

j u d g e ' s i n d e p e n d e n t judgment and t h a t t h e June 8 o r d e r 

r e f l e c t s t h e f i n d i n g s and c o n c l u s i o n s o f t h a t c o u r t . 

We r e v e r s e t h e judgment o f t h e C o u r t o f C r i m i n a l A p p e a l s 

a f f i r m i n g t h e June 8 o r d e r , and we remand t h i s c a s e f o r t h a t 
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c o u r t , i n t u r n , t o remand i t t o t h e t r i a l c o u r t t o c o n s i d e r 

Ingram's p e n d i n g m o t i o n s and h i s R u l e 32 p e t i t i o n . 2 

REVERSED AND REMANDED. 

W o o d a l l , S t u a r t , S m i t h , and P a r k e r , J J . , c o n c u r . 

B o l i n and Murdock, J J . , c o n c u r s p e c i a l l y . 

L y o n s , J . , c o n c u r s i n t h e r e s u l t . 

Cobb, C . J . , and Shaw, J . , 3 r e c u s e t h e m s e l v e s . 

2 I t i s o u r u n d e r s t a n d i n g t h a t t h i s c a s e was r e a s s i g n e d t o 
Judge F i e l d i n g , as a s u p e r n u m e r a r y c i r c u i t j u d g e , when Judge 
H o l l i n g s w o r t h r e c u s e d h i m s e l f . 

3 J u s t i c e Shaw was a member o f t h e C o u r t o f C r i m i n a l 
A p p e a l s when t h a t c o u r t c o n s i d e r e d t h i s c a s e . 
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MURDOCK, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

The C o u r t ' s d e c i s i o n t o d a y i s n o t b a s e d on Judge 

H o l l i n g s w o r t h ' s J u l y 21 o r d e r i n w h i c h he p u r p o r t e d , i n an 

u n t i m e l y manner, t o r e s c i n d t h e June 8 o r d e r and t o r e c u s e 

h i m s e l f f r o m t h e c a s e . I b e l i e v e t h a t , u n d e r t h e p a r t i c u l a r 

c i r c u m s t a n c e s o f t h i s c a s e , t h e f a c t t h a t Judge H o l l i n g s w o r t h 

a t t e m p t e d , a l b e i t u n s u c c e s s f u l l y , t o r e s c i n d t h e June 8 o r d e r 

p r o v i d e s a d d i t i o n a l c o n f i r m a t i o n o f t h e s o u n d n e s s o f t h i s 

C o u r t ' s c o n c l u s i o n t h a t t h e June 8 o r d e r d i d n o t r e p r e s e n t t h e 

i n d e p e n d e n t judgment o f t h e t r i a l c o u r t . 

B o l i n , J . , c o n c u r s . 
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LYONS, J u s t i c e ( c o n c u r r i n g i n t h e r e s u l t ) . 

We a r e p r e s e n t e d h e r e w i t h a q u e s t i o n o f f i r s t 

i m p r e s s i o n : Whether we w i l l t o l e r a t e t h e e n t r y by a t r i a l 

c o u r t o f an o r d e r p r e p a r e d by t h e p r e v a i l i n g p a r t y when i t i s 

e v i d e n t f r o m t h e f a c e o f t h e o r d e r t h a t t h e t r i a l c o u r t c o u l d 

n o t have c a r e f u l l y r e a d t h e p r o p o s e d o r d e r b e f o r e e n t e r i n g i t . 

I c o n s i d e r t h i s t o be a q u e s t i o n o f f i r s t i m p r e s s i o n b e c a u s e 

my r e s e a r c h does n o t , t h a n k f u l l y , d i s c l o s e a p r e v i o u s s i m i l a r 

c i r c u m s t a n c e . 

I n Dobyne v. S t a t e , 805 So. 2d 733, 742 ( A l a . C r i m . App. 

2 0 0 0 ) , r e l i e d upon by t h e C o u r t o f C r i m i n a l A p p e a l s f o r t h e 

p r o p o s i t i o n t h a t t h e " c l e a r l y e r r o n e o u s " s t a n d a r d o f r e v i e w 

a p p l i e s t o o r d e r s p r o p o s e d by one o f t h e p a r t i e s and a d o p t e d 

by t h e t r i a l c o u r t , t h e c o u r t s t a t e d : 

" M o r e o v e r , as p r e v i o u s l y n o t e d , t h e c i r c u i t  
j u d g e who p r e s i d e d o v e r t h i s R u l e 3 2 [ , A l a . R. C r i m .  
P.,] p r o c e e d i n g a l s o p r e s i d e d o v e r Dobyne's t r i a l ;  
t h e c i r c u i t j u d g e was t h o r o u g h l y f a m i l i a r w i t h t h e  
c a s e . A f t e r r e v i e w i n g t h e r e c o r d i n t h i s c a s e , we  
f i n d t h a t t h e c i r c u i t c o u r t ' s o r d e r d e n y i n g Dobyne's  
p o s t c o n v i c t i o n r e l i e f r e p r e s e n t s t h e c i r c u i t c o u r t ' s  
i n d e p e n d e n t judgment and i t s c o n s i d e r e d c o n c l u s i o n s . 
T h e r e f o r e , we c o n c l u d e t h a t t h e c i r c u i t c o u r t d i d 
n o t commit r e v e r s i b l e e r r o r by a d o p t i n g t h e o r d e r 
d r a f t e d by t h e s t a t e . " 

16 



1060413 

(Emphasis added.) Dobyne does n o t d e a l w i t h a p r o p o s e d o r d e r 

t h a t i n a c c u r a t e l y d e s c r i b e s t h e t r i a l j u d g e ' s r o l e i n t h e 

f o r m e r p r o c e e d i n g . 

The e v i d e n c e b e f o r e us o f t h e t r i a l j u d g e ' s f a i l u r e t o 

r e a d t h e p r o p o s e d o r d e r i n t h i s p r o c e e d i n g i s c o n c l u s i v e . The 

o r d e r r e c i t e s f a c t s t h e t r i a l j u d g e w o u l d have had t o know 

were i n c o r r e c t - - t h a t he p r e s i d e d o v e r t h e t r i a l and had 

p e r s o n a l k n o w ledge o f t h e p e r f o r m a n c e o f c o u n s e l , when he d i d 

n o t . Under t h e c i r c u m s t a n c e s , we have i r r e f u t a b l e e v i d e n c e 

t h a t t h e f i n d i n g s c o n t a i n e d i n t h e o r d e r a r e n o t t h o s e o f t h e 

c o u r t , t h e r e b y d i s t i n g u i s h i n g Dobyne. The answer t o t h e 

a b o v e - s t a t e d q u e s t i o n o f f i r s t i m p r e s s i o n we a d d r e s s t o d a y 

must be a r e s o u n d i n g "No!" 
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