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J u d y D. Byrom ("Judy") p e t i t i o n e d t h i s C o u r t f o r a w r i t 

o f c e r t i o r a r i t o r e v i e w t h e C o u r t o f C i v i l A p p e a l s ' d e c i s i o n 

i n a p l u r a l i t y o p i n i o n i n Byrom v. Byrom, [Ms. 2050820, 

M a r c h 30, 2007] So. 3d ( A l a . C i v . App. 2 0 0 7 ) . We 

g r a n t e d t h e w r i t ; we now a f f i r m . 

J u d y and J e r r y Thomas Byrom ( " J e r r y " ) m a r r i e d i n O c t o b e r 

1982. I n 1999, J u d y and J e r r y e x e c u t e d a t r u s t a g r e e m e n t 

c r e a t i n g a r e v o c a b l e t r u s t known as t h e D e s o t o S t a r H o l d i n g s 

t r u s t ("the D e s o t o t r u s t " ) , and t h e y c o n v e y e d c e r t a i n r e a l 

p r o p e r t y i n t o t h e D e s o t o t r u s t . R i c h a r d G. P r i d m o r e s e r v e d as 

t h e i n i t i a l t r u s t e e o f t h e D e s o t o t r u s t . 

The t r u s t a greement p r o v i d e d t h a t J u d y and J e r r y were t h e 

" b e n e f i c i a r i e s " o f t h e t r u s t . As " b e n e f i c i a r i e s , " J u d y and 

J e r r y were " e n t i t l e d t o a l l o f t h e e a r n i n g s , a v a i l s and 

p r o c e e d s o f t h e T r u s t P r o p e r t y a c c o r d i n g t o t h e i r i n t e r e s t s 

s e t o p p o s i t e t h e i r r e s p e c t i v e names" on E x h i b i t "B" t o t h e 

t r u s t a g r e e m e n t . E x h i b i t "B" s t a t e d t h a t J u d y and J e r r y e a c h 

h e l d a 5 0 % i n t e r e s t i n t h e t r u s t . The t r u s t a greement 

c o n t i n u e d : 

"4. INTERESTS. The i n t e r e s t s o f t h e B e n e f i c i a r i e s 
s h a l l c o n s i s t s o l e l y o f t h e f o l l o w i n g r i g h t s 
r e s p e c t i n g t h e T r u s t P r o p e r t y : 
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" a . The r i g h t t o d i r e c t t h e T r u s t e e t o c o n v e y 
o r o t h e r w i s e d e a l w i t h t h e t i t l e t o a T r u s t 
P r o p e r t y as h e r e i n a f t e r s e t o u t . 

"b. The r i g h t t o manage and c o n t r o l t h e T r u s t 
P r o p e r t y . 

" c . The r i g h t t o r e c e i v e t h e p r o c e e d s and 
a v a i l s f r o m t h e r e n t a l , s a l e , m o r t g a g e , o r 
o t h e r d i s p o s i t i o n o f t h e T r u s t P r o p e r t y . 

"The f o r e g o i n g r i g h t s s h a l l be deemed t o be p e r s o n a l  
p r o p e r t y and may be a s s i g n e d and o t h e r w i s e  
t r a n s f e r r e d as s u c h . No B e n e f i c i a r y s h a l l have any 
l e g a l o r e q u i t a b l e r i g h t , t i t l e o r i n t e r e s t , as 
r e a l t y , i n o r t o any r e a l e s t a t e h e l d i n t r u s t u n d e r 
t h i s A g r e e m e n t , n o r t h e r i g h t t o r e q u i r e p a r t i t i o n 
o f t h a t r e a l e s t a t e , b u t s h a l l have o n l y t h e r i g h t s , 
as p e r s o n a l t y , s e t o u t above, and t h e d e a t h o f a  
B e n e f i c i a r y s h a l l n o t t e r m i n a t e t h i s T r u s t o r i n any 
manner a f f e c t t h e powers o f t h e T r u s t e e . " 

( E mphasis added.) 

A l s o , t h e t r u s t a g reement s t a t e s t h a t " [ t ] h e t e r m s and 

c o n d i t i o n s o f t h i s Agreement s h a l l i n u r e t o t h e b e n e f i t o f and 

be b i n d i n g ... upon t h e e x e c u t o r s , a d m i n i s t r a t o r s , h e i r s , 

a s s i g n s and a l l o t h e r s u c c e s s o r s i n i n t e r e s t o f t h e  

B e n e f i c i a r i e s . " ( E mphasis added.) 

J e r r y d i e d i n June 2001. He was s u r v i v e d by J u d y , and by 

h i s t h r e e c h i l d r e n : J e r r y T. Byrom, J r . , L i s a B. R a t c l i f f , and 

J u l e e B. Couch. J e r r y ' s w i l l was a d m i t t e d t o p r o b a t e i n t h e 
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M a d i s o n P r o b a t e C o u r t . 1 J e r r y ' s c h i l d r e n and J u d y a r e 

b e n e f i c i a r i e s u n d e r J e r r y ' s w i l l . 2 

I n A p r i l 2002, t h e a d m i n i s t r a t i o n o f J e r r y ' s e s t a t e was 

removed t o t h e M a d i s o n C i r c u i t C o u r t ("the t r i a l c o u r t " ) . 

A f t e r J e r r y ' s d e a t h , c e r t a i n c r e d i t o r s o b t a i n e d 

j u d g m e n t s a g a i n s t h i s e s t a t e . T h e r e a f t e r , i n S e p t e m b e r 2003, 

P a u l F r e d e r i c k , as p e r s o n a l r e p r e s e n t a t i v e o f J e r r y ' s e s t a t e , 

f i l e d a c o m p l a i n t i n t h e t r i a l c o u r t s e e k i n g , among o t h e r 

t h i n g s , a d e c l a r a t i o n t h a t J e r r y ' s i n t e r e s t i n t h e D e s o t o 

t r u s t became t h e p r o p e r t y o f J e r r y ' s e s t a t e upon h i s d e a t h . 

I n May 2005, F r e d e r i c k f i l e d a r e p o r t o f i n s o l v e n c y i n t h e 

t r i a l c o u r t c o n c e r n i n g t h e e s t a t e . The r e p o r t d e s c r i b e d 

1The p e r s o n who was n o m i n a t e d i n J e r r y ' s w i l l t o s e r v e as 
e x e c u t o r d i d n o t s e e k a p p o i n t m e n t as s u c h . P a u l F r e d e r i c k was 
a p p o i n t e d b y t h e c o u r t as a d m i n i s t r a t o r cum t e s t a m e n t o annexo 
( a d m i n i s t r a t o r w i t h t h e w i l l a n n e x e d ) . F r e d e r i c k was a c t u a l l y 
t h e s e c o n d a d m i n i s t r a t o r cum t e s t a m e n t o a n n e x o ; t h e f i r s t 
r e s i g n e d b e c a u s e t h e " [ e ] s t a t e a p p e a r [ e d ] ... t o be u n u s u a l l y 
c o m p l e x and r e q u i r i n g k n o w l e d g e ... o f t r u s t a nd t a x m a t t e r s 
w h i c h i s b e y o n d t h e e x p e r t i s e o f [ t h e f i r s t a d m i n i s t r a t o r ] . " 

2 J e r r y h a d what a p p e a r s t o be a c o m p l e x e s t a t e p l a n 
i n v o l v i n g c e r t a i n t e s t a m e n t a r y t r u s t s , s e v e r a l i n t e r v i v o s 
t r u s t s ( i n c l u d i n g t h e D e s o t o t r u s t ) , a nd o t h e r p l a n n i n g 
d e v i c e s o r e n t i t i e s . The r e c o r d r e f l e c t s a v a r i e t y o f 
d i s p u t e s b e t w e e n J e r r y ' s c h i l d r e n and J u d y , among o t h e r s . We 
have r e c i t e d o n l y t h o s e f a c t s n e c e s s a r y t o r e s o l v e t h e i s s u e 
b e f o r e u s . 
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a p p r o x i m a t e l y $2,373,735 i n " p o t e n t i a l u n p a i d d e b t s , " 

i n c l u d i n g i n p a r t t h e c r e d i t o r s ' c l a i m s d e s c r i b e d a b ove, and 

s u b s t a n t i a l l y l e s s i n a s s e t s b e l o n g i n g t o t h e e s t a t e , t h o u g h 

t h e v a l u e o f c e r t a i n a s s e t s was a l l e g e d l y unknown. I n J u l y 

2005, a f t e r c o n d u c t i n g a h e a r i n g on F r e d e r i c k ' s p e t i t i o n , t h e 

t r i a l c o u r t e n t e r e d an o r d e r d e c l a r i n g J e r r y ' s e s t a t e 

i n s o l v e n t . T h e r e a f t e r , F r e d e r i c k r e s i g n e d as p e r s o n a l 

r e p r e s e n t a t i v e , and t h e t r i a l c o u r t a p p o i n t e d J e r r y T. Byrom, 

J r . , as p e r s o n a l r e p r e s e n t a t i v e o f t h e e s t a t e ("the p e r s o n a l 

r e p r e s e n t a t i v e " ) . 3 

J u d y o p p o s e d t h e p e r s o n a l r e p r e s e n t a t i v e ' s c l a i m t h a t 

J e r r y ' s b e n e f i c i a l i n t e r e s t i n t h e D e s o t o t r u s t p a s s e d t o h i s 

e s t a t e a t h i s d e a t h . She a r g u e d t h a t J e r r y ' s b e n e f i c i a l 

i n t e r e s t i n t h e D e s o t o t r u s t p a s s e d t o h e r upon J e r r y ' s d e a t h . 

A f t e r c o n d u c t i n g a p r o c e e d i n g a t w h i c h e v i d e n c e was 

p r e s e n t e d o r e t e n u s , t h e t r i a l c o u r t e n t e r e d a j u d g m e n t on t h e 

p e r s o n a l r e p r e s e n t a t i v e ' s c l a i m s . The j u d g m e n t s t a t e d t h a t 

t h e D e s o t o t r u s t a g r e e m e n t 

" d [ i d ] n o t p r o v i d e f o r what happens t o t h e 
b e n e f i c i a l i n t e r e s t o f t h e d e c e a s e d upon ... d e a t h . 
T h e r e f o r e , t h i s C o u r t must l o o k t o A l a b a m a l a w t o 

3One o f t h e c r e d i t o r s o f J e r r y ' s e s t a t e n o m i n a t e d J e r r y 
T. Byrom, J r . , t o s e r v e as t h e s u c c e s s o r t o F r e d e r i c k . 
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d e c i d e t h i s i s s u e . A c c o r d i n g l y , p u r s u a n t t o t h e 
' r e s i d u e o f t h e r e s i d u e r u l e ' o f A l a b a m a Code (1975) 
S e c t i o n 4 3 - 8 - 2 2 5 ( b ) , as w e l l as t h e i n t e n t o f J e r r y 
and J u d y as S e t t l o r s o f [ t h e D e s o t o t r u s t ] , J e r r y ' s 
i n t e r e s t i n [ t h e D e s o t o t r u s t ] p a s s e d t o J u d y upon 
t h e d e a t h o f J e r r y . " 

The p e r s o n a l r e p r e s e n t a t i v e a p p e a l e d t o t h e C o u r t o f 

C i v i l A p p e a l s . He a r g u e d , i n p a r t , t h a t t h e t r i a l c o u r t h a d 

w r o n g l y a p p l i e d A l a . Code 1975, § 4 3 - 8 - 2 2 5 ( b ) , t o t h e D e s o t o 

t r u s t . I n a p l u r a l i t y d e c i s i o n , t h e C o u r t o f C i v i l A p p e a l s 

" r e v e r s e [ d ] t h e t r i a l c o u r t ' s j u d g m e n t i n s o f a r as i t d e c l a r e d 

t h a t J e r r y ' s b e n e f i c i a l i n t e r e s t i n [ t h e D e s o t o t r u s t ] p a s s e d 

t o J u d y upon J e r r y ' s d e a t h . " 4 Byrom, So. 3d a t . J u d y 

4 I n a d d i t i o n t o h i s argument c o n c e r n i n g t h e a p p l i c a t i o n 
o f § 4 3 - 8 - 2 2 5 ( b ) , t h e p e r s o n a l r e p r e s e n t a t i v e a l s o c h a l l e n g e d 
t h e t r i a l c o u r t ' s r e l i a n c e on e x t r i n s i c e v i d e n c e t o d e t e r m i n e 
t h a t " ' t h e i n t e n t o f J e r r y and J u d y as S e t t l o r s o f [ t h e ] 
D e s o t o [ t r u s t ] , [was t h a t ] J e r r y ' s i n t e r e s t i n [ t h e ] D e s o t o 
[ t r u s t ] p a s s e d t o J u d y upon t h e d e a t h o f J e r r y . ' " Byrom, 
So. 3d a t ___ . The p e r s o n a l r e p r e s e n t a t i v e a r g u e d t h a t t h e 
D e s o t o t r u s t agreement r e f l e c t e d no s u c h i n t e n t and t h a t t h e 
a g r e e m e n t was n o t ambiguous so as t o a l l o w t h e a d m i s s i o n o f 
e x t r i n s i c e v i d e n c e t o p r o v e s u c h i n t e n t . Judge B r y a n , who 
a u t h o r e d t h e main o p i n i o n i n Byrom, and Judge Thomas a g r e e d 
w i t h t h e p e r s o n a l r e p r e s e n t a t i v e ' s a r g u m e n t ; t h e r e m a i n i n g 
j u d g e s c o n c u r r e d i n t h e r e s u l t . I d . a t . 

J u d y d i d n o t a r g u e i n h e r p e t i t i o n t o t h i s C o u r t t h a t she 
s h o u l d have p r e v a i l e d i n t h e C o u r t o f C i v i l A p p e a l s b a s e d on 
t h e a l l e g e d e v i d e n c e o f h e r and J e r r y ' s i n t e n t . Thus, we do 
n o t a d d r e s s t h a t i s s u e . The o n l y i s s u e we a d d r e s s c o n c e r n s 
t h e a p p l i c a b i l i t y o f § 4 3 - 8 - 2 2 5 ( b ) . 
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f i l e d an a p p l i c a t i o n f o r r e h e a r i n g , w h i c h t h e C o u r t o f C i v i l 

A p p e a l s d e n i e d . J u d y t h e n f i l e d a p e t i t i o n f o r a w r i t o f 

c e r t i o r a r i w i t h t h i s C o u r t on t h e g r o u n d t h a t t h e c a s e 

p r e s e n t e d a m a t e r i a l q u e s t i o n o f f i r s t i m p r e s s i o n . See R u l e 

3 9 ( a ) ( 1 ) ( C ) , A l a . R. App. P. We g r a n t e d t h e w r i t t o c o n s i d e r 

h e r argument t h a t A l a . Code 1975, § 4 3 - 8 - 2 2 5 ( b ) , was 

a p p l i c a b l e t o t h e D e s o t o t r u s t and t h a t , u n d e r § 4 3 - 8 - 2 2 5 ( b ) , 

J e r r y ' s b e n e f i c i a l i n t e r e s t i n t h e D e s o t o t r u s t p a s s e d t o h e r 

a t J e r r y ' s d e a t h and n o t t o J e r r y ' s e s t a t e . 

S t a n d a r d o f R e v i e w 

The t r i a l c o u r t ' s j u d g m e n t and t h e d e c i s i o n o f t h e C o u r t 

o f C i v i l A p p e a l s t u r n e d on t h e i n t e r p r e t a t i o n and a p p l i c a t i o n 

o f § 4 3 - 8 - 2 2 5 ( b ) . B e c a u s e t h e i s s u e b e f o r e us p r e s e n t s a p u r e 

q u e s t i o n o f l a w , we r e v i e w t h e m a t t e r de novo, w i t h o u t any 

p r e s u m p t i o n o f c o r r e c t n e s s . S i m c a l a , I n c . v. A m e r i c a n C o a l  

T r a d e , I n c . , 821 So. 2d 197, 200 ( A l a . 2 0 0 1 ) . 

A n a l y s i s 

S e c t i o n 4 3 - 8 - 2 2 5 ( b ) , A l a . Code 1975, i s an " a n t i l a p s e " 

s t a t u t e c o n t a i n e d i n t h e a r t i c l e o f t h e P r o b a t e Code 

a d d r e s s i n g t h e c o n s t r u c t i o n o f w i l l s . See A l a . Code 1975, 
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T i t l e 43, A r t i c l e 8 ( " C o n s t r u c t i o n o f W i l l s " ) . S e c t i o n 43-8-

2 2 5(b) s t a t e s : 

" E x c e p t as p r o v i d e d i n s e c t i o n 43-8-224 i f t h e 
r e s i d u e i s d e v i s e d t o two o r more p e r s o n s and t h e 
s h a r e o f one o f t h e r e s i d u a r y d e v i s e e s f a i l s f o r any 
r e a s o n , h i s s h a r e p a s s e s t o t h e o t h e r r e s i d u a r y 
d e v i s e e , o r t o o t h e r r e s i d u a r y d e v i s e e s i n 
p r o p o r t i o n t o t h e i r i n t e r e s t s i n t h e r e s i d u e . " 

The C o u r t o f C i v i l A p p e a l s c o n c l u d e d t h a t b e c a u s e t h e D e s o t o 

t r u s t was n o t a w i l l , § 4 3-8-225(b) was i n a p p l i c a b l e . Byrom, 

So. 3d a t . 

In B a l d w i n v. B r a n c h , 888 So. 2d 482 ( A l a . 2 0 0 4 ) , t h i s 

C o u r t c o n s i d e r e d t h e i s s u e w h e t h e r a n o t h e r a n t i l a p s e s t a t u t e , 

A l a . Code 1975, § 43-8-224, w h i c h i s r e f e r e n c e d i n § 43-8-225 

and w h i c h i s a l s o i n c l u d e d w i t h i n A r t i c l e 8 o f t h e P r o b a t e 

Code, s h o u l d a p p l y t o a r e v o c a b l e t r u s t . 5 As t h i s C o u r t 

d e s c r i b e d i t , § 43-8-224 " o p e r a t e s , i n t h e c a s e o f a w i l l , t o 

5 S e c t i o n 43-8-224 p r o v i d e s i n p a r t t h a t " [ i ] f a d e v i s e e 
who i s a g r a n d p a r e n t o r a l i n e a l d e s c e n d a n t o f a g r a n d p a r e n t 
o f t h e t e s t a t o r i s d e a d a t t h e t i m e o f e x e c u t i o n o f t h e w i l l , 
f a i l s t o s u r v i v e t h e t e s t a t o r , o r i s t r e a t e d as i f he 
p r e d e c e a s e d t h e t e s t a t o r , t h e i s s u e o f t h e d e c e a s e d d e v i s e e 
who s u r v i v e t h e t e s t a t o r by f i v e d a y s t a k e i n p l a c e o f t h e 
d e c e a s e d d e v i s e e " L i k e § 43-8-224, § 43-8-225 i s 
i n t e n d e d t o p r e v e n t t h e f a i l u r e o f a d e v i s e i n a manner t h a t 
w o u l d r e s u l t i n i n t e s t a c y . See Commentary t o § 43-8-225 
( n o t i n g t h a t b e f o r e t h e e n a c t m e n t o f § 43-8-224 t h e s h a r e o f 
a d e c e a s e d r e s i d u a r y d e v i s e e "went t o t h e t e s t a t o r ' s n e x t o f 
k i n a c c o r d i n g t o t h e s t a t u t e o f d i s t r i b u t i o n " ) . 
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p r e v e n t a l a p s e when a d e v i s e e d i e s b e f o r e t h e t e s t a t o r . " 888 

So. 2d a t 484. T h i s C o u r t h e l d t h a t § 43-8-224 d i d n o t a p p l y 

t o t r u s t s . We e x p l a i n e d t h a t " t h e r e i s no s i m i l a r s t a t u t o r y 

p r o v i s i o n t o p r e v e n t a l a p s e o f a g i f t made i n a r e v o c a b l e 

t r u s t , " t h a t § 43-8-224 " m e n t i o n s o n l y w i l l s , n o t t r u s t s , " and 

t h a t , " [ t ] h e r e f o r e [ , ] t h e p l a i n l a n g u a g e o f § 43-8-224 

i n d i c a t e s t h a t i t does n o t a p p l y t o t r u s t s . " 888 So. 2d a t 

484. We f u r t h e r r e j e c t e d t h e argument t h a t we s h o u l d f o l l o w 

some o t h e r " j u r i s d i c t i o n s i n w h i c h c o u r t s have f o u n d t h a t an 

a n t i l a p s e s t a t u t e , on i t s f a c e a p p l i c a b l e o n l y t o w i l l s , 

r e a c h e s t r u s t s as w e l l . " 888 So. 2d a t 485. 

" T h i s C o u r t has p r e v i o u s l y e x p r e s s e d a 
r e l u c t a n c e t o r e w r i t e t h e Alabama P r o b a t e Code t o 
accommodate t h e use o f a r e v o c a b l e t r u s t as a 
s u b s t i t u t e f o r a w i l l . I n R u s s e l l v. R u s s e l l , 758 
So. 2d 533, 538 ( A l a . 1 9 9 9 ) , t h i s C o u r t r e f u s e d t o 
r e a d i n t o t h e Alabama P r o b a t e Code t h e 'augmented 
e s t a t e c o n c e p t ' r e j e c t e d by t h e L e g i s l a t u r e i n 1982 
when i t r e e n a c t e d t h e P r o b a t e Code. To h o l d t h a t 
A l a b a m a's a n t i l a p s e s t a t u t e a p p l i e s t o t r u s t s , t h i s 
C o u r t w o u l d have t o i n v a d e t h e L e g i s l a t u r e ' s power 
t o amend s t a t u t e s . We a r e n o t w i l l i n g t o do s o ; 
t h e r e f o r e , B r a n c h [ ' s ] ... argument t h a t A l a b a ma's 
a n t i l a p s e s t a t u t e a p p l i e s t o t r u s t s f a i l s . " 

B a l d w i n , 888 So. 2d a t 485. 

The r e a s o n i n g o f B a l d w i n a p p l i e s w i t h e q u a l f o r c e i n t h e 

p r e s e n t c a s e . By i t s t e r m s , § 43-8-225 i s a p p l i c a b l e t o 
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w i l l s , n o t t r u s t s , and i s t h u s i n a p p l i c a b l e , a b s e n t a 

l e g i s l a t i v e a c t t h a t d i r e c t s i t s a p p l i c a t i o n t o t r u s t s . 

J u d y does n o t a r g u e t h a t B a l d w i n was e r r o n e o u s l y d e c i d e d . 

I n s t e a d , she n o t e s t h a t § 19-3B-112, A l a . Code 1975, w h i c h i s 

p a r t o f t h e A l a b a m a U n i f o r m T r u s t Code, s t a t e s : 

" E x c e p t as o t h e r w i s e p r o v i d e d i n t h i s c h a p t e r , 
t h e r u l e s o f c o n s t r u c t i o n u n d e r T i t l e 43, C h a p t e r 8, 
A r t i c l e 8, and t h e m i s c e l l a n e o u s p r o v i s i o n s o f 
A r t i c l e 9 t h a t a p p l y i n t h i s s t a t e t o t h e 
i n t e r p r e t a t i o n o f and d i s p o s i t i o n o f p r o p e r t y b y 
w i l l a l s o a p p l y as a p p r o p r i a t e t o t h e i n t e r p r e t a t i o n 
o f t h e t e r m s o f a t r u s t and t h e d i s p o s i t i o n o f t h e 
t r u s t p r o p e r t y . " 

J u d y ' s argument as t o t h e a p p l i c a t i o n o f § 19-3B-112 i n 

t h e p r e s e n t c a s e i s i n c o r r e c t . The Alabama U n i f o r m T r u s t 

Code, A l a . Code 1975, § 19-3B-101 e t s e q . , i n c l u d i n g 

§ 19-3B-112, was a d o p t e d i n M a r c h 2006 b u t d i d n o t become 

e f f e c t i v e u n t i l J a n u a r y 1, 2007, s e v e r a l months a f t e r t h e 

t r i a l c o u r t e n t e r e d t h e judgment a t i s s u e i n t h i s c a s e . See 

A l a . A c t s 2006, A c t No. 2006-216, § 6 ("This a c t s h a l l become 

e f f e c t i v e J a n u a r y 1, 2007, f o l l o w i n g i t s p a s s a g e and a p p r o v a l 

by t h e G o v e r n o r , o r i t s o t h e r w i s e b e c o m i n g l a w . " ) . A l t h o u g h 

t h e U n i f o r m T r u s t Code c o n t a i n s a r e t r o a c t i v i t y p r o v i s i o n t h a t 

makes i t a p p l i c a b l e t o , among o t h e r t h i n g s , " j u d i c i a l 

p r o c e e d i n g s c o n c e r n i n g t r u s t s commenced b e f o r e J a n u a r y 1, 
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2007," u n d e r c e r t a i n c i r c u m s t a n c e s , see A l a . Code 1975, § 19-

3 B - 1 2 0 4 ( a ) ( 3 ) , n e i t h e r § 19-3B-1204 n o r § 19-3B-112 were i n 

e f f e c t when t h e t r i a l c o u r t e n t e r e d i t s j u d g m e n t . Thus, t h o s e 

p r o v i s i o n s were n o t e f f e c t i v e l a w a t t h e t i m e t h e t r i a l c o u r t 

e n t e r e d i t s judgment and t h e r e f o r e c o u l d n o t have p r o v i d e d t h e 

b a s i s f o r an a p p l i c a t i o n by t h e t r i a l c o u r t o f § 43-8-225(b) 

t o t h e D e s o t o t r u s t . 6 

A l s o , we must presume t h a t t h e l e g i s l a t u r e was aware o f 

t h i s C o u r t ' s d e c i s i o n i n B a l d w i n . F o r a l l t h a t a p p e a r s , i t s 

e n a c t m e n t o f § 19-3B-112 was i n r e s p o n s e t o t h i s C o u r t ' s 

c o n c l u s i o n i n B a l d w i n t h a t " t o h o l d t h a t A l a b a ma's a n t i l a p s e 

s t a t u t e a p p l i e s t o t r u s t s , t h i s C o u r t w o u l d have t o i n v a d e t h e 

L e g i s l a t u r e ' s power t o amend s t a t u t e s . " 888 So. 2d a t 485. 

F o r w h a t e v e r r e a s o n , t h e l e g i s l a t u r e c h o s e t o p o s t p o n e t h e 

e f f e c t i v e d a t e o f t h e U n i f o r m T r u s t Code u n t i l J a n u a r y 1, 

2007. U n l e s s o u r u n w i l l i n g n e s s " t o i n v a d e t h e L e g i s l a t u r e ' s 

power t o amend s t a t u t e s " has s u b s i d e d s i n c e B a l d w i n , w h i c h i t 

6The p e r s o n a l r e p r e s e n t a t i v e n o t e s t h a t J u d y d i d n o t a r g u e 
t h a t § 19-3B-112 was a p p l i c a b l e u n t i l she f i l e d h e r 
a p p l i c a t i o n f o r r e h e a r i n g i n t h e C o u r t o f C i v i l A p p e a l s . 
Thus, i t i s n o t c l e a r w h e t h e r t h e t r i a l c o u r t was p r e s e n t e d 
w i t h t h e i s s u e w h e t h e r t h a t s e c t i o n , a l o n g w i t h § 19-3B-1204, 
m i g h t f o r m a b a s i s f o r a p p l y i n g § 43-8-225 t o t h e D e s o t o 
t r u s t . 
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has n o t , we must r e s p e c t t h e c h o i c e o f t h e l e g i s l a t u r e i n t h i s 

r e g a r d . 7 

I n l i g h t o f t h e f a c t t h a t t h e a b o v e - r e f e r e n c e d p r o v i s i o n s 

o f t h e U n i f o r m T r u s t Code had n o t t a k e n e f f e c t as o f t h e d a t e 

t h e t r i a l c o u r t e n t e r e d i t s j u d g m e n t , t h e r a t i o n a l e o f B a l d w i n 

p r o v i d e s t h e answer t o t h e i s s u e w h e t h e r s t a t u t o r y a n t i l a p s e 

p r o v i s i o n s s u c h as §§ 43-8-224 and 43-8-225, w h i c h by t h e i r 

t e r m s a r e a p p l i c a b l e o n l y t o w i l l s , m i g h t a p p l y t o t r u s t s . 

Thus, t h e C o u r t o f C i v i l A p p e a l s ' d e c i s i o n as t o t h e 

i n a p p l i c a b i l i t y o f § 43-8-225(b) t o t h e D e s o t o t r u s t i s 

c o r r e c t . 8 

B a s e d on t h e f o r e g o i n g , we a f f i r m t h e j u d g m e n t o f t h e 

C o u r t o f C i v i l A p p e a l s . 

7 J u d y ' s s o l e argument c o n c e r n s t h e a p p l i c a t i o n o f § 43-8-
2 2 5 ( b ) ; she does n o t a r g u e t h a t u n d e r common-law p r i n c i p l e s 
t h e r u l e s o f c o n s t r u c t i o n a p p l i c a b l e t o w i l l s s h o u l d a l s o 
a p p l y t o t r u s t s . Thus, we do n o t a d d r e s s t h a t i s s u e . 

8 E v e n i f § 19-3B-112 h a d b e e n i n e f f e c t as o f t h e d a t e t h e 
t r i a l c o u r t e n t e r e d i t s j u d g m e n t , t h a t s e c t i o n s p e c i f i c a l l y 
s t a t e s t h a t t h e r u l e s o f c o n s t r u c t i o n a p p l i c a b l e t o w i l l s o n l y 
" a p p l y as a p p r o p r i a t e t o t h e i n t e r p r e t a t i o n o f t h e t e r m s o f a 
t r u s t and t h e d i s p o s i t i o n o f t h e t r u s t p r o p e r t y . " G i v e n t h e 
a b s e n c e o f a r e s i d u a r y c l a u s e i n t h e D e s o t o t r u s t i t s e l f , t h e 
a p p l i c a t i o n o f § 4 3 -8-225(b) a r g u a b l y w o u l d n o t be 
" a p p r o p r i a t e . " 

12 



1061806 

AFFIRMED. 

Cobb, C . J . , and L y o n s , S t u a r t , and B o l i n , J J . , c o n c u r . 
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