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SHAW, Justice.

In case nco. 1071189, Fletcher Mitchell Smith, as the
personal representative of the estate of Jo Everett McLeod
("the wife™), deceased, appeals from a judgment against Smith;
Smith's wife, Maria Smith ("Maria"), the wife's niece; and the

wife's estate in a breach-of-contract action filed by Wachovia

Bank, N.A. ("Wachovia™), 1in its capacity as the perscnal
representative of the estate of William Wynn McLeod ("the
husband"), deceased. In case no. 1071239, Wachovia cross-

appeals from the trial court's declaration that certain
equitable claims asserted by Wachovia were rendered moot by
the judgment in Wachovia's favor. We reverse and remand in
both cases.

Facts and Procedural History

The husktand and wife were married in 1%57. No children
were born to them during their approximately 49-year marriage.
The record reflects that despite filing joint tax returns, the
husband and wife for the most part kept their finances

separate.
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The record suggests that the separate financial
arrangements of the husband and wife and the terms of the
husbhand's will, as set out below, were the husband's response
to maerital difficulties between the husband and the wife and
his attempts to leave the wife an amcocunt equal to or only
slightly larger than the wife's statutory elective share. See
& 43-8-70, Ala. Code 1875, The testimony of Katherine N.
Barr, an attorney who prepared a will for the husband in 1%85,
indicated that the huskband was "very fesarful” cof the wife,
that he was afraid fto file for divorece, and that he took
extreme steps to keep the wife unaware of his estate-planning
activities. Similarly, Lynn Baxley Ault, Lhe attorney who,
purportedly following the wife's becoming aware of the
contents of the 1995 will, prepared a new will for the husband
in 1896, 1indicated both her concern and the husband's fear
that the wife would contest his will. According to Ault, the
husband informed her "that he did not want [the] wife to
receive 'one penny more' than the elective share.” Ault
further noted that the marital relaticonship between the
husbhand and the wife appeared to be "poor" and cbviously one
0of "mutual distrust"” and that the husband "seemed afraid of
his wife.”" Ault specifically observed during trial that the
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husband "seemed to be ... cowed by [the wifel]l"™ and that "[hle
did not want to confront her.” She further stated that the
husbhand was extremely secretive about his estate plans
because, she said, "[she] got the impression he was afraid
[the wife] might react to him in a way that would be very
unpleasant for him."

On April 25, 2005, the husband, then elderly and ailing,
executed a durable power of attorney naming the wife his
attorney-in-fact. Specifically, the power of attorney granted
the wife broad powers "to act in, manage, and conduct all [the

husband's affairs] ... for [the husband's] use and benefit."

(Emphasis added.) According to its terms, the power of
attorney became effective "upon the disability, incompetency,
or incapacity of the [husband].” It is unclear from the
record whether the wife knew that the husband had executed the
power of attorney or when she discovered it.

Beginning in late 2006, after the husband was moved into
a nursing home following the wife's cancer diagnosis and
ensuing treatment, the wife used the power of attorney to
transfer stcocck certificates previously held solely in the

husband's name into either jointly held accounts or accounts
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held solely in the wife's name. The assets transferred by the
wife totaled 5604,368.50. The wife also ccnsolidated several
Wachovia checking accounts, some of which were solely in the
husband's name, and prematurely cashed out an $85,000
certificate of deposit held sclely in the husband's name.
According to Maria, the wife's transfer of the assets into her
own name and/or Jointly held accounts reflected both the
wife's displeasure that two-thirds of the husband's estate was
to ke left to his niece and nephew and a desire that
everything be "'equally divided.'" There was also testimony
indicating that the wife undertook the consolidation of assets
to ligquidate the assets in order to finance tThe anticipated
future health-care costs of both the husband and the wife.
The above-described transactions, which allegedly occurred
without the husband's knowledge, left the husband as the
possessor of individually titled assets totzling one dollar
and twelve cents.

On February 21, 2007, the wife died at the age of 81
vears. The wife's will, which she executed in 2006, named
Smith as the persconal representative of her estate. Pursuant

to the terms of the wife's will, her estate was to ke divided
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as follows: 50% to Shannon Everett, a nephew of the wife;
37.5% to Smith and Maria; and 12.5% to Geri and Ricki Price,
the wife's grandnephew and his wife.*'

Following the wife's death, Julia Roth, the conservator
for Jefferson County, was appointed conservator of the
husband's estate. Although Roth discovered the transfers
made by the wife pursuant to the power of attorney, disclosed
them to the husband's heirs, and reportedly considered filing
a declaratory-judgment action seceking a determination as to
the propriety of the transfers, no legal action was taken
befcre the husband's death on Juns 27, 2007. Roth was,
however, able to recover some of the husband's assets that had
been transferred by the wife.

The husband's will named Wachovia as the personal
representative of his estate. It provided that Elaine Autrey
and William Carlisle McLeod, the husband's niece and nephew,

were his sole heirs should the wife predecease him.

'The record reflects that the wife changed her will
immediately subsequent tfo the period of hospitalization in
2006, allegedly c¢cn grounds that her husband "had an adequate
estate of his own." The wife's prior will had left her entire
estate to the huskhand should he survive her by 90 days.

&
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On August 20, 2007, Wachovia filed the underlying action
against Smith (both 1in his individual and representative
capacities) and Maria. Wachovia's complaint included claims
of abuse of a confidential relationship, undue influence,
breach of fiduciary duty, breach of contract, conversion,
fraud, money had and received, and conspiracy. In addition to
restitution and "exemplary damages," Wachovia sought an
accounting and the impesition of a constructive trust on zll
transferred assets, which it estimated totaled apprcximately
$1,170,000.

In January 2008, Smith and Maria filed a counterclaim in
which they asserted claims of abuse of prccess and libel,
slander, and defamation against Wachovia. Wachovia amended
its complaint, omitting the fraud count and reducing its
requested damages to $668,779.09. Shannon Everett, the
majority beneficiary under the wife's will, intervened in the
action to "unite with the defendants in defending the claims
made by [Wachovial" and in order "[t]o protect [his] interests

as ... a beneficiary of [the wife's] will."¢

‘Autrey also moved to intervene, alleging the exacht same
causes of action previously asserted in Wachovia's amended
complaint., Autrey is not a party Lo either appeal.

7
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The trial court severed the counterclaims filed by Smith
and Maria, ordering that they would be considered post-
Judgment should the defendants prevail at trial. The trial
court also severed Wachovia's eguitable and legal c¢laims,
indicating that 1t would rule on the equitable claims
following trial on the legal claims. Trial began on February
25, 2008. At the conclusion of Wachovia's case, and agalin at
the c¢lose of all the evidence, Smith, Maria, and Everett
Jointly moved for a judgment as a matter of law {("JML") on
grounds that Wachovia had failed to present sufficient
evidence; the +trial court partizlly granted that motion,
dismissing all tort-based claims as having abated upon the
husband's death and dismissing all claims against Smith and
Maria individually. However, the remaining breach-of-contract
claim was submitted to the jury, which returned a verdict in
Wachovia's favor and awarded the husband's estate $668,779.09
in damages.

On March 21, 2008, Wachovia submitted legal authority in
support of its equitable claims. Smith, 1in his capacity as
personal representative o¢f the wife's estate, filed a

postjudgment motion for a JML or, in the alternative, for a



1071189; 1071239

new trial or a remittitur, agalin arguing that Wachovia's
breach-of-contract claim had been erronecusly submitted to the
Jury and that the trial court erred in excluding certain items
of evidence offered by the defendants at trial. Following a
hearing, the trial court denied that motion. In its final
order, the trial court also declared Wachovia's requests for
eguitable relief moot because, it concluded, the huskand's
estate had been fully compensated by the jury's award on the
breach-of-contract c¢laim. It further entered a summary
Judgment in favor of Wachovia as to the counterclaims asserted
by Smith and Maria. The trial court entered an amended final
Judgment on April 18, 2008, clarifying that the judgment was
entered solely against the wife's estate and not against
either Smith or Maria individually. Smith appeals the
Judgment in favor of Wachovia on the breach-of-centract claim
(case no. 1071189);° Wachovia cross—-appeals from that part of
the judgment holding that its eguitable claims are moct (case

no. 1071239).

“Smith, individually, and Maria dec not appeal from the
trial court's judgment on their counterclaims; Everett is alsoc
not & party to these appeals.
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Standard of Rewvicw

Southland BRank v. A&A Drywall Supplvy Co., [Ms. 1060204,

"Waddell & Reed, Inc. v. United Investors Life TIns.

"'When reviewing a ruling on a motion
for a JML, this Court uses the same
standard the trial court used initially in
deciding whether to grant or deny the
motion for a JML. Palm Harbor Homes, Inc.

v, Crawford, 689 So, 2d 3 {(Ala. 1897).
Regarding questions of fact, the ultimate
gquestion 1s whether the nonmovant has
presented sufficient evidence to allow the
case to be submitted to the jury for a
factual resolution. Carter wv. Henderson,
588 So. 2d 1350 {(Ala. 19%2). The nonmovant
must have presented substantial evidence in
order to withstand a motion for a JML. See

% 12-21-12, Ala. Code 1975; West v.

Founders T.ife Assurance Co. of Florida, 547
So. 2d 870, 871 (Ala. 188%8). A reviewing
court must determine whether the party who
bears the burden of procf has produced
substantial evidence creating a factual
dispute requiring resolution by the jury.
Carter, 598 So. 2d at 1353. In reviewing a
ruling on a motion for a JML, this Ccurt
views the evidence 1in the 1light most
favorable to the ncnmovant and entertains
such reasonable inferences as the Jury
would have been free Lo draw. I1d. Regarding
a guestion of law, however, this Court
indulges no presumption of correctness as
to the trial court's ruling. Ricwil, TInc.
v. S.L. Pappas & Co., 588 So. 2d 1126 (Ala.
1992y .

Co.,

875 So. 2d 1143, 1152 {(Ala. 2003)."

12,

2008]

so. 3d ' (Ala. 2008).

10

Dec.
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Discussion

On appeal, Smith argues that the trial court erred in
denying the motions for a JML and/or a new trial.’
Specifically, Smith contends that because Wachovia failed to
prove that the power of attorney executed by the husband in
favor of the wife was actually a contract, the breach-cf-
contract claim should not have been submitted to the Jury.

See Revnolds Metals Co. v. Hill, 825 So. 2d 100, 105-06 (Ala.

2002) (noting that the existence of "a valid contract binding
the parties™ 1s an element of a breach-of-contract claim under
Alabama law). Thus, he concludes, "[alny claim for 'breach'
of the power of attorney should have been classified as a tort
claim for 'breach of fiduciary duty,' and pursuant to the
Alabama Code, any such tort claim{s) expired upon [the
husband's] death." (Smith's brief, at p. 16.)
Alabama caselaw has historically viewed the execution of
a power of attorney as creating an agency relationship.
"'A power of attorney is defined as
"[aln dinstrument 1in writing whereby one
person, as principal, appoints another as
his agent and confers authority to perform

certalin specified acts or kinds of acts on
hehalf of [a] principal. An instrument

‘Smith does not pursue a remittitur on appeal.

11
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authorizing another to act as one's
agent.... The agent is attorney in
fact...." Black's Law Dictionary 1171 {6th

ed. 1990). When one accepls Lhe agency, she
implicitly covenants to use the powers
conferred upon her for Lhe scole benefit of
the party conferring such power, consistent
with tChe purposes of the agency

relationship. See, Dudley wv. Colonial
Lumber Co., 223 Ala. 533, 137 So, 429
(1931). Therefore, when one accepts the

power of attorney, she impliedly covenants
to use the powers bestowed upon her for the
sole benefit of the one conferring that
power on her, consistent with the purposes
of the agency relationship represented by
the power of attorney. Powers of attorney
will be strictly construed, restricting the
powers to those expressly granted and these
incidental powers that are necessary Lo
effectuate the expressed powers. Hall v.
Cosby, 288 Ala. 191, 258 So. 2d 897 (1¢72) .
The principal-agency relaticnship is
fiduciary in nature and imposes upon the
agent a duty of lovalty, gocd faith, and
fair dealing. S5See, Williams v. Williams,
467 So. 24 481 (Ala. [1986]); Lauderdale v.
Peace Baptist Church of Birmingham, 246
Aa . 178, 19 So. 24 538 (1944).

T'TAN agent sustains a
position of trust toward his
principal and in all transacticns
affecting the subject of the
agency, the law dictates that he
must act 1n the utmost good faith
and must make known to  his
principal each and all material
facts within his knowledge which
in any way affect the Cransaction
and subject matter of his agency.

12
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"'"The law sedulously
regards this principle and acts
of an agent which tend to violate
this fiduciary obligation are
prima facie voidable ... and are
considered, 1in law, as 'frauds
upon confidence bestowed. '™

"' [Myers] v. Elliscon, 249 Ala. 367, 369, 31
So. Zd 353, 355 (1947) . {Citations
omitted.} (Emphasis added.) An agent is not
permitted to occupy a position that would
allow her to profit as a result of that
agency relationship. Lauderdale v. Peace
Baptist Church of Birmingham, supra. In
Legnick v, Lesnick, 577 So. 2d 8h6, 859
(Ala. 1991), this Court held that a
guardian's commingling ¢f the funds of her
ward with those of her own and those owned
Jointly, thereby making it impossible to
determine whose funds were used fcor what
purposes, was sufficient cause for the
probate court to 1nclude Jjointly owned
property in an accounting, because "[Lhe]
Joint tenancy principle of law does not
defeat a guardian's cbligations to act in
her fiduciary capacity as custodian of the
ward's estate." The agent, 1if otherwise
competent, may testify as a witness as to
the nature and extent of her authority.
See, McCarty v. Skelton, 2332 Ala. 531, 172
So. 901 (1937)."

"Sevigny v. New South Fed. Savs., & ILoan Ass'n,

So.

2d [884] at 886-87 [(Ala. 1991)]."

586

Harrelson v. Harrelson, 7 So. 3¢ 1004, 1009%-10 (Ala. Civ. App.

2008} .

(Ala. Civ. App. 2005); Qlanrewaju v. Bankers Ins. Co.,

See also Barron v. Scroggins, 910 So. 2d 780, 786

13

688 So.
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24 820, 822 (Ala. Civ. App. 1996); Williams v. Williams, 497

So. 2d 481, 483 {(Ala. 1986); 3 Am. Jur. 2d Agency § 205 (2009)
("An agent is a fiduciarv with respect to the matters within

b

the scope of the agency."). The parties have provided no
Alabama caselaw holding that executing a power of attorney per
se c¢reates a contractual relationship; instead, Alabama

caselaw, as 1ndicated above, identifies a power of attorney as

creating a fiduciary relaticonship.®

“This appears to pbe the law 1n other jurisdictions as
well. See Tennessece Farmers Life Reassurance Co. v. Rose, 239
S.W.3d 743, 749 (Tenn. 2007) ("The execution of a power of
attorney creates a principal-agent relationship."); Lease v.
Commissiocner of Internal Revenue, 32 T.C.M. {(CCH) 404, 408, 13
T.C.M. (P-H) 44,137 (docket no. 542, April 28, 1944) {(analysis
of the powers and duties under subject powers of attorney
demonstrated "no more than the relationship ¢f principals and
agents"); Arcweld Mfg. Co. v. Burney, 12 Wash. 2d 212, 221,
121 P.2d 350, 354 (1%42) ("By 'power of attorney' is commonly
meant an instrument in writing by which one person, as
principal[,] appoints another as his agent and confers upon
such agent the authority to act in the place and stead of the
principal for the avowed purpose, or purposes, set forth in
the instrument.™).

‘This Court and others have applied general principles of
contract Iinterpretation when construing written powers of
atterney. See, e.g., Thompson v. Ware, 200 Ala. 624, 76 So.
982 (1917); In re Trust of Jameiscon, 300 Mont. 418, 423, 8

P.3d 83, 87 (2000) ("Powers of attorney generally are
construed by the rules governing the interpretation of written
instruments."); and Restatement (Second) of the Law of Agency
5 32 (1958) {("Except to the extent that the fiduclary relation

between principal and agent requires special rules, the rules
for the interpretation of contracts apply to the

14
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BoLth parties raise numerous arguments on appeal regarding
whether the power of attorney in this <ase was a contract.
Smith argues that the power of attorney was not bargained for
or supported by consideration and that under Alabama law
powers of attorney have never been held to c¢onstitute

contracts. On the other hand, Wachowvia, citing SouthTrust

Bank v. Williams, 775 So. 2d 184 (Ala. 2000), argues that the

power of attorney required only a promise to be exchanged for
an act, which 1s 1in the nature of a wvalid wunilateral
contract.’ We conclude that the dispositive issue presented
on appeal is whether Wachovia demonstrated the existence of

consideration: that a promise or performance was exchanged by

interpretation of authority."). However, the application of
these general principles of construction and capacity is not
determinative of the issue before us.

‘Wachovia also contends that other states have held that
the execution of a power of atforney can create & contractual
relationship. See, e.g., Maenhoudt v. Bank, 34 Kan. App. 2d
150, 154, 115 P.3d 157, 161 (2005} ("The [power of attorney]
is a contract between [the principal] and [her attorney in
fact]."); Ashby v. Guillot, 593 So. 2d 668, 670 (La. Ct. App.
19491) ("A power of attorney 1s a contract."); In re
Conservatorship of Goodman, 766 P.2d 1010, 1012 (Okla. Ct.
App. 1988) ("A [plower of attorney is a contract of agency.");
0il Well Core Drilling Co. v, Barnhart, 20 Cal. App. 2d 677,
679, 67 P.2d 694, 697 (1837) {("'That the relation between the
parties created by the power of attcrney 1is a contract
relation is beyond question.'" (guoting Deleonis v. Etchepare,
120 Cal, 407, 52 PB. 718 (1898))).

15
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the husband for the performance undertaken by the wife under
the power of attorney.

A contract, in its most basic sense, "is a promise or a
set of promises for the breach of which the law glves a
remedy, or the performance of which the law 1in some way

recognizes as a duty." Restatement (Second) of Contracts & 1

{(1981). In this context, a "promise™ 1s "a manifestaticn of
intention to act or refrain from acting in a specified way, so
made as to Justify a promisee in understanding that a
commitment has been made.™ Id. & 2(1}.

Further, "the formation of a contract requires a bargain

in which there 1s ... a consideration." Restatement (Second)

of Contracts &% 17 (1}. "To constitute consideration, a

performance or a return promise must be bargained for," and
"la] performance or return promise is bargained for 1f it is

sought by the promisor in exchangse for his promise and 1is

given by the promisee 1n exchange for that promise.”

Restatement (Second) cof Contracts & 71(1} and (2) (emphasis

added). To constitute consideraticon, the promise on the part
of the promisor "must induce the promisee to exchange the
promisee’s conduct for the promise.... [T]lhe offeree must

actually or apparently be induced to act by the promise.”

16
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John D. Calamari & Joseph M. Perillo, The Law of Contracts &

4.2{c) (4th ed. 1998). Further, "[1i]lt 1is a well-settled
general rule that consideration is an essential element of,
and 1s necessary to the enforceabklility or validity of, a

contract.” Kelsce v. International Wood Prods., Inc., 588 So.

2d 877, 878 (Ala. 1991}).

In the instant case, Smith contends that Wachowvia has not
demonstrated the existence of a promise or performance on the
part of the hushand in exchange for the performance undertaken
by the wife.

Qur review of the record reflects that, during the
hearing on the defendants' motions for a JML, the following
exchange occurred with regard to the breach-of-contract claim:

"THE COURT: All right. Let the record show that

the Jjury has been discharged for the day and that at

the conclusion of all the evidence we are here on

defendants' moticons for Judgment as a Matter of Law.

They were timely filed, both after the plaintiff's

case and at the conclusion ¢f all the evidence.

"TLet me hear from the plaintiff. What causes of
action vou claim vyou have proven and let's go
throcugh the elements of those and show me where

there's substantial evidence of each element of each
claim. Otherwise, I'm going to dismiss the claim.

17
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"[Wachovia's counsel]: All right. Our first
cause of action, Your Honcr, 1is breach of contract,

"THE COURT: All right. Is a power of attorney a
contract?

"[Wachovia's counsel]: Can be. The answer is
can be,

"THE COURT: Whalt's the consideration for 1it?

"[Wachovia's ccunsel]: Well, [the wife's]
actions along with [the husband's] creation of that
legal relaticnship through the execution of the
power of attorney, that [serves as] consideration
necessary Lo support a contract when it's a
unilateral contract, which it was [Regtatement
(Second) of Contracts & 71], specifically designates
that the creation of a legal relationship can be
sufficient consideration t¢ support a contract.

"

"THE COURT: All right. TLet me hear the response
to that.

"[Everett's counsel]: Judge, there 1s no
consideration., A power of attorney has never been
held under any caselaw I can find in Alabama tc be

a contract. It's missing a lot of elements. [The
wife] didn't even have to be aware of i1t until she
found 1t 1In the safe deposit box. ... She didn't

recelve anything 1n return for agreeing te be his
power ¢f attorney. She received nco consideration at
all. And without consideraticn, there is no contract
under Alabama law,.

"THE COURT;: What 1s the consideration?
"[Wachovia's counsel]: Well, it's just that,

that she acted through his execution ¢f a power of
attorney to serve 1n that capacity.

18
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"THE  COURT: You're telling me that the
consideration 1s Jjust her agreeing Lo act as an
attorney —-

"[Wachovia's counsel]: And then acting on it.
T believe Lthat's a unilateral contract.

"THE COURT: Have you gobt any cases that say that

the -- what is this Restatement & 71 sayl[s]?
"[Wachovia's counsel]: Dc we have it cited in
our moticn ...7

"[Wachovia's counsel]: Tt says that the creation
of a legal relationship, such as an agency
relationship can serve as a consideration to support
a contract. That's what it savs.

"THE COURT: Are there any cases that [say] that
the power of attorney is a contract?

"[Wachovia's counsel]: I've not —-- we haven't
found any cases that say the power of attorney alone
is a contract, no. Qur argument is itL's a unilateral
contract here, and that [the husband] in executing
the power of attcrney made an offer that she
accepted when she began to act as his attorney-in-
fact pursuant to that, and that authority that she
was provided pursuant to that was consideraticn. He
gave her autherity to act on her behalf -- on his
behalf, excuse me. And that giving of authority is
a consideration,

"[Everett's counsel]: That's a liabkility, not a
consideration. And the only case that I could find.
T'm not sure I addressed it in this, but T address
it [in] the summary-judgment motion we filed, that
even come close to this situation was a situation
where there was a -- the Court found that there was
a duty required under some document that might be

19
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argued to be a contract. The duty itself created a
breach of a duty, not a breach of a contract.

"THE COURT: Yeah. And so it's reazlly a tort
instead c¢f a contract.

"[Everett's counsel]: That's right.
"[Smiths' counsel]: Exactly.

"THE COURT: I'm inclined to think that makes
more sense.,"

Smith reiterates on appeal his c¢laim that the power of
attorney was not supported by consideration ¢or a promise or
performance on the part of the husband. We agree,

Wachovia has not identified a promise by the husband
given "in exchange" for the wife's performance of her duties
under the power of attorney. The explicit terms of the power
of attorney directed the wife Lo conduct the husband's affairs

"for [the husband's] use and benefit" only, and there is no

other instrument or contract coupled with the power of

attorney indicating that the wife was palid for her services or

‘Despite its initial leanings, the trial court allowed the
breach-of-contract claim to be submitted to the jury, noting,
when trial resumed the following morning, that "the jury issue
is whether or nct there was a contract between [the huskhand
and wife]."

20
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received anything from the husband other than the ability or
authority to perform.

"When one accepts the agency [conferred by a power
of attorney], she implicitly covenants to use the
powers conferred upon her for the sole kenefit of
the party conferring such power, consistent with the
purpcses cf the agency relationship. See, Dudley v.
Colonial Lumber Co., 223 Ala. 533, 137 So. 42%
{(1¢931). Therefore, when cne accepts the power of
attorney, she impliedly covenants to use the powers
bestowed upon her for the sole benefit of the one
conferring that power on her, consistent with the
purposes of the agency relationship represented by
the power of attorney. ... The principal-agency
relationship is fiduciary in nature and imposes upon
the agent a duty of lovalty, good faith, and fair
dealing. ..."

Sevigny v. New South Fed. Sav. & Loan Ass'n, 586 So. 2d 8§84,

886-87 (Ala. 1991).

Wachovia contends that the power of attorney gave rise to
a legal relationship between the husband and the wife and that
this legal relationship conferred on the wife authority over
the husband's affairs and that this conferring of authority
thus served as the promise given by the husband for the wife's
performance. However, no precedent 1g offered for the
proposition that, under Alabama law, the mere conferring of
actual authority to perform under a purported contract can

constitute the promise exchanged by the promisor for that

21
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perfocrmance. In any event, tThe terms of the power of attorney
regquired that the authority given by that dccument be
exercised for the husband's "use and benefit."” See also
Harrelson, supra, and Sevigny, supra. Although the assumpticn
of duties by the wife under the power of attorney constitutes
the performance by the wife under the power of attorney, the
wife could receive no benefit from the authority created by
the instrument, and it is unclear how that grant of authority
could constitute a "promise™ made by the husband to induce the
wife's performance. Thus, Wachovia has not 1dentified a
legally cognizable promise or performance on the part of the
husbhand in exchange for the wife's performance.

Because no promise or performance was extended Lo the
wife by the husband for her performance under the power of
attorney, the wife's performance under the power of attorney

was gratulitcus. See Kelsoe, 588 So. 2d at 878 (holding that

a promise not supported by consideration was gratuitous in
nature "and created no legally enforceable contract right").
The wife was not prompted to undertake the act cf managing a
portion of her disabled hushand's affairs by a promise on the
husbhand's part; instead, the undertaking was gratuitous in
nature and did ncot create any legally enforceable contract
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right. Id. Although 1n other factual situations a
contractual relationship may be c¢reated by a power of
attorney, substantial evidence of such a relationship was not
demonstrated in this case.

In the absence of a ¢contract, and applying cur previously
established agency analysis, we conclude that Wachovia's claim
is more accurately described as a claim for damages based con

an alleged breach of a fiduciary duty. See, e.gq., Jefferscn

County v. Reach, 368 Sco. 2d 250, 252 (Ala. 1978) ("Where the

wrong results from a breach of a promise, the claim is ex
contractu. However, if the wrong springs from a kreach of a
duty either growing out of the relationship of the parties, or

imposed by law, the claim 1s ex delicto."); Barron wv.

Scrogging, 910 So. 2d at 786; Williams v, Williams, 497 So. 2d

at 483, Because, as Wachovia's counsel admitted cduring trial,
a4 breach of fiduciary duty "is a tort" and because no such
tort claim was pending at the time of the husband's death,

that claim abated. See Robbins v. Sanders, 890 So. 2d 998,

1011 (Ala. 2004}). See also § 6-5-462, Ala. Code 1975 ("In all
proceedings not of an eguitable nature, all claims upon which
an action has been filed and all claims upon wnhich no action

has been filed on a contract, express or implied, and all
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personal claims upon which an action has been filed, except
for injuries to the reputation, survive 1in favor of and
against personal representatives ...."}.

Wachovia alsc argues that "ocne can be liable in contract
or tort for bhreaching an express promise to use care.,"
(Wachovia's brief, at p. 36.) Although that may be an
accurate statement of the present state of Alabama law, 1t has
no application to the facts of this case. In fact, the case

relied on by Wachovia, Blumberg v. Touche Ross & Co., 514 So.

2d 222 (Ala. 1987), inveolved an express, written promise by
the defendant accounting firm to use generally accepted
auditing and accounting principles and the plaintiff's written
acceptance of the terms of the offered services. In passing
on the wviability of the plaintiff's ¢laim in 1light <f the
applicable limitations periods, this Court stated:

"In Alabama, one who contracts with another and
expressly promises to use due care 1s undoubtedly
liakle in both tort and contract when his negligence
results in injury tc the other party. He 1s liable
in contract for breaching an express promise tc use
care, He is liable in tort for violating the duty
imposed by law on all pecple not to injure others by
negligent conduct. The injured party has the choice
of remedies when a contract c¢ontalins an express
promise tTo use due care. Eidson v. Johns-Ridout's
Chapels, Inc., 508 So. 2d 97, 701 (Ala. 1987);
Comment, Contractual Recovery for Negligent Injury,
29 Ala. L. Rev. 517, 524-25 (1978)."

24



1071189; 1071239

Blumberg, 514 So. 2d at 927.° Here, as discussed above, we
conclude that there was no contract between the partlies;
therefore, the hcolding in Blumberg is c¢learly inapposite.

Conclusion

Wachevia failed to present substantial evidence of a
necessary element of the breach-of-contract claim, i.e., the
existence of a valid contract; therefore, we conclude that the
trial court erred in submitting the breach-of-contract claim
to the jury. Consequently, the judgment on that claim is due
to be reversed. Because we 7reverse the Judgment o¢n the
breach-of-contract c¢laim, the trial court's Judgment that
Wachovia's claims for equitakle relief are moot is also due Lo
be reversed. We therefore remand tThe cause for Wachovia fo
present its equitable claims seeking reccocvery of the assets
allegedly improperly seized by the wife.

1071189--REVERSED AND REMANDED.

1071239--REMANDED AND REMANDED.

Cobb, C¢.J., and Woodall, Stuart, Smith, Bolin, and
Parker, JJ., c<oncur.

Murdock, J., dissents.

‘In reaching that decision, the Court specifically did not
reach "the guestion ... whether an implied term to exerclse
due care would also give rise to an action in contract.”
Blumberg, 514 So. 2d at 927 n.4.
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MURDOCK, Justice (dissenting).

The main opinicon concludes that the lack of consideraticon
to the wife forecloses consideration of the claim against
Fletcher Mitchell Smith, perscnal representative oI her
estate, as an ex contractu c¢laim. Consideration is not always
necessary for a claim to be considered contractual in nature.
This is such a case.

First, I am of the wview that it is the law, noct the
bargaining and exchanges between the parties, that made the
wife's obligations under the power of attorney contractual in
nature. That is, The law simply tTreats the wife's undertaking
as contractual in nature; it imputed to her, by virtue of her
acceptance of Lhe power of attorney, a promise Lo the
principal ({(the huskhand) regardless of whether the wife
received any consideration for her undertaking. This may be
seen 1n the fact that an agent under a pcocwer of attorney 1s
deemed by the law to ke an agent in fact -- a contractual
relationship -- and that the law implies to the agent a
"covenant," or promise, to act accordingly:

"A power of attorney is defined as 'laln
instrument in writing whereby one ©person, as
principal, appoints another as his agent and confers

authority fto perform certain specified acts or kinds
of acts on behalf of principal. An Instrument
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authorizing another Lo actL as one's agent.... The
agent isg attorney in fact....' Black's Law
Dicticnary 1171 {(6th ed. 1990). When one accepts the
agency, she implicitly covenants tc use the powers
conferred upon her for the sole benefit of the party
conferring such power, consistent with the purposes
of the agency relationship. S5ee, Dudley v. Colonial
Lumber Co., 223 Ala. 533, 137 So. 429 (1931).
Therefore, when one accepts the power of attornevy,
she impliedly covenants to use tLhe powers bestowed
upon her for the sole benefit of the one conferring
that power on her, consistent with the purposes of
the agency relationship represented by Lhe power of
attorney."

Sevigny v. New Scouth Fed. Sav. & Loan Ass'n, 586 So. 2d 884,

886 (Ala. 1991) (emphasis added).'” In holding that the power
of attorney does not impose upon the agent an obligation in
the nature of contract, today's opinion conflicts not only
with the foregoing discussicn in Sevigny, but alse with the

opinion in Thompson v. Ware, 200 Ala. 624, c26, 76 So. 982,

984 (1917), in which this Court explained:

"This power of attorney, however, should be
construed in the light of surrounding circumstances.
As said by the court in Brantley v. fSco. L.I. Co.,
[53 Ala., 554 (1875)]:

“The fact that Smith's actions in this case may also be
considered as "'"frauds upon confidence bestowed,"'" as also
stated 1in Sevigny, 586 Sc. 2d at 887 (quoting Mevers v,
Ellison, 249 Ala. 367, 369, 21 So. 2d 353, 355 (19247)), is nct
inconsistent with this conclusion, as a given confidential
relationship may arise by contract as well as by law.
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"'All contracts must be read 1in the
light of surrounding circumstances, the
occasion which gave rise to them, the
relative pogition of the parties, and their
obvicus design as to the objects to be
accomplished must be looked at, in order to
arrive at thelr true meaning, and to enable
the court to carry out the intention of the

parties.' ™
(Emphasis added.) See also In re Trust of Jameison, 300 Mont.
418, 423, 8 P.3d 83, 87 (2000} ("Powers of attorney generally

are construed by the rules governing the interpretation o¢f

written instruments."}; and Restatement (Second) of the Law of
Agency & 22 (1958) ("Except to the extent that the fiduciary

relation between principal and agent reguires special rules,
the rules for the interpretation of contracts apply to the
interpretation of authority.").

Furthermore, the conclusion that acceptance of a power of
attorney gives rise to obligations in the nature of contract
is a conclusion that has been reached by courts 1in otherx

states. In De lLeonisg v. FRtchepare, 120 Cal. 407, 409, 52 P.

718, 718 (189%8), the Califcocrnia Supreme Court ncted: "That
the relation between the parties created by the power of
attorney is a contract relation is bevond gquestion." See also

Maenhcoudt v. Bank, 34 Kan. App. 2d 150, 154, 11> P.32d 157, 154

{2005) ("The [power of attcrney] 1s a contract between [the
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principal] and [her attorney 1in fact]."); Ashby v. Guillot,

593 So., 2d 668, 670 (La. Ct. App. 1%8%1) ("A power of attorney
is a contract.™); In re Conservatorship of Goodman, 766 P.Z2d
1010, 1012 (Okla. Ct. App. 198B) ("A [plower of attorney 1s a

contract of agencvy.").

Second, the lack of consideration to the wife can be seen
as not fatal to the treatment of Wachovia's c¢laim as & claim
ax contractu when one considers the deoctrine of promissory

estoppel. Promisscory estoppel was defined in Bush wv. Bush,

278 Ala. 244, 245, 177 So. 2d 568, 578 (1964} :

"'A promise which the promisor should reasonably
expect Lo induce actlon cor forbearance of a definite
and substantial character on the part of the
promisee and which deces 1nduce such action or
forbearance 1s bkinding if injustice can be avolded
only by enforcement of the promise.’' Restatement of
the Law of Contracts, § 90, page 110."

Here, the law implied to the wife a covenant, or promise, o
use Lthe power conferred upon her solely for the benefit of the
hushand. The hushand acted in reliance on this promise by
giving the power of attorney to the wife. To avecid injustice,
the wife 1s estopped Lo deny that promise.

Finally, I am concerned about the practical ramifications
of our holding today. If a breach by an agent of his or her
duty under a power of attcocrney does gives rise only to an
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action ex delicto that abates upon the death of the principal,
see § £-5-4162, Ala. Code 1975, then the dishonest agent need
only wait until the principal is near death to misappropriate
the principal's assetls, kncowing that neither the principal nor
the principal's family is likely to discover the fraud until
after abatement.!

On the bkasis of the foregoing, 1 respectfully dissent.

'“In the present case, although the main opinion states
that 1t is remanding the c¢ause Lo the trial court for further
proceedings on Wachovia's c¢laims for equitable relief, it 1is
not clear to me which, 1if any, of the alleged claims would
constitute separate, eguitable c¢laims that survived William
Wynn McLeod's death under § 6-5-464, Ala. Code 1875, See,
e.g., Radenhausen wv. Dcss, 81¢% So. 2d 616, 620 (Ala.
2001) (explaining that "a constructive trust 1s an eguitable
remedy; and a request to impose such a trust 1s not a cause of

action that will stand independent of some wrongdcing"); Gulf
States Steel, Inc. v. Lipton, 765 F. Supp. 696, 704 (N.D. Ala.
19¢0) ("[The] court's research has revealed noc case 1in any
jurisdiction that supports GS8' argument that constructive
trust constitutes a cause of action."); Scroggins v, Alabama
Gas Cocrp., 275 Ala. 650, 652, 158 So. 2d 90, 82 (1863) (money
had and received 1s action at law); Ex parte HealthSouth

Corp., 978 So. 2d 745, 754 (Ala. 2007) (to same effect).
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