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P r o g r e s s I n d u s t r i e s , I n c . ( " P r o g r e s s " ) , one o f t h r e e 
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t h e p l a i n t i f f s ' p r o d u c t s - l i a b i l i t y a c t i o n . We r e v e r s e and 

remand. 

F a c t s and P r o c e d u r a l H i s t o r y 

On A u g u s t 2 5 , 2004, w h i l e c l e a n i n g wood c h i p s f r o m 

b e n e a t h a " s t e p f e e d e r " as p a r t o f h i s employment 

r e s p o n s i b i l i t i e s w i t h MeadWestvaco, a w o o d - p r o c e s s i n g f a c i l i t y 

i n P h e n i x C i t y , D e x t e r s u f f e r e d an o n - t h e - j o b i n j u r y t h a t 

r e s u l t e d i n t h e a m p u t a t i o n o f h i s r i g h t l e g b e l o w t h e k n e e . 

As a r e s u l t o f t h a t i n j u r y , t h e p l a i n t i f f s , on J u l y 26, 2006, 

f i l e d t h e u n d e r l y i n g a c t i o n i n t h e R u s s e l l C i r c u i t C o u r t 

s e e k i n g damages p u r s u a n t t o t h e A l a b a m a E x t e n d e d 

M a n u f a c t u r e r ' s L i a b i l i t y D o c t r i n e , as w e l l as f o r n e g l i g e n c e 

and w a n t o n n e s s . D e x t e r ' s w i f e , D e n i s e , s o u g h t damages f o r l o s s 

o f c o n s o r t i u m . The c o m p l a i n t named as d e f e n d a n t s L i n d e n 

F a b r i c a t i n g , L t d . ( " L i n d e n " ) , a C a n a d i a n c o r p o r a t i o n ; Three-D 

M e t a l Works, I n c . ("Three-D"), a S o u t h C a r o l i n a c o r p o r a t i o n ; 

and P r o g r e s s , an A l a b a m a c o r p o r a t i o n , as t h e a l l e g e d 

d e s i g n e r s , m a n u f a c t u r e r s , d i s t r i b u t o r s , a n d / o r i n s t a l l e r s o f 

t h e s t e p f e e d e r and c e r t a i n " d r a g c h a i n " e q u i p m e n t , w h i c h t h e 

p l a i n t i f f s a l l e g e d were d e f e c t i v e a n d u n r e a s o n a b l y d a n g e r o u s . 
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On A u g u s t 15, 2006, P r o g r e s s ' s p r e s i d e n t , I r a d j 

T a r a s s o l i , d r a f t e d a l e t t e r t o t h e p l a i n t i f f s ' c o u n s e l i n 

w h i c h he a s s e r t e d t h a t " [ P r o g r e s s ] d i d n o t d e s i g n , 

m a n u f a c t u r e , s e l l o r i n s t a l l t h e s t e p f e e d e r , d r a g c h a i n o r 

any component p a r t s t o MeadWestvaco ... as r e f e r r e d t o i n t h e 

c o m p l a i n t . " 1 T a r a s s o l i f o r w a r d e d a c o p y o f h i s l e t t e r t o t h e 

c l e r k o f t h e R u s s e l l C i r c u i t C o u r t , who s t a m p e d i t as " f i l e d " 

on A u g u s t 18, 2006, and d o c k e t e d i t on t h e c a s e - a c t i o n summary 

as f o l l o w s : "Answer o f Comp D e n i e d on 08/18/2006 f o r D003." 2 

T h e r e a f t e r , b o t h Three-D an d L i n d e n f i l e d a n s w e r s t o t h e 

c o m p l a i n t . The t r i a l c o u r t s u b s e q u e n t l y c o n d u c t e d a 

s c h e d u l i n g c o n f e r e n c e i n J a n u a r y 2007. No r e p r e s e n t a t i v e f o r 

P r o g r e s s a p p e a r e d a t t h e c o n f e r e n c e . On F e b r u a r y 8, 2007, 

t h e p l a i n t i f f s p r o p o u n d e d t h e i r f i r s t d i s c o v e r y r e q u e s t s t o 

P r o g r e s s . 

The t r i a l c o u r t a g a i n c o n d u c t e d a s t a t u s - r e v i e w 

c o n f e r e n c e i n S e p t e m b e r 2007, w h i c h , a g a i n , P r o g r e s s d i d n o t 

1The r e c o r d r e f l e c t s t h a t P r o g r e s s a d m i t t e d l y s o l d o t h e r 
e q u i p m e n t t o MeadWestvaco i n 2002, b e f o r e t h e i n s t a l l a t i o n o f 
t h e s t e p f e e d e r and t h e d r a g - c h a i n a s s e m b l y . 

2The c a s e - a c t i o n summary i d e n t i f i e s " D [ e f e n d a n t ] 0 0 3 " as 
" P r o g r e s s I n d u s t r i e s , I n c . " 
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a t t e n d . F o l l o w i n g t h a t p r o c e e d i n g , on S e p t e m b e r 14, 2007, t h e 

t r i a l c o u r t i s s u e d an o r d e r s e t t i n g a d a t e f o r t h e i n s p e c t i o n 

o f t h e s u b j e c t e q u i p m e n t and e n t e r i n g a d e f a u l t j u d g m e n t 

a g a i n s t P r o g r e s s b a s e d on i t s " f a i l u r e t o a p p e a r , r e s p o n d and 

d e f e n d t h e a l l e g a t i o n s o f t h e p l a i n t i f f s ' c o m p l a i n t f i l e d on 

J u l y 27, 2006." The r e c o r d i s c l e a r t h a t t h e d e f a u l t j u d g m e n t 

was e n t e r e d o n l y as t o P r o g r e s s ' s l i a b i l i t y and t h a t damages 

w o u l d be d e t e r m i n e d a t a l a t e r d a t e . 

On S e p t e m b e r 24, 2007, T a r a s s o l i a u t h o r e d a s e c o n d 

l e t t e r , t h i s one a d d r e s s e d d i r e c t l y t o t h e R u s s e l l C i r c u i t 

C o u r t , i n w h i c h he i n d i c a t e d t h a t P r o g r e s s was i n r e c e i p t o f 

t h e c o u r t ' s S e p t e m b e r 14 o r d e r e n t e r i n g a d e f a u l t j u d g m e n t 

a g a i n s t P r o g r e s s . I n t h a t l e t t e r , T a r a s s o l i s t a t e d t h a t 

" [ P r o g r e s s h a d ] r e s p o n d e d t o t h a t summon[s] on A u g u s t 15, 

2006" and r e f e r e n c e d h i s i n i t i a l l e t t e r d i s c u s s e d a b o v e . As 

an a t t a c h m e n t t o t h e S e p t e m b e r 2007 l e t t e r , T a r a s s o l i e n c l o s e d 

a c o p y o f t h e p r e v i o u s l e t t e r a l o n g w i t h t h e c e r t i f i e d - m a i l 

r e c e i p t d a t e d A u g u s t 16, 2006. T a r a s s o l i i n d i c a t e d t h a t , i f 
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n e c e s s a r y , he w o u l d be p r e s e n t a t t h e u p c o m i n g e q u i p m e n t 

i n s p e c t i o n . 3 

The t r i a l c o u r t s u b s e q u e n t l y i s s u e d an o r d e r s e t t i n g a 

damages h e a r i n g on t h e d e f a u l t j u d g m e n t a g a i n s t P r o g r e s s . On 

J a n u a r y 7, 2008, c o u n s e l f o r P r o g r e s s f i l e d a f o r m a l n o t i c e o f 

a p p e a r a n c e i n t h e c a s e . On J a n u a r y 18, 2008, P r o g r e s s f i l e d , 

p u r s u a n t t o R u l e 5 5 ( c ) , A l a . R. C i v . P., a m o t i o n t o s e t a s i d e 

t h e d e f a u l t j u d g m e n t o r , i n t h e a l t e r n a t i v e , f o r r e l i e f f r o m 

t h a t j u dgment p u r s u a n t t o R u l e 6 0 ( b ) , A l a . R. C i v . P. 

P r o g r e s s a s s e r t e d t h a t T a r a s s o l i ' s A u g u s t 2006 l e t t e r 

c o n s t i t u t e d b o t h an a p p e a r a n c e i n t h e c a s e and an answer 

d e n y i n g l i a b i l i t y ; t h u s , P r o g r e s s c o n t e n d e d , i t d i d n o t 

r e c e i v e t h e r e q u i s i t e t h r e e d a y s ' n o t i c e b e f o r e e n t r y o f 

3 T a r a s s o l i ' s t e s t i m o n y i n t h e r e c o r d i n d i c a t e s t h a t he 
d i d , i n f a c t , a t t e n d t h e e q u i p m e n t i n s p e c t i o n . As an 
e x p l a n a t i o n f o r h i s a b s e n c e f r o m t h e p r i o r p r o c e e d i n g s , 
T a r a s s o l i b o t h d e n i e d r e c e i v i n g , f r o m November 2006 u n t i l 
S e p t e m b e r 2007, any documents o r n o t i f i c a t i o n s f r o m e i t h e r t h e 
t r i a l c o u r t o r o p p o s i n g c o u n s e l , and f u r t h e r e x p l a i n e d t h a t he 
d i d n o t a t t e n d t h e e a r l i e r s t a t u s c o n f e r e n c e f o r w h i c h he d i d 
r e c e i v e n o t i c e b e c a u s e , he s a i d , t h e o r d e r s he d i d r e c e i v e d i d 
n o t have P r o g r e s s ' s name i n t h e h e a d i n g . T h e r e f o r e , T a r a s s o l i 
s t a t e d , he assumed t h a t , p u r s u a n t t o h i s i n i t i a l l e t t e r , 
P r o g r e s s had been d i s m i s s e d as a d e f e n d a n t . I n f a c t , t h e 
o r d e r s i n c l u d e d t h e p h r a s e " e t a l . " i n t h e h e a d i n g ; however, 
T a r a s s o l i , whose f i r s t l a n g u a g e i s n o t E n g l i s h , was unaware 
t h a t t h a t d e s i g n a t i o n c o u l d i n c l u d e P r o g r e s s . 
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d e f a u l t as r e q u i r e d b y R u l e 5 5 ( b ) , A l a . R. C i v . P. As a 

r e s u l t o f t h e a l l e g e d l a c k o f n o t i c e , P r o g r e s s a r g u e d , t h e 

d e f a u l t j u d gment was v o i d . I n s u p p o r t o f i t s a l t e r n a t i v e 

r e q u e s t f o r r e l i e f u n d e r R u l e 6 0 ( b ) , P r o g r e s s a s s e r t e d t h a t i t 

h a d a m e r i t o r i o u s d e f e n s e t o t h e p l a i n t i f f s ' c o m p l a i n t ; t h a t 

" t h e d e f a u l t j u d g m e n t was e n t e r e d as a r e s u l t o f i n a d v e r t e n c e 

and e x c u s a b l e n e g l e c t " ; t h a t a t l e a s t one c o m m u n i c a t i o n f r o m 

t h e c i r c u i t c l e r k h a d been a d d r e s s e d i n c o r r e c t l y and, as a 

r e s u l t , P r o g r e s s m i g h t a l s o have m i s s e d a d d i t i o n a l 

c o m m u n i c a t i o n s f r o m t h e c i r c u i t c o u r t ; and t h a t "an e x t r e m e 

h a r d s h i p o r i n j u s t i c e w i l l r e s u l t f r o m e n f o r c e m e n t [ o f t h e 

d e f a u l t j u d g m e n t ] . " The m o t i o n was s u p p o r t e d b y e i g h t 

e x h i b i t s , i n c l u d i n g t h e a f f i d a v i t o f T a r a s s o l i ( w i t h a t t a c h e d 

p h o t o g r a p h i c e x h i b i t s ) ; t h e a f f i d a v i t o f Shawn L a n d r e s s , a 

P r o g r e s s e m p l o y e e , e v i d e n c i n g f a c s i m i l e n o t i f i c a t i o n t o t h e 

c i r c u i t c l e r k r e g a r d i n g P r o g r e s s ' s c o r r e c t m a i l i n g a d d r e s s ; 

a n d a p r o p o s e d amended answer t o be f i l e d i n p l a c e o f 

T a r a s s o l i ' s i n i t i a l l e t t e r . 

F o l l o w i n g t h e f i l i n g o f t h e f o r e g o i n g m o t i o n , P r o g r e s s 

p r o p o u n d e d i n i t i a l d i s c o v e r y r e q u e s t s t o t h e p l a i n t i f f s . The 

p l a i n t i f f s f i l e d a r e s p o n s e t o P r o g r e s s ' s m o t i o n t o s e t a s i d e 

6 



1080578 

t h e d e f a u l t j u d g m e n t i n w h i c h t h e y a r g u e d t h a t P r o g r e s s h a d 

f a i l e d t o show t h a t i t was e n t i t l e d t o t h e r e q u e s t e d r e l i e f . 

S p e c i f i c a l l y , t h e p l a i n t i f f s n o t e d t h a t P r o g r e s s h a d f a i l e d t o 

a t t e n d b o t h s t a t u s c o n f e r e n c e s s e t b y t h e t r i a l c o u r t and a l s o 

d i d n o t r e s p o n d t o o u t s t a n d i n g d i s c o v e r y r e q u e s t s . I n 

a d d i t i o n , i n s u p p o r t o f t h e i r a r g ument t h a t T a r a s s o l i ' s 

i n i t i a l l e t t e r t o t h e t r i a l c o u r t d i d n o t amount t o an a c t u a l 

a p p e a r a n c e by P r o g r e s s , t h e p l a i n t i f f s c i t e d l e g a l a u t h o r i t y 

s u p p o r t i n g t h e i r argument t h a t , i n A l a b a m a , " [ a ] c o r p o r a t i o n 

c a n a p p e a r i n c o u r t o n l y t h r o u g h an a t t o r n e y . " They f u r t h e r 

n o t e d t h a t P r o g r e s s h a d y e t t o a c t u a l l y f i l e a f o r m a l a nswer 

t o t h e p l a i n t i f f s ' c o m p l a i n t . As t o P r o g r e s s ' s r e q u e s t f o r 

r e l i e f p u r s u a n t t o R u l e 6 0 ( b ) , t h e p l a i n t i f f s m a i n t a i n e d t h a t 

T a r a s s o l i ' s a s s e r t i o n i n h i s a f f i d a v i t t h a t he d i d n o t r e c a l l 

r e c e i v i n g n o t i f i c a t i o n o f e i t h e r o f t h e s t a t u s c o n f e r e n c e s d i d 

n o t amount t o e v i d e n c e d e m o n s t r a t i n g i n a d v e r t e n c e , e x c u s a b l e 

n e g l e c t , n e w l y d i s c o v e r e d e v i d e n c e , o r f r a u d . On F e b r u a r y 7, 

2008, t h e t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g P r o g r e s s ' s 

m o t i o n t o s e t a s i d e t h e d e f a u l t j u d g m e n t . 

On F e b r u a r y 8, 2008, P r o g r e s s f i l e d a s u p p l e m e n t a l l e t t e r 

b r i e f i n s u p p o r t o f i t s R u l e 5 5 ( c ) m o t i o n i n w h i c h i t n o t e d 
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t h a t t h e t r i a l c o u r t h a d f a i l e d t o a c t u a l l y e n t e r a d e f a u l t 

b e f o r e i s s u i n g t h e d e f a u l t j u dgment a g a i n s t P r o g r e s s . 

P r o g r e s s t h e n f i l e d b o t h an answer t o t h e p l a i n t i f f s ' 

c o m p l a i n t d e n y i n g a l l m a t e r i a l a l l e g a t i o n s c o n t a i n e d i n t h e 

c o m p l a i n t and a n o t i c e o f s e r v i c e o f i t s r e s p o n s e s t o t h e 

p l a i n t i f f s ' o u t s t a n d i n g d i s c o v e r y r e q u e s t s . On t h a t same 

d a t e , P r o g r e s s f i l e d a m o t i o n r e q u e s t i n g t h a t t h e t r i a l c o u r t 

r e c o n s i d e r i t s o r d e r d e n y i n g t h e R u l e 5 5 ( c ) m o t i o n and a 

s u p p l e m e n t t o t h e a l t e r n a t i v e R u l e 6 0 ( b ) m o t i o n . F o l l o w i n g 

P r o g r e s s ' s r e p l y t o t h e p l a i n t i f f s ' o p p o s i t i o n , t h e t r i a l 

c o u r t e n t e r e d an o r d e r on M a r c h 18, 2008, s e t t i n g o u t i t s 

f i n d i n g s b a s e d on t h e e v i d e n c e a d d u c e d d u r i n g t h e F e b r u a r y 5, 

2008, damages h e a r i n g a n d a w a r d i n g D e x t e r damages t o t a l i n g 

$4,261,344 and a w a r d i n g D e n i s e damages (on h e r l o s s - o f -

c o n s o r t i u m c l a i m ) t o t a l i n g $ 7 50,000. 4 

4We c o n s t r u e t h e S e p t e m b e r 14, 2007, o r d e r i n w h i c h t h e 
t r i a l c o u r t e n t e r e d a d e f a u l t j u d g m e n t a g a i n s t P r o g r e s s w i t h 
l e a v e t o p r o v e damages as an e n t r y o f d e f a u l t , and t h e M a r c h 
18, 2008, o r d e r s e t t i n g damages as t h e e n t r y o f a d e f a u l t 
j u d g m e n t . See E.H. S m i t h & Son E l e c . C o n t r a c t o r s , I n c . v.  
S p r i n g d a l e M a l l J o i n t V e n t u r e , 592 So. 2d 574 , 57 6 ( A l a . 
1 9 9 2 ) . 
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On May 20, 2008, P r o g r e s s moved t o s e t a s i d e t h e t r i a l 

c o u r t ' s a w a r d o f damages t o t h e p l a i n t i f f s . I n s u p p o r t o f 

t h a t r e q u e s t , P r o g r e s s a d o p t e d a l l p r i o r p l e a d i n g s f i l e d i n an 

e f f o r t t o o b t a i n r e l i e f f r o m t h e d e f a u l t j u d g m e n t . On A u g u s t 

26, 2008, t h e t r i a l c o u r t e n t e r e d an o r d e r i n d i c a t i n g t h a t 

P r o g r e s s w o u l d "be a l l o w e d t o p a r t i c i p a t e i n d i s c o v e r y . " On 

S e p t e m b e r 5, 2008, t h e t r i a l c o u r t e n t e r e d an o r d e r c e r t i f y i n g 

t h e d e f a u l t j u d g m e n t a g a i n s t P r o g r e s s as f i n a l p u r s u a n t t o 

R u l e 5 4 ( b ) , A l a . R. C i v . P. On O c t o b e r 2, 2008, P r o g r e s s 

a g a i n f i l e d a m o t i o n , p u r p o r t e d l y p u r s u a n t t o R u l e 5 5 ( c ) , 

s e e k i n g t o s e t a s i d e t h e d e f a u l t j u dgment and t h e damages 

award, a l l e g i n g e s s e n t i a l l y t h e same g r o u n d s p r e v i o u s l y 

a s s e r t e d . The p l a i n t i f f s s u b s e q u e n t l y moved t o s t r i k e 

P r o g r e s s ' s O c t o b e r 2008 m o t i o n on g r o u n d s t h a t t h e d e f a u l t 

j u d g m e n t became f i n a l a t t h e t i m e o f t h e t r i a l c o u r t ' s M a r c h 

18, 2008, o r d e r s e t t i n g damages and, t h e r e f o r e , t h e y 

c o n t e n d e d , P r o g r e s s ' s O c t o b e r 2008 m o t i o n was u n t i m e l y b e c a u s e 

i t was f i l e d more t h a n 30 d a y s a f t e r t h e e n t r y o f t h e M a r c h 

18, 2008, o r d e r . T h e y f u r t h e r a r g u e d t h a t P r o g r e s s h a d a l s o 

" f o r e v e r l o s t i t s a p p e a l r i g h t s . " 
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D e s p i t e t h e j u d g m e n t a g a i n s t i t , P r o g r e s s s u b s e q u e n t l y 

f i l e d a w i t n e s s l i s t , a d e s i g n a t i o n o f i t s p r o p o s e d e x p e r t s , 

and an e v i d e n t i a r y f i l i n g c o n s i s t i n g o f a p o r t i o n o f t h e 

d e p o s i t i o n o f t h e p l a i n t i f f s ' p r o p o s e d e x p e r t , Dr. I g o r P a u l , 5 

i n p r e p a r a t i o n f o r t r i a l . B e f o r e t h e t r i a l d a t e , t h e m a t t e r 

p r o c e e d e d t o m e d i a t i o n . As a r e s u l t , t h e p l a i n t i f f s and 

Three-D f i l e d a j o i n t s t i p u l a t i o n d i s m i s s i n g w i t h p r e j u d i c e 

a l l c l a i m s i n t h e i r c o m p l a i n t a g a i n s t T h r e e - D . 6 On F e b r u a r y 

9, 2009, t h e t r i a l c o u r t e n t e r e d an o r d e r d e n y i n g " b y 

o p e r a t i o n o f l a w " P r o g r e s s ' s O c t o b e r 2, 2008, m o t i o n s e e k i n g 

t o s e t a s i d e t h e d e f a u l t j u dgment and damages award. 

D i s c u s s i o n 

I n i t i a l l y , we n o t e t h a t , on a p p e a l , t h e p l a i n t i f f s , 

c o n s i s t e n t w i t h t h e i r a rgument b e l o w , a s s e r t t h a t P r o g r e s s ' s 

a p p e a l i s u n t i m e l y . S p e c i f i c a l l y , t h e y m a i n t a i n t h a t t h e 

t r i a l c o u r t ' s o r d e r became f i n a l -- and t h e 42-day a p p e a l 

5The d e s i g n a t e d p o r t i o n o f P a u l ' s d e p o s i t i o n d e a l t 
p r i m a r i l y w i t h h i s o p i n i o n s as t o t h e a l l e g e d d e f e c t s i n 
P r o g r e s s ' s e q u i p m e n t and t h e r o l e t h o s e d e f e c t s m i g h t have 
p l a y e d i n D e x t e r ' s w o r k - r e l a t e d i n j u r y . 

6On F e b r u a r y 4, 2009, P r o g r e s s f i l e d a n o t i c e o f 
a p p e a r a n c e a d d i n g a d d i t i o n a l c o u n s e l o f r e c o r d . P r o g r e s s ' s 
o r i g i n a l c o u n s e l l a t e r w i t h d r e w . 

10 
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p e r i o d p r o v i d e d f o r i n R u l e 4(a) ( 1 ) , A l a . R. App. P., was 

t r i g g e r e d -- a t t h e t i m e t h e M a r c h 18, 2008, o r d e r a s s e s s i n g 

damages was e n t e r e d . We d i s a g r e e . B e c a u s e t h e r e were 

m u l t i p l e d e f e n d a n t s named i n t h e p l a i n t i f f s ' c o m p l a i n t , t h e 

judgment a g a i n s t P r o g r e s s d i d n o t become f i n a l , f o r p u r p o s e s 

o f a p p e a l , u n t i l t h e t r i a l c o u r t ' s September 5, 2008, R u l e 

54(b) c e r t i f i c a t i o n . 

"The s i g n i f i c a n c e o f a judgment a g a i n s t l e s s t h a n 
a l l o f t h e p a r t i e s i s t h a t t h e judgment does 'not 
t e r m i n a t e t h e a c t i o n as t o any o f t h e c l a i m s o r 
p a r t i e s , and t h e o r d e r o r o t h e r f o r m o f d e c i s i o n i s 
s u b j e c t t o r e v i s i o n a t any t i m e b e f o r e t h e e n t r y o f  
judgment a d j u d i c a t i n g a l l t h e c l a i m s and t h e r i g h t s  
and l i a b i l i t i e s o f a l l t h e p a r t i e s . ' R u l e 5 4 ( b ) , 
A labama R u l e s o f C i v i l P r o c e d u r e . ( E m p h a s i s added.) 
A judgment by d e f a u l t , r e n d e r e d i n a d v a n c e a g a i n s t 
one o f s e v e r a l d e f e n d a n t s , i s i n t e r l o c u t o r y u n t i l 
f i n a l d i s p o s i t i o n i s made as t o a l l t h e d e f e n d a n t s . 
F o r d M o t o r C r e d i t Company v. C a r m i c h a e l , A l a . , 383 
So. 2d 539 ( 1 9 8 0 ) . I n t e r l o c u t o r y o r d e r s and 
j u d g m e n t s a r e , t h e r e f o r e , n o t b r o u g h t w i t h i n t h e 
r e s t r i c t i v e p r o v i s i o n s o f R u l e 6 0 ( b ) , Alabama R u l e s 
o f C i v i l P r o c e d u r e , w h i c h p r o v i d e s f o r r e l i e f f r o m 
f i n a l j u d g m e n t s . I n s t e a d , s u c h o r d e r s a r e l e f t 
w i t h i n t h e p l e n a r y power o f t h e c o u r t t h a t r e n d e r e d 
them t o a f f o r d r e l i e f f r o m them as j u s t i c e r e q u i r e s . 
W r i g h t & M i l l e r , F e d e r a l P r a c t i c e and P r o c e d u r e : 
C i v i l [§] 2852." 

H a l l m a n v. M a r i o n C o r p . , 411 So. 2d 130, 132 ( A l a . 1982 ) 

( f o o t n o t e o m i t t e d ) . 
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F u r t h e r , P r o g r e s s ' s O c t o b e r 2, 2008, m o t i o n t o s e t a s i d e 

t h e d e f a u l t judgment p u r s u a n t t o R u l e 5 5 ( c ) was t i m e l y f i l e d 

w i t h i n 30 days o f t h e R u l e 54(b) c e r t i f i c a t i o n . See L a w l e r  

M o b i l e Homes, I n c . v. E l l i s o n , 361 So. 2d 1092, 10 94 ( A l a . 

C i v . App. 1978) ( n o t i n g t h a t , p u r s u a n t t o R u l e 5 4 ( b ) , A l a . R. 

C i v . P., t h e d e f a u l t judgment was n o t f i n a l and a p p e a l a b l e 

u n t i l d i s m i s s a l o f r e m a i n i n g d e f e n d a n t and " t h a t d e f e n d a n t had  

t h i r t y days t h e r e a f t e r t o f i l e a m o t i o n t o s e t a s i d e t h e 

d e f a u l t j u d g m e n t " u n d e r R u l e 5 5 ( c ) ( e m p h a s i s a d d e d ) ) ; Ex p a r t e  

K i n g , 776 So. 2d 31, 35 ( A l a . 2000) ("The t r i a l c o u r t d i d n o t 

s e t a s i d e t h e e n t r y o f d e f a u l t b e f o r e c e r t i f y i n g t h e d e f a u l t 

j u d g m e n t as f i n a l , n o r d i d t h e c o u r t on i t s own m o t i o n s e t 

a s i d e t h e judgment w i t h i n 30 days a f t e r m a k i n g t h a t judgment  

f i n a l . " ( e m p h a s i s a d d e d ) ) . T h i s m o t i o n t o l l e d t h e a p p e a l 

t i m e , as s e t o u t i n R u l e 4, A l a . R. App. P., u n t i l i t was 

d e n i e d by o p e r a t i o n o f l a w on December 31, 2008 , see R u l e 

59.1, A l a . R. C i v . P., and t h e n o t i c e o f a p p e a l was f i l e d on 

t h e 42d day t h e r e a f t e r . 7 H a v i n g c o n c l u d e d t h a t P r o g r e s s ' s 

a p p e a l i s p r o p e r l y b e f o r e u s , we now t u r n t o t h e i s s u e s r a i s e d 

b y P r o g r e s s . P r o g r e s s a s s e r t s t h r e e s e p a r a t e a l l e g a t i o n s o f 

7The t r i a l c o u r t ' s F e b r u a r y 2009 o r d e r i s t h u s a n u l l i t y . 
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e r r o r r e g a r d i n g t h e t r i a l c o u r t ' s r e f u s a l t o s e t a s i d e t h e 

d e f a u l t j u d g m e n t . We h o l d , h o w e v e r , t h a t t h e d i s p o s i t i v e 

i s s u e i s w h e t h e r t h e r e was an " a p p e a r a n c e " b y P r o g r e s s i n t h i s 

c a s e s u f f i c i e n t t o r e q u i r e t h a t n o t i c e be g i v e n b e f o r e t h e 

d e f a u l t j u d g m e n t was e n t e r e d a g a i n s t i t ; t h e r e f o r e , we 

p r e t e r m i t d i s c u s s i o n o f t h e r e m a i n i n g i s s u e s r a i s e d b y 

P r o g r e s s on a p p e a l . 

R u l e 5 5 ( b ) ( 2 ) , A l a . R. C i v . P., p r o v i d e s , i n p e r t i n e n t 

p a r t : " I f t h e p a r t y a g a i n s t whom jud g m e n t by d e f a u l t i s 

s o u g h t has a p p e a r e d i n t h e a c t i o n , t h e p a r t y ... s h a l l be 

s e r v e d w i t h w r i t t e n n o t i c e o f t h e a p p l i c a t i o n f o r j u dgment a t 

l e a s t t h r e e (3) d a y s p r i o r t o t h e h e a r i n g on s u c h a p p l i c a t i o n 

See a l s o D i a l v. S t a t e , 374 So. 2d 361, 362 ( A l a . C i v . 

App. 1979) ("Once e n t r y o f d e f a u l t has b e e n o b t a i n e d a g a i n s t 

a p a r t y who h a d a p p e a r e d b u t has s u b s e q u e n t l y f a i l e d t o 

d e f e n d , t h e a c t u a l j u dgment o f d e f a u l t c a n o n l y be o b t a i n e d 

upon t h e g i v i n g o f t h r e e d a y s n o t i c e b e f o r e t h e h e a r i n g on t h e 

a p p l i c a t i o n . " ) . 

" [ W ] h e t h e r a d e f e n d a n t ' s a c t s amount t o an 
' a p p e a r a n c e ' w i t h i n t h e m e a n i n g o f R u l e 55 depends 
upon t h e f a c t s and c i r c u m s t a n c e s p r e s e n t e d i n e a c h 
c a s e . I n A l a b a m a , t h e g e n e r a l r u l e r e l a t i n g t o an 
' a p p e a r a n c e ' i s s t a t e d i n C o c k r e l l v. W o r l d ' s F i n e s t  
C h o c o l a t e , I n c . , 349 So. 2d 1117, 1120 ( A l a . 1 9 7 7 ) , 
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[ o v e r r u l e d on o t h e r g r o u n d s b y Ex p a r t e K e i t h , 771 
So. 2d 1018 ( A l a . 1 9 9 8 ) , ] as f o l l o w s : 

"'An a p p e a r a n c e i n an a c t i o n i n v o l v e s 
some s u b m i s s i o n o r p r e s e n t a t i o n t o t h e 
c o u r t b y w h i c h a p a r t y shows h i s i n t e n t i o n 
t o s u b m i t h i m s e l f t o t h e j u r i s d i c t i o n o f 
t h e c o u r t . P o r t - W i d e C o n t a i n e r Co., I n c . v.  
I n t e r s t a t e M a i n t e n a n c e C o r p . , 440 F.2d 1195 
( 3 r d C i r . 1 9 7 1 ) ; H.F. L i v e r m o r e C o r p . v.  
A k t i e n g e s e l l s c h a f t G e b r u d e r L o e p f e , 13 9 
U.S. App. D.C. 256, 432 F.2d 689 ( 1 9 7 0 ) ; 
A n d e r s o n v. T a y l o r c r a f t , I n c . , 197 F. Supp. 
872 (W.D. Pa. 1961) . See a l s o W r i g h t &  
M i l l e r , [ F e d e r a l P r a c t i c e & P r o c e d u r e :  
C i v i l ] a t § 2686; Anno., 27 A.L.R. F e d . 
620; Anno., 73 A.L.R. 3d 1250.' 

" I n Hen H o u s e [ , I n c . v. R o b e r t s o n , 410 So. 2d 42 
( A l a . 1 9 8 2 ) ] , t h i s C o u r t h e l d t h a t t h e f i l i n g o f 
a n o t h e r a c t i o n i n t h e same c o u r t , i n v o l v i n g t h e same 
s u b j e c t m a t t e r as t h e s u i t i n w h i c h a d e f a u l t 
j u d g m e n t was o b t a i n e d , was a ' c o n s t r u c t i v e 
a p p e a r a n c e . ' R e c e n t l y , i n W e s t e r n U n i o n T e l e g r a p h  
Co. v. C r o w d e r , 547 So. 2d 876 ( A l a . 1 9 8 8 ) , t h e 
C o u r t , r e j e c t i n g t h e L i v e r m o r e r a t i o n a l e , h e l d t h a t 
c o r r e s p o n d e n c e b e t w e e n p l a i n t i f f ' s a nd d e f e n d a n t ' s 
c o u n s e l , c o n c e r n i n g s e t t l e m e n t o f t h e c a s e and an 
e x t e n s i o n o f t i m e t o answer t h e c o m p l a i n t , d i d n o t 
c o n s t i t u t e an ' a p p e a r a n c e . ' The C o u r t n o t e d t h a t i n  
e a c h A l a b a m a c a s e i n w h i c h an a p p e a r a n c e h a d bee n  
f o u n d , some w r i t i n g h a d be e n f i l e d i n c o u r t t o 
i n d i c a t e an i n t e n t i o n t o d e f e n d t h e a c t i o n . " 

Lee v. M a r t i n , 533 So. 2d 185, 186 ( A l a . 1988) ( e m p h a s i s 

a d d e d ) . 

"[W]e n o t e t h a t o u r p o l i c y f a v o r s t h e d e t e r m i n a t i o n 
o f c a s e s on t h e m e r i t s , d i s f a v o r i n g d e f a u l t 
j u d g m e n t s . C o c k r e l l v. W o r l d ' s F i n e s t C h o c o l a t e Co.,  
I n c . , A l a . , 349 So. 2d 1117 ( 1 9 7 7 ) [ , o v e r r u l e d on 
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o t h e r g r o u n d s b y Ex p a r t e K e i t h , 771 So. 
( A l a . 1 9 9 8 ) ] . F u r t h e r m o r e , c o u r t s have r e 
a p p l y an o v e r l y t e c h n i c a l and r e s t r i c t i v e 

So. 2d 1018 
f u s e d t o 

d e f i n i t i o n 
o f ' a p p e a r a n c e ' i n c o n s t r u i n g R u l e 55. See, U n i t e d  
S t a t e s v. One 1966 C h e v r o l e t P i c k u p T r u c k , 56 F.R.D. 
459 (E.D. Tex. 1 9 7 2 ) . 

"The c a s e o f H u t t o n v. F i s h e r , 359 F.2d 913 ( 3 r d 
C i r . 1 9 6 6 ) , i s i l l u s t r a t i v e o f t h i s p o i n t . T h e r e , 
d e f e n d a n t , as h e r e , f a i l e d t o f i l e an a nswer o r f i l e 
o t h e r p l e a d i n g s b u t d i d r e q u e s t and r e c e i v e an 
a s s u r a n c e f r o m o p p o s i n g c o u n s e l t h a t he w o u l d be 
g i v e n a d d i t i o n a l t i m e t o a n s wer. The c a s e was t h e n 
a s s i g n e d t o a n o t h e r a t t o r n e y w i t h i n t h e p l a i n t i f f ' s 
l a w f i r m who made a p p l i c a t i o n f o r a n d g o t a d e f a u l t 
j u d g m e n t . T h i s a t t o r n e y was n o t aware o f t h e 
a g r e e m e n t o f h i s p a r t n e r . The c o u r t h e l d t h a t u n d e r 
s u c h c i r c u m s t a n c e s t h e e n t r y o f t h e d e f a u l t was 
i m p r o p e r a n d t h a t d e f e n d a n t was due n o t i c e . 

"  

" F u r t h e r m o r e , t h e Supreme C o u r t o f A l a b a m a , i n 
C o c k r e l l v. W o r l d ' s F i n e s t C h o c o l a t e Co., I n c . , 
s u p r a , d e t e r m i n e d t h a t t h e n o t i c e r e q u i r e d b y R u l e 
5 5 ( b ) ( 2 ) , [ A l a . R. C i v . P . ] , must be g i v e n when t h e 
d e f a u l t i n g p a r t y has a p p e a r e d and 'has i n d i c a t e d a  
c l e a r p u r p o s e t o d e f e n d t h e a c t i o n . ' ( E m p h a s i s 
s u p p l i e d . ) 349 So. 2d a t 1120. T h e r e , t h e d e f e n d a n t 
f i l e d a document s t a t i n g h i s a t t o r n e y w o u l d r e p l y 
w i t h i n a few d a y s , t h a t d e f e n d a n t h a d been o u t o f 
town, and t h a t h i s a t t o r n e y w o u l d be i n c o n t a c t v e r y 
s o o n . The c o u r t c o n c l u d e d t h i s was a s u f f i c i e n t 
' a p p e a r a n c e ' u n d e r t h e r u l e . " 

D i a l v. S t a t e , 374 So. 2d a t 362-63. 

H e r e , T a r a s s o l i ' s i n i t i a l l e t t e r i n c l u d e d t h e c o r r e c t 

s t y l e o f t h e c a s e and t h e c o r r e c t c a s e number and a l s o 

r e f e r e n c e d t h e p r e v i o u s l y i s s u e d summons. A d d i t i o n a l l y , i t 
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i n d i c a t e d t h a t , b y t h e l e t t e r , P r o g r e s s was " r e s p o n d i n g " t o 

t h a t summons. The l e t t e r f u r t h e r c o m m u n i c a t e d t h e r e q u i s i t e 

i n t e n t t o s u b m i t t o t h e j u r i s d i c t i o n o f t h e c o u r t and t o 

d e f e n d t h e a c t i o n b y d e n y i n g l i a b i l i t y so as t o make n o t i c e a 

c o n d i t i o n p r e c e d e n t t o t h e e n t r y o f a v a l i d d e f a u l t j u d g m e n t 

a g a i n s t P r o g r e s s . C o c k r e l l v. W o r l d ' s F i n e s t C h o c o l a t e Co., 

349 So. 2d 1117, 1120 ( 1 9 7 7 ) ; D i a l , 374 So. 2d a t 363. 

I t i s t r u e t h a t , i n W e s t e r n U n i o n T e l e g r a p h Co. v.  

C r o w d e r , 547 So. 2d 876 ( A l a . 1 9 8 9 ) , we o b s e r v e d t h a t d i l i g e n t 

r e s e a r c h h a d f a i l e d t o " r e v e a l an A l a b a m a c a s e t h a t has f o u n d 

a l e t t e r o r l e t t e r s e x c h a n g e d b e t w e e n p l a i n t i f f ' s and 

d e f e n d a n t ' s c o u n s e l t o be an ' a p p e a r a n c e ' w i t h i n t h e m e a n i n g 

o f R u l e 5 5 ( b ) ( 2 ) " and u l t i m a t e l y c o n c l u d e d t h a t " w i t h o u t some 

f i l i n g , as meager as i t m i g h t be, w i t h t h e c o u r t , " no 

a p p e a r a n c e h a d bee n made b y t h e d e f e n d a n t h e l d t o be i n 

d e f a u l t . 547 So. 2d a t 879. 8 S i m i l a r l y , i n Ex p a r t e  

P h i l l i p s , 900 So. 2d 412, 418 ( A l a . 2 0 0 4 ) , t h i s C o u r t l i k e w i s e 

c o n c l u d e d t h a t , i n t h e a b s e n c e o f t h e f i l i n g o f a w r i t t e n 

8 I n C r o w d e r , we n o t e d a u t h o r i t y i n d i c a t i n g t h a t " t h e 
f e d e r a l c o u r t s have t r e a t e d l e t t e r s as an ' a p p e a r a n c e ' " ; 
h owever, we e x p r e s s l y r e j e c t e d t h a t a u t h o r i t y . 547 So. 2d a t 
879. 
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document w i t h t h e t r i a l c o u r t , " [ a ] t e l e p h o n e c o n v e r s a t i o n and 

a l e t t e r b e t w e e n o p p o s i n g c o u n s e l do n o t c o n s t i t u t e a 

' s u b m i s s i o n o r p r e s e n t a t i o n t o t h e c o u r t b y w h i c h a p a r t y 

shows [ i t s ] i n t e n t i o n t o s u b m i t [ i t s e l f ] t o t h e j u r i s d i c t i o n 

o f t h e c o u r t , ' " so as t o i n v o k e t h e t h r e e - d a y n o t i c e 

r e q u i r e m e n t o f R u l e 5 5 ( b ) ( 2 ) . Those c a s e s , h o w e v e r, a r e 

c l e a r l y d i s t i n g u i s h a b l e f r o m t h e one b e f o r e us i n w h i c h 

P r o g r e s s d i d , i n f a c t , f i l e a c o p y o f T a r a s s o l i ' s l e t t e r w i t h 

t h e t r i a l c o u r t , w h i c h d o c k e t e d t h e l e t t e r on t h e c a s e - a c t i o n 

summary as an a n s w e r . 

I n t h e p r e s e n t c a s e , t h e p l a i n t i f f s a r g u e t h a t 

T a r a s s o l i ' s l e t t e r c a n n o t c o n s t i t u t e an a p p e a r a n c e b e c a u s e , 

t h e y s a y , A l a b a m a l a w does n o t p e r m i t a n o n - a t t o r n e y t o a p p e a r 

i n a c a s e on b e h a l f o f a c o r p o r a t i o n . The g e n e r a l r u l e i n 

A labama i s t h a t "a p e r s o n must be a l i c e n s e d a t t o r n e y t o 

r e p r e s e n t a s e p a r a t e l e g a l e n t i t y , s u c h as a c o r p o r a t i o n . " Ex  

p a r t e G h a f a r y , 738 So. 2d 778, 779 ( A l a . 1 9 9 8 ) . F u r t h e r , a 

c o r p o r a t e o f f i c e r who " a p p e a r [ s ] as an a d v o c a t e on b e h a l f o f 

a c o r p o r a t i o n , even one he w h o l l y owns, [engages] i n t h e 

u n a u t h o r i z e d p r a c t i c e o f l a w . " S t a g e Door Dev., I n c . v.  

B r o a d c a s t M u s i c , I n c . , 698 So. 2d 787 , 787 ( A l a . C i v . App. 
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1 9 9 7 ) . T h i s C o u r t has t h u s h e l d t h a t a p l e a d i n g f i l e d by a 

n o n - a t t o r n e y e n g a g i n g i n t h e u n a u t h o r i z e d p r a c t i c e o f l a w i n 

p u r p o r t i n g t o r e p r e s e n t a s e p a r a t e l e g a l e n t i t y i s a n u l l i t y . 

G h a f a r y , 738 So. 2d a t 78-81. The p u r p o s e o f t h i s p r o h i b i t i o n 

on t h e p r a c t i c e o f l a w by n o n - a t t o r n e y s , and a c c o r d i n g l y t h e 

r u l e t h a t a l i c e n s e d a t t o r n e y must r e p r e s e n t a c o r p o r a t i o n , 

s e r v e s , among o t h e r t h i n g s , " t o p r o t e c t t h e p u b l i c ... by 

p r o t e c t i n g c i t i z e n s f r o m i n j u r y c a u s e d by i g n o r a n c e and l a c k 

o f s k i l l on t h e p a r t o f t h o s e who a r e u n t r a i n e d and 

i n e x p e r i e n c e d i n t h e l a w G h a f a r y , 738 So. 2d a t 779. 

We have f o u n d no d e c i s i o n i n A l a b a m a i n d i c a t i n g t h a t an 

i m p r o p e r a t t e m p t b y a n o n - a t t o r n e y t o f i l e a p l e a d i n g p e r se 

c a n n o t c o n s t i t u t e an " a p p e a r a n c e " f o r p u r p o s e s o f R u l e 

5 5 ( b ) ( 2 ) . F u r t h e r , t h e p u r p o s e o f p r o t e c t i n g c i t i z e n s f r o m 

" i n j u r y c a u s e d by i g n o r a n c e and l a c k o f s k i l l on t h e p a r t o f 

t h o s e who a r e u n t r a i n e d and i n e x p e r i e n c e d i n t h e l a w , " 738 So. 

2d a t 779, w o u l d n o t be s e r v e d b y h o l d i n g t h a t T a r a s s o l i ' s 

a c t i o n s do n o t c o n s t i t u t e an " a p p e a r a n c e " i n t h i s c a s e . As 

C h i e f J u s t i c e Hooper s t a t e d i n a d i s s e n t i n g o p i n i o n i n Ex 

p a r t e H y - L i n e E n t e r p r i s e s , I n c . , 751 So. 2d 1247 ( A l a . 1 9 9 9 ) : 

"The r a t i o n a l e f o r n o t a l l o w i n g a l a y m a n t o make 
l e g a l a r g u m e n t s on b e h a l f o f someone e l s e i s n o t 
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a p p l i c a b l e h e r e . I n t h i s c a s e , e v e n t h o u g h H o f f 
c a n n o t r e p r e s e n t t h e c o r p o r a t i o n , he s h o u l d , as an 
a g e n t o f t h e c o r p o r a t i o n , be a b l e t o make an i n i t i a l 
a p p e a r a n c e f o r t h e c o r p o r a t i o n . An a p p e a r a n c e w o u l d 
have e n t i t l e d H y - L i n e t o n o t i c e o f t h e t r i a l c o u r t ' s 
o r d e r s t a t i n g t h a t i f a c t i o n was n o t t a k e n i n t h e 
c a s e , t h e c a s e w o u l d be d i s m i s s e d . 

" A p p a r e n t l y , n e i t h e r t h e p l a i n t i f f ' s a t t o r n e y 
n o r t h e t r i a l c o u r t i n f o r m e d H y - L i n e t h a t i t c o u l d 
n o t make an a p p e a r a n c e i n t h e c a s e w i t h o u t an 
a t t o r n e y . H y - L i n e a l l e g e s i n i t s p e t i t i o n t h a t t h e 
c a s e a c t i o n summary i n d i c a t e d t h a t H y - L i n e was 
p r o c e e d i n g 'pro s e ' and t h a t t h e p l a i n t i f f ' s 
a t t o r n e y knew t h a t H o f f h a d f i l e d what p u r p o r t e d t o 
be an a nswer f o r t h e c o r p o r a t i o n . H y - L i n e s h o u l d n o t 
be p r e v e n t e d f r o m p r e s e n t i n g t h e m e r i t s o f i t s c a s e 
s i m p l y b e c a u s e i t d i d n o t know t h a t i t s ' a p p e a r a n c e ' 
was i n v a l i d . A t t h e v e r y l e a s t , H y - L i n e was e n t i t l e d 
t o n o t i c e o f t h e t r i a l c o u r t ' s o r d e r s t a t i n g t h a t i f 
no a c t i o n was t a k e n t h e c a s e w o u l d be d i s m i s s e d . " 

751 So. 2d a t 1248-49 (Hooper, C . J . , d i s s e n t i n g ) . See a l s o 

O p e r a t i n g E n g ' r s L o c a l 139 H e a l t h B e n e f i t Fund v. Rawson 

P l u m b i n g , I n c . , 130 F. Supp. 2d 1022, 1023-24 (E.D. W i s . 2001) 

( f i n d i n g t h a t t h e " a p p e a r a n c e " t r i g g e r i n g t h e n o t i c e 

r e q u i r e m e n t s o f R u l e 5 5 ( b ) ( 2 ) [ , F e d . R. C i v . P.,] may be 

" s a t i s f i e d by a d e f e c t i v e p l e a d i n g " ) ; C o l o n i a l I n s . Co. v. 

B a r r e t t , 208 W. Va. 706, 709 n.2, 542 S.E.2d 869, 872 n.2 

(2000) ("The t e r m ' a p p e a r e d i n t h e a c t i o n , ' f o r p u r p o s e s o f a 

d e f a u l t j u d g m e n t u n d e r R u l e 5 5 ( b ) ( 2 ) ... i s q u i t e d i f f e r e n t 

f r o m an a p p e a r a n c e f o r o t h e r p u r p o s e s " ) . 
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T a r a s s o l i ' s l e t t e r i n t h e i n s t a n t c a s e i s s i m i l a r t o a 

l e t t e r i n E v a n s v. E v a n s , 441 So. 2d 948 ( A l a . C i v . App. 

1 9 8 3 ) . I n E v a n s t h e d e f e n d a n t w r o t e t o t h e t r i a l c o u r t 

i n d i c a t i n g h e r i n t e n t i o n t o r e t a i n l e g a l c o u n s e l and t o 

r e s p o n d t o t h e p l a i n t i f f ' s d i v o r c e p e t i t i o n . The C o u r t o f 

C i v i l A p p e a l s i n E v a n s c o n c l u d e d t h a t t h e l e t t e r c o n s t i t u t e d 

an a p p e a r a n c e f o r p u r p o s e s o f R u l e 5 5 ( b ) ( 2 ) . 441 So. 2d a t 

950. A d d i t i o n a l l y , as i n E v a n s , d e s p i t e t h e d e f i c i e n c y o f 

t h i s r e s p o n s e , P r o g r e s s , t h r o u g h T a r a s s o l i , "has a t a l l t i m e s 

d e m o n s t r a t e d due d i l i g e n c e i n [ i t s ] d e f e n s e o f t h i s a c t i o n . " 

441 So. 2d a t 950. S p e c i f i c a l l y , we n o t e b o t h t h a t 

T a r a s s o l i ' s i n i t i a l l e t t e r was t i m e l y f i l e d w i t h t h e t r i a l 

c o u r t w i t h i n t h e i n i t i a l 30-day r e s p o n s e p e r i o d r e q u i r e d f o r 

a n s w e r s and t h a t , once P r o g r e s s r e c e i v e d n o t i c e o f t h e e n t r y 

o f d e f a u l t , i t i m m e d i a t e l y u n d e r t o o k e f f o r t s t o o b t a i n r e l i e f . 

M o r e o v e r , as C h i e f J u s t i c e Hooper p o i n t e d o u t i n h i s d i s s e n t 

i n H y - L i n e , s u p r a , h a d P r o g r e s s r e c e i v e d t h e r e q u i s i t e n o t i c e 

p r i o r t o d e f a u l t , t h a t n o t i c e w o u l d have a l s o i n f o r m e d 

P r o g r e s s o f t h e a l l e g e d d e f i c i e n c y i n i t s answer and w o u l d 

l i k e l y have l e d t o P r o g r e s s ' s o b t a i n i n g l e g a l r e p r e s e n t a t i o n 
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a t a much e a r l i e r s t a g e , t h u s p r e v e n t i n g , i n a l l l i k e l i h o o d , 

t h e p r o b l e m now b e f o r e u s . 

"Once an e n t r y o f d e f a u l t has been o b t a i n e d 
a g a i n s t a p a r t y who has a p p e a r e d b u t has 
s u b s e q u e n t l y f a i l e d t o d e f e n d , t h e a c t u a l j u d g m e n t 
o f d e f a u l t c a n be o b t a i n e d o n l y upon p r o v i d i n g t h r e e 
d a y s ' n o t i c e b e f o r e t h e h e a r i n g on t h e a p p l i c a t i o n , 
e x c e p t t h a t a d e f a u l t j u dgment may be e n t e r e d by t h e 
c o u r t on t h e day t h e c a s e i s s e t f o r t r i a l . R u l e 
5 5 ( b ) ( 2 ) , [ A l a . ] R. C i v . P.; D i a l v. S t a t e , 374 So. 
2d 361 ( A l a . C i v . App. 1 9 7 9 ) . Our Supreme C o u r t has 
d e t e r m i n e d t h a t t h e n o t i c e r e q u i r e d b y R u l e 
5 5 ( b ) ( 2 ) , [ A l a . ] R. C i v . P., must be g i v e n when t h e 
d e f a u l t i n g p a r t y has a p p e a r e d and 'has i n d i c a t e d a 
c l e a r p u r p o s e t o d e f e n d t h e a c t i o n . ' C o c k r e l l v.  
W o r l d ' s F i n e s t C h o c o l a t e Co., 349 So. 2d 1117, 1120 
( A l a . 1 9 7 7 ) . I t i s w i t h o u t d i s p u t e t h a t no t h r e e d a y 
n o t i c e was g i v e n b e f o r e t h e h e a r i n g on t h e 
a p p l i c a t i o n f o r d e f a u l t j u d g m e n t , n o r was t h e c a u s e 
s e t f o r t r i a l on t h e m e r i t s a t t h e t i m e t h e judgment 
o f d e f a u l t was e n t e r e d . " 

S o u t h w o r t h v. U n i v e r s i t y o f S o u t h A l a b a m a Med. C t r . , 637 So. 

2d 896, 897-98 ( A l a . C i v . App. 1 9 9 4 ) . H e r e , i n c o n s i d e r a t i o n 

o f t h e f o r e g o i n g , i n k e e p i n g w i t h o u r s t a t e d p o l i c y o f 

" f a v o r [ i n g ] t h e d e t e r m i n a t i o n o f c a s e s on t h e m e r i t s and 

d i s f a v o r [ i n g ] d e f a u l t j u d g m e n t s , ' see C o c k r e l l , 349 So. 2d a t 

1120, and b e c a u s e t h e f a i l u r e t o g i v e n o t i c e r e q u i r e s t h e 

v a c a t i o n o f t h e d e f a u l t j u dgment r e g a r d l e s s o f w h e t h e r 

T a r a s s o l i ' s l e t t e r a l l e g e d a m e r i t o r i o u s d e f e n s e , see i d . , t h e 

jud g m e n t o f t h e t r i a l c o u r t i s due t o be r e v e r s e d and t h e 
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c a u s e remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h t h i s 

o p i n i o n . 

REVERSED AND REMANDED. 

Cobb, C . J . , and W o o d a l l , S t u a r t , S m i t h , B o l i n , P a r k e r , 

and Murdock, J J . , c o n c u r . 

L y o n s , J . , c o n c u r s s p e c i a l l y . 
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LYONS, J u s t i c e ( c o n c u r r i n g s p e c i a l l y ) . 

U nder a n a l o g o u s r u l e s f r o m o t h e r j u r i s d i c t i o n s , a u t h o r i t y 

can be f o u n d on b o t h s i d e s o f t h e q u e s t i o n w h e t h e r a document 

f i l e d by a c o r p o r a t i o n w i t h o u t c o u n s e l c a n s e r v e as an 

a p p e a r a n c e t h a t t r i g g e r s t h e r e q u i r e m e n t t h a t n o t i c e be g i v e n 

b e f o r e t h e e n t r y o f d e f a u l t a g a i n s t t h e c o r p o r a t i o n . Where 

t h e c o r p o r a t e o f f i c e r l a c k s t h e s o p h i s t i c a t i o n t o r e c o g n i z e 

t h e r e q u i r e m e n t o f r e t a i n i n g c o u n s e l a t t h e t i m e o f s e r v i n g 

and f i l i n g a document i n r e s p o n s e t o t h e c o m p l a i n t , c o u r t s 

have deemed t h e document f i l e d an a p p e a r a n c e and t h e r e f o r e 

have r e q u i r e d n o t i c e b e f o r e t h e e n t r y o f a d e f a u l t j u d g m e n t . 

See D a l m i n t e r , I n c . v. J e s s i e E d w ards, I n c . , 27 F.R.D. 491, 

493 (S.D. Tex. 1 9 6 1 ) : 

" D e f e n d a n t R o s s o n - R i c h a r d s Co. o f T e x a s , I n c . ,  
had a r i g h t t o b e l i e v e t h a t by i t s l e t t e r o f M a r c h  
1 4 t h t o c o u n s e l f o r p l a i n t i f f i n answer t o t h e  
summons, i t had a p p e a r e d i n t h e a c t i o n . Under t h e s e 
c i r c u m s t a n c e s R u l e 5 5 ( b ) ( 2 ) , F. R. C i v . P., r e a d i n g 
i n p a r t as f o l l o w s : 

"'... I f t h e p a r t y a g a i n s t whom 
ju d g m e n t by d e f a u l t i s s o u g h t has a p p e a r e d 
i n t h e a c t i o n , he ( o r , i f a p p e a r i n g by 
r e p r e s e n t a t i v e , h i s r e p r e s e n t a t i v e ) s h a l l 
be s e r v e d w i t h w r i t t e n n o t i c e o f t h e 
a p p l i c a t i o n f o r j u d g m e n t a t l e a s t 3 days 
p r i o r t o t h e h e a r i n g on s u c h a p p l i c a t i o n . 
. . . ' 
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" a p p l i e s . The l e t t e r o f d e f e n d a n t s e r v e d on 
p l a i n t i f f ' s c o u n s e l was an a p p e a r a n c e , and i t became 
t h e d u t y o f P l a i n t i f f ' s c o u n s e l , when s e e k i n g a 
j u d g m e n t by d e f a u l t , t o a p p r i s e t h e C o u r t o f s a i d 
l e t t e r and t o g i v e t h e n o t i c e c o n t e m p l a t e d u n d e r 
R u l e 5 5 ( b ) ( 2 ) . I f t h i s had been done, t h e d e f e n d a n t 
c o u l d have e m p l o y e d c o u n s e l a t t h a t t i m e , j u s t as i t 
d i d when t h e w r i t o f e x e c u t i o n was s e r v e d on i t . " 

( E m phasis added.) See a l s o O p e r a t i n g E n g ' r s L o c a l 139 H e a l t h  

B e n e f i t Fund v. Rawson P l u m b i n g , I n c . , 130 F. Supp. 2d 1022, 

1024 (E.D. W i s . 2 0 0 1 ) : 

" I n a d d i t i o n , i t i s n o t o b v i o u s t o a l a y p e r s o n t h a t  
a n o n - a t t o r n e y c o r p o r a t e o f f i c e r may n o t a p p e a r p r o  
se on a c o r p o r a t i o n ' s b e h a l f . G i v e n t h e s i g n i f i c a n c e 
o f summary d e f a u l t o r d i s m i s s a l , a c o r p o r a t i o n 
a t t e m p t i n g t o p r o c e e d p r o se must be p r o v i d e d n o t i c e 
t h a t i t i s r e q u i r e d t o a p p e a r by c o u n s e l , j u s t as a 
p r o se p l a i n t i f f must be p r o v i d e d n o t i c e o f t h e 
s e r i o u s c o n s e q u e n c e s o f f a i l i n g t o s u b m i t a f f i d a v i t s 
i n r e s p o n s e t o a m o t i o n f o r summary j u d g m e n t . " 

(Emphasis added.) Compare Seme v. E&H P r o f ' l Sec. Co., (No. 

08-CV-01569-RPM-KMT, M a r c h 19, 2010) (D. C o l o . 2010) (not 

p u b l i s h e d i n F. S u p p . ) : 

" D e f e n d a n t s have t w i c e s o u g h t t o a p p e a r b e f o r e t h i s 
c o u r t w i t h o u t c o u n s e l . The c o u r t has r e p e a t e d l y  
i n f o r m e d C o n n i e Edwards t h a t c o r p o r a t i o n s c a n n o t  
a p p e a r t h r o u g h a n o n - a t t o r n e y c o r p o r a t e o f f i c e r , 
s u c h as Ms. E d w a r d s , a p p e a r i n g p r o s e . (Doc. Nos. 
18, 2 8 ) ; see H a r r i s o n v. W a h a t o y a s , LLC, 2 53 F.3d 
552, 556 ( 1 0 t h C i r . 2001 ) . S i n c e no a t t o r n e y has 
e n t e r e d an a p p e a r a n c e on b e h a l f o f D e f e n d a n t 
c o m p a n i e s and none o f t h e a p p e a r a n c e s by Ms. Edwards 
b e f o r e t h i s c o u r t were p r o p e r , t h e c o u r t f i n d s t h a t 
D e f e n d a n t c o m p a n i e s have f a i l e d t o a p p e a r p u r s u a n t 
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t o t h e R u l e s . A c c o r d i n g l y , t h e s e v e n day n o t i c e 
r e q u i r e m e n t o f Fed. R. C i v . P. 5 5 ( b ) ( 2 ) i s 
i n a p p l i c a b l e . " 

( E m phasis added.) Under t h e c i r c u m s t a n c e s h e r e p r e s e n t e d , I 

c o n c u r w i t h t h e c o n c l u s i o n i n t h e main o p i n i o n t h a t t h e 

document f i l e d by I r a d j T a r a s s o l i c o n s t i t u t e d an a p p e a r a n c e by 

P r o g r e s s i v e I n d u s t r i e s , I n c . , f o r p u r p o s e s o f R u l e 5 5 ( b ) ( 2 ) , 

A l a . R. C i v . P. 

I r e c o g n i z e t h a t t h i s v i e w i s c o n s i s t e n t w i t h t h e 

d i s s e n t i n g o p i n i o n i n Ex p a r t e H y - L i n e E n t e r p r i s e s , I n c . , 751 

So. 2d 1247 ( A l a . 1999) (Hooper, C . J . , d i s s e n t i n g ) . I am t h e 

o n l y J u s t i c e c u r r e n t l y on t h i s C o u r t who p a r t i c i p a t e d i n t h a t 

c a s e , and I c o n c u r r e d t o deny t h e p e t i t i o n f o r t h e w r i t o f 

c e r t i o r a r i . H y - L i n e s t a n d s as a good example o f why t h e 

d e n i a l o f a p e t i t i o n f o r t h e w r i t o f c e r t i o r a r i s h o u l d n o t be 

t a k e n as an i n d i c a t i o n o f a p p r o v a l o f t h e i n t e r m e d i a t e 

a p p e l l a t e c o u r t ' s d i s p o s i t i o n o f t h e m e r i t s o f t h e u n d e r l y i n g 

c o n t r o v e r s y . A c c o r d Ex p a r t e A d d e r h o l d , 513 So. 2d 1035, 1036 

( A l a . 1987) ("A d e n i a l o f c e r t i o r a r i s h o u l d n e v e r be 

c o n s i d e r e d as an e x p r e s s i o n by t h e r e v i e w i n g c o u r t on t h e 

m e r i t s o f t h e c o n t r o v e r s y . " ) . 
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