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G.UB.MK Constructors and E r i c M. L e s l i e 

v. 

Darlene Garner, as a d m i n i s t r a t r i x of the e s t a t e of Wendell 
Garner, deceased 

Appeal from Jackson C i r c u i t Court 
(CV-05-34) 

WOODALL, J u s t i c e . 

G.UB.MK C o n s t r u c t o r s ("GUBMK") and i t s f o r m e r e m p l o y e e , 

E r i c M. L e s l i e , a p p e a l f r o m a judgment e n t e r e d on a j u r y 

v e r d i c t i n f a v o r o f W e n d e l l G a r n e r , an employee o f t h e 

T e n n e s s e e V a l l e y A u t h o r i t y ("TVA"), i n G a r n e r ' s a c t i o n a g a i n s t 
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them f o r o n - t h e - j o b i n j u r i e s G a r n e r r e c e i v e d when L e s l i e 

i n a d v e r t e n t l y d r o v e a TVA-owned v e h i c l e o v e r G a r n e r ' s l e g s . 1 

We r e v e r s e and remand. 

The d e t a i l s o f t h e a c c i d e n t i n w h i c h G a r n e r was i n j u r e d 

a r e l a r g e l y i m m a t e r i a l t o t h i s a p p e a l . What i s m a t e r i a l i s 

t h e n a t u r e o f t h e r e l a t i o n s h i p b e t w e e n L e s l i e and TVA. I n 

p a r t i c u l a r , t h i s c a s e t u r n s on w h e t h e r L e s l i e was a " s p e c i a l 

e m p l o y e e " o f TVA a t t h e t i m e o f t h e a c c i d e n t . I f s o , t h e n he 

was G a r n e r ' s c o - e m p l o y e e f o r p u r p o s e s o f t h e Alabama W o r k e r s ' 

C o m p e n s a t i o n A c t , A l a . Code 1 975, § 25-5-1 e t s e q . ("the 

A c t " ) , and he i s e n t i t l e d t o t h e l i m i t e d c o - e m p l o y e e i m m u n i t y 

p r o v i d e d u n d e r t h e A c t . 

I . F a c t s R e l a t i n g t o t h e Employment R e l a t i o n s h i p 

GUBMK i s a j o i n t v e n t u r e composed o f t h r e e c o m p a n i e s . I t 

was f o r m e d i n 1991 a t t h e i n s t a n c e o f TVA i n o r d e r -- as 

s t a t e d i n "T e n n e s s e e V a l l e y A u t h o r i t y and G.UB.MK C o n s t r u c t o r s 

A greement No. 99MJ-232187, [ J u n e 28, 1 9 9 9 ] " ("the c o n t r a c t " ) 

-- t o p a r t n e r w i t h TVA " f o r t h e p e r f o r m a n c e o f m o d i f i c a t i o n s 

1 W h i l e t h i s a p p e a l was p e n d i n g , G a r n e r d i e d and D a r l e n e 
G a r n e r , as a d m i n i s t r a t r i x f o r t h e e s t a t e o f W e n d e l l G a r n e r , 
d e c e a s e d , was s u b s t i t u t e d as t h e a p p e l l e e . See R u l e 4 3 ( a ) , 
A l a . R. App. P. F o r ease o f r e f e r e n c e , t h e a p p e l l e e i s 
r e f e r r e d t o as " G a r n e r " i n t h e r e m a i n d e r o f t h e o p i n i o n . 

2 
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and s u p p l e m e n t a l m a i n t e n a n c e work a t TVA f o s s i l and h y d r o 

p l a n t s and p o s s i b l y a t o t h e r T V A - c o n t r o l l e d f a c i l i t i e s . " 

A c c o r d i n g t o t h e c o n t r a c t , GUBMK's " p r i n c i p a l work [ i s t o ] 

e mploy and manage a l l c r a f t l a b o r n e c e s s a r y f o r t h e c o m p l e t i o n 

o f m o d i f i c a t i o n and s u p p l e m e n t a l m a i n t e n a n c e work i n c l u d i n g 

c o n s t r u c t i o n , r e h a b i l i t a t i o n , m o d i f i c a t i o n , r e m o v a l , 

r e p l a c e m e n t , and c o n s t r u c t i o n t e s t i n g o f components a n d / o r 

s y s t e m s i d e n t i f i e d by TVA a t F o s s i l and H y d r o g e n e r a t i n g 

p l a n t s and o t h e r s i t e s ... w i t h i n t h e TVA r e g i o n . " 

The c o n t r a c t a l s o p r o v i d e d , i n p e r t i n e n t p a r t : 

"GC-3 SCOPE OF WORK INCLUDING SERVICES AND 
F A C I L I T I E S TO BE PROVIDED BY [GUBMK] 

"... [GUBMK] w i l l p e r f o r m a v a r i e t y o f f u n c t i o n s , 
i n c l u d i n g , w i t h o u t l i m i t a t i o n , s i t e e n g i n e e r i n g , 
p r o j e c t management, i n s p e c t i o n and t e s t i n g s e r v i c e s , 
c r a f t t r a i n i n g , a d m i n i s t r a t i o n o f s u b c o n t r a c t o r s and 
TVA's o t h e r c o n t r a c t o r s , and some p r o c u r e m e n t -
r e l a t e d a c t i v i t i e s . [GUBMK] may a l s o f u r n i s h s u p p o r t 
p e r s o n n e l t o p r o v i d e a w ide v a r i e t y o f s e r v i c e s t o 
augment TVA's s t a f f . 

"GC-5 SERVICES, EQUIPMENT, MATERIALS, AND 
F A C I L I T I E S TO BE PROVIDED BY TVA 

"4. U n l e s s s p e c i f i e d t o t h e c o n t r a r y i n a 
s p e c i f i c P r o j e c t A u t h o r i z a t i o n , TVA 
w i l l f u r n i s h s m a l l t o o l s and e q u i p m e n t 
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and a l l l a r g e c o n s t r u c t i o n e q u i p m e n t , 
i n c l u d i n g c r a n e s , l o a d e r s , l a r g e 
t r u c k s , c h e r r y p i c k e r s , h o i s t s , e t c . , 
t o [GUBMK]. 

f l 

"GC-9 INDEPENDENT CONTRACTOR 

"[GUBMK] r e p r e s e n t s t h a t i t i s f u l l y e x p e r i e n c e d and 
p r o p e r l y q u a l i f i e d , r e g i s t e r e d , l i c e n s e d , e q u i p p e d , 
o r g a n i z e d , and f i n a n c e d t o p e r f o r m t h e work u n d e r 
[ t h e c o n t r a c t ] . [GUBMK] a g r e e s t o a c t as an 
i n d e p e n d e n t c o n t r a c t o r and n o t as t h e a g e n t o f TVA, 
e x c e p t i n t h e c i r c u m s t a n c e s r e f e r r e d t o b e l o w , i n 
c o m p l e t i n g [ t h e c o n t r a c t ] and m a i n t a i n i n g c o m p l e t e 
c o n t r o l o v e r i t s e m p l o y e e s and a l l o f i t s 
s u b c o n t r a c t o r s . ... [GUBMK] s h a l l p e r f o r m i t s work 
h e r e u n d e r i n a c c o r d a n c e w i t h i t s own methods s u b j e c t 
t o c o m p l i a n c e w i t h [ t h e c o n t r a c t ] . 

"GC-14 QUALIFICATION OF [GUBMK'S] AND 
SUBCONTRACTORS' PERSONNEL 

"[GUBMK] s h a l l employ o n l y c o m p e t e n t , q u a l i f i e d , and 
t r a i n e d p e r s o n n e l t o p e r f o r m t h e work. I n 
a c c o r d a n c e w i t h p r o c e d u r e s t o be m u t u a l l y a g r e e d 
upon, [GUBMK] s h a l l remove f r o m t h e j o b s i t e any 
p e r s o n n e l o f [GUBMK] d e t e r m i n e d t o be u n f i t f o r 
p e r f o r m a n c e o f h i s o r h e r a s s i g n e d d u t i e s o r t o be 
a c t i n g o r w o r k i n g i n v i o l a t i o n o f j o b s i t e work 
r u l e s . 

f l 

"GC-15 SUPPORT PERSONNEL ( C R A F T / S T A F F 
AUGMENTATION) 

" D u r i n g t h e l i f e o f [ t h e c o n t r a c t ] TVA may r e q u e s t , 
and [GUBMK] a g r e e s t o p r o v i d e when so r e q u e s t e d , 
q u a l i f i e d s u p p o r t p e r s o n n e l i n o r d e r t o p e r f o r m a 
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b r o a d r a n g e o f s t a f f a u g m e n t a t i o n f u n c t i o n s s u c h as 
g e n e r a l c o n s t r u c t i o n and f i e l d c o n s t r u c t i o n 
e n g i n e e r i n g s e r v i c e s i n a c c o r d a n c e w i t h c r i t e r i a , 
p r o c e d u r e s , and s c h e d u l i n g r e q u i r e m e n t s e s t a b l i s h e d 
b y TVA. W i t h r e s p e c t t o c r a f t l a b o r , [GUBMK] a g r e e s 
t o p r o v i d e s u p p o r t c r a f t p e r s o n n e l as r e q u e s t e d b y 
TVA and a u t h o r i z e d b y t h e T e c h n i c a l C o n t r a c t 
R e p r e s e n t a t i v e . [GUBMK] s h a l l i n f o r m a l l a s s i g n e d 
s u p p o r t p e r s o n n e l o f and be r e s p o n s i b l e f o r 
c o m p l i a n c e w i t h t h e r e q u i r e m e n t s o f t h e GC-15 and 
o t h e r a p p l i c a b l e r e q u i r e m e n t s . TVA w i l l a d v i s e 
[ G U B M K ] - f u r n i s h e d s u p p o r t p e r s o n n e l o f TVA's 
s p e c i f i c r u l e s , r e g u l a t i o n s , and s a f e t y p r o c e d u r e s 
t h a t w i l l a p p l y t o t h e p e r s o n n e l ' s s p e c i f i c work 
a c t i v i t i e s as d e t e r m i n e d b y TVA. 

" A l l work a c t i v i t i e s o f [ G U B M K ] - f u r n i s h e d s u p p o r t 
p e r s o n n e l s h a l l be p e r f o r m e d u n d e r t h e d i r e c t i o n , 
s u p e r v i s i o n , and c o n t r o l o f TVA, and TVA s h a l l be 
r e s p o n s i b l e f o r r e q u e s t s and d i r e c t i o n s i s s u e d b y 
e m p l o y e e s o f TVA t o [GUBMK's] . . . e m p l o y e e s 
p r o v i d i n g s u p p o r t s e r v i c e s t o TVA h e r e u n d e r . 
However, [GUBMK's] e m p l o y e e s p r o v i d i n g s u p p o r t 
s e r v i c e s t o TVA h e r e u n d e r s h a l l c o n t i n u e as 
[GUBMK's] . . . e m p l o y e e s , ... and s h a l l n o t become 
e m p l o y e e s o f TVA. [GUBMK] ... , who i s t h e e m p l o y e r , 
s h a l l be r e s p o n s i b l e f o r t h e payment o f t h e 
e m p l o y e e s ' s a l a r i e s and wages, p a y r o l l t a x e s , and 
e mployee b e n e f i t s . ... 

" [ G U B M K ] - f u r n i s h e d s u p p o r t p e r s o n n e l s h a l l p r o v i d e 
s u p p o r t s e r v i c e s p u r s u a n t t o t h e d i r e c t i o n , 
s u p e r v i s i o n , and c o n t r o l o f TVA. B e c a u s e [GUBMK's] 
... s u p p o r t p e r s o n n e l w i l l work u n d e r t h e d i r e c t 
s u p e r v i s i o n and c o n t r o l o f TVA, [GUBMK] does n o t 
w a r r a n t t h e q u a l i t y o f t h e s e r v i c e s p e r f o r m e d o r t h e 
r e s u l t s o b t a i n e d . TVA s h a l l be s o l e l y r e s p o n s i b l e  
f o r t h e a c t s o r o m i s s i o n s o f s u c h p e r s o n n e l d u r i n g  
t h e a s s i g n m e n t o f s u c h p e r s o n n e l t o TVA and w i t h i n  
t h e s c o p e o f t h e i r T V A - a s s i g n e d d u t i e s , p r o v i d e d 
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t h a t n o t h i n g h e r e i n s h a l l c r e a t e o r c o n f e r any 
r i g h t s upon t h i r d p a r t i e s . 

f l 

"TVA s h a l l have t h e r i g h t t o r e j e c t any a s s i g n e d 
s u p p o r t p e r s o n n e l c o n s i d e r e d by TVA, a t any t i m e , i n 
i t s s o l e d i s c r e t i o n , n o t t o be a c c e p t a b l e o r 
q u a l i f i e d t o p e r f o r m t h e a s s i g n e d work. 

f l 

"GC-22 INDEMNITY 

" S u b j e c t t o t h e p r o v i s i o n s o f GC-9, [GUBMK] s h a l l be  
an i n d e p e n d e n t c o n t r a c t o r f o r a l l p u r p o s e s o f t h i s  
[ c o n t r a c t ] , and a l l p e r s o n s engaged i n c a r r y i n g o u t  
any o f [GUBMK's] o b l i g a t i o n s h e r e u n d e r s h a l l be t h e  
s e r v a n t s o f [GUBMK] ... and n o t t h e s e r v a n t s o r  
a g e n t s o f TVA. 

f l 

"GC-4 9 LABOR AGREEMENTS 

" I n c l u d e d h e r e i n as A t t a c h m e n t 10 i s t h e TVA PMMA 
[ P r o j e c t M a i n t e n a n c e and M o d i f i c a t i o n s Agreement f o r 
t h e T e n n e s s e e V a l l e y A u t h o r i t y I n c l u d i n g H o u r l y 
R a t e s o f Pay and F r i n g e B e n e f i t s f o r M a i n t e n a n c e and 
M o d i f i c a t i o n s Work P e r f o r m e d Under C o n t r a c t ] and 
[as] A t t a c h m e n t 11 i s t h e CPA [ C o n s t r u c t i o n P r o j e c t 
A g r e e m e n t ( I n c l u d i n g O f f i c e C o n s t r u c t i o n , 
M a i n t e n a n c e , and M o d i f i c a t i o n S u p p l e m e n t t o t h e 
C o n s t r u c t i o n P r o j e c t A g r e e m e n t ) f o r t h e T e n n e s s e e 
V a l l e y A u t h o r i t y I n c l u d i n g H o u r l y R a t e s o f Pay and 
F r i n g e B e n e f i t s f o r C o n s t r u c t i o n Work P e r f o r m e d 
u n d e r C o n t r a c t ] ( h e r e i n a f t e r c o l l e c t i v e l y ' L a b or 
A g r e e m e n t s ' ) . The L a b o r A g r e e m e n t s , among o t h e r 
t h i n g s , s e t o u t r e q u i r e m e n t s c o v e r i n g t h e r a t e s o f 
pay, h o u r s o f work, and c o n d i t i o n s o f employment f o r 
e m p l o y e e s , as t h e t e r m 'employee' i s d e f i n e d i n 
s u b s e c t i o n GC-49.1 b e l o w , L a b o r A g r e e m e n t s 
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P r o v i s i o n s . [GUBMK] s h a l l become s i g n a t o r y t o t h e  
L a b o r A g r e e m e n t s and s h a l l a c c e p t and be bound by  
t h e p r o v i s i o n s o f t h e L a b o r A g r e e m e n t s f o r e x e c u t i o n  
o f a l l work as r e q u i r e d f o r c o m p l e t i o n o f t h i s  
[ c o n t r a c t ] . The L a b o r A g r e e m e n t s c o n t a i n 
d e f i n i t i o n s o f t h e s p e c i f i c work c o v e r e d . " 

(Emphasis added.) 

I n 2002, L e s l i e was r e f e r r e d by a l a b o r u n i o n t o GUBMK 

f o r employment a t TVA's Widow's C r e e k F o s s i l P l a n t ("the 

p l a n t " ) . GUBMK had p a y r o l l o f f i c e s l o c a t e d on t h e p r e m i s e s o f 

t h e p l a n t . A t t h a t t i m e , L e s l i e was h o p i n g e v e n t u a l l y t o be 

h i r e d by TVA. On A p r i l 22, 2002, L e s l i e a c c e p t e d employment  

by GUBMK as a "deck hand ( l a b o r e r ) , " t h a t i s , t o be " s t a f f 

a u g m e n t a t i o n " f o r TVA, p u r s u a n t t o 5 GC-15 o f t h e c o n t r a c t . 

L e s l i e e x e c u t e d t h e for m s n e c e s s a r y t o a l l o w GUBMK t o w i t h h o l d 

p a y r o l l t a x e s and u n i o n dues f r o m h i s p a y c h e c k s . GUBMK a l s o 

gave L e s l i e a co p y o f t h e "G.UB.MK C o n s t r u c t o r s O r i e n t a t i o n 

M a n u a l f o r T r a d e s and L a b o r E m p l o y e e s " ("the m a n u a l " ) . The 

ma n u a l , w h i c h c o n s i s t o f 26 p a g e s , s e t s f o r t h " p o l i c i e s , 

p r o c e s s e s , p r o c e d u r e s and r e q u i r e m e n t s a p p l i c a b l e t o G.UB.MK 

work," p u r p o r t i n g t o v e s t i n GUBMK c o n t r o l o v e r s u c h m a t t e r s 

as s u b s t a n c e a b u s e , s a f e t y r e g u l a t i o n s , a b s e n t e e i s m , and t i m e ¬

k e e p i n g . 

7 
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L e s l i e was p a i d b a s e d on a wage s c a l e s e t f o r t h i n t h e 

P r o j e c t M a i n t e n a n c e and M o d i f i c a t i o n s Agreement and t h e 

C o n s t r u c t i o n P r o j e c t Agreement ( h e r e i n a f t e r r e f e r r e d t o 

c o l l e c t i v e l y as " t h e l a b o r a g r e e m e n t s " ) , t o w h i c h GUBMK was 

r e q u i r e d by 5 GC-49 o f t h e c o n t r a c t t o become a s i g n a t o r y . He 

wo r k e d e x c l u s i v e l y on TVA p r o p e r t y , u s i n g e q u i p m e n t owned and 

s u p p l i e d by TVA. F o r a l l t h e work he p e r f o r m e d , L e s l i e ' s TVA 

s u p e r v i s o r s k e p t t r a c k o f h i s h o u r s and p r o v i d e d t h e t i m e 

s h e e t s t o GUBMK, whose e m p l o y e e s t h e n c a l c u l a t e d h i s wages. 

N e x t , GUBMK w o u l d s u b m i t t h o s e c a l c u l a t i o n s t o TVA, w h i c h 

w o u l d d e p o s i t i n t o GUBMK's bank a c c o u n t t h e a p p r o p r i a t e amount 

t o c o v e r t h e p a y c h e c k . L e s l i e ' s p a y c h e c k s w o u l d t h e n be drawn 

on GUBMK's bank a c c o u n t . TVA p r o v i d e d w o r k e r s ' c o m p e n s a t i o n 

i n s u r a n c e f o r L e s l i e and a l l s u c h s t a f f - a u g m e n t a t i o n p e r s o n n e l 

s u p p l i e d by GUBMK. 

On t h e n i g h t o f Ma r c h 16, 2003, L e s l i e was w o r k i n g w i t h 

G a r n e r , a r e g u l a r TVA e m p l o y e e . I n t h e c o u r s e o f p e r f o r m i n g 

t h e i r a s s i g n e d d u t i e s , G a r n e r was i n j u r e d . G a r n e r r e c e i v e d 

payments f o r l o s t wages and m e d i c a l e x p e n s e s f r o m t h e U n i t e d 

S t a t e s D e p a r t m e n t o f L a b o r O f f i c e o f W o r k e r s ' C o m p e n s a t i o n 

P r o g r a m s . 
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On F e b r u a r y 7, 2005, G a r n e r s u e d GUBMK and L e s l i e . H i s 

c o m p l a i n t as l a s t amended a s s e r t e d n e g l i g e n c e as t h e s i n g l e 

c l a i m f o r r e l i e f . GUBMK and L e s l i e a n s w e r e d t h e c o m p l a i n t and 

a s s e r t e d as an a f f i r m a t i v e d e f e n s e t h a t G a r n e r ' s c l a i m s were 

" b a r r e d by t h e p r o v i s i o n s o f t h e Alabama W o r k e r s ' C o m p e n s a t i o n 

A c t ... i n t h a t [ G a r n e r ] and t h e d e f e n d a n t E r i c M. L e s l i e were 

c o - e m p l o y e e s a t t h e t i m e o f t h e a c c i d e n t . " M e a n w h i l e , i n June 

2004, L e s l i e became e m p l o y e d d i r e c t l y by TVA. 

The c a s e was t r i e d t o a j u r y i n December 2008. A t t h e 

c l o s e o f a l l t h e e v i d e n c e , GUBMK and L e s l i e moved f o r a 

judg m e n t as a m a t t e r o f l a w ("JML") on t h e g r o u n d t h a t t h e 

e v i d e n c e e s t a b l i s h e d t h a t TVA was L e s l i e ' s " s p e c i a l e m p l o y e r " 

f o r p u r p o s e s o f t h e a p p l i c a t i o n o f t h e A c t . The t r i a l c o u r t 

d e n i e d t h e i r m o t i o n and s u b m i t t e d t h e c a s e t o t h e j u r y 

p u r s u a n t t o a s p e c i a l i n t e r r o g a t o r y on t h e employment i s s u e . 

I n i t s answer t o t h e s p e c i a l i n t e r r o g a t o r y , t h e j u r y f o u n d 

t h a t L e s l i e was n o t t h e " s p e c i a l employee o f TVA on Ma r c h 16, 

2003," and awarded G a r n e r $525,000. 

S u b s e q u e n t l y , GUBMK and L e s l i e f i l e d a renewed m o t i o n f o r 

a JML, w h i c h t h e t r i a l c o u r t d e n i e d . They t h e n f i l e d t h i s 

a p p e a l . The s o l e i s s u e on a p p e a l i s w h e t h e r t h e t r i a l c o u r t 
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e r r e d i n d e c l i n i n g t o h o l d , as a m a t t e r o f l a w , t h a t L e s l i e 

was t h e s p e c i a l employee o f TVA a t t h e t i m e o f t h e a c c i d e n t 

and, t h e r e f o r e , t h a t G a r n e r ' s a c t i o n was b a r r e d by t h e 

e x c l u s i v i t y p r o v i s i o n s o f t h e A c t . 

I I . D i s c u s s i o n 

A t t h e o u t s e t , we n o t e t h a t "when a d e f e n d a n t i n a common 

la w a c t i o n f o r damages a s s e r t s t h a t t h e a c t i o n w i l l n o t l i e 

b e c a u s e t h e i n j u r e d p e r s o n o r d e c e d e n t was a ' s p e c i a l 

e m p l o y e e ' o f t h e d e f e n d a n t , t h e d e f e n s e i s an a f f i r m a t i v e one, 

and t h e b u r d e n r e s t s on t h e d e f e n d a n t t o p l e a d and p r o v e i t . " 

H i c k s v. Al a b a m a Power, 623 So. 2d 1050, 1052 ( A l a . 1 9 9 3 ) . 

A. L e s l i e and GUBMK's B u r d e n and t h e S t a n d a r d o f R e v i e w 

The f o l l o w i n g p r i n c i p l e s a r e w e l l s e t t l e d : 

"The f i r s t p r e r e q u i s i t e f o r JML i n f a v o r o f a 
movant who a s s e r t s a c l a i m o r an a f f i r m a t i v e d e f e n s e 
i s t h a t t h e c l a i m o r a f f i r m a t i v e d e f e n s e be v a l i d i n 
l e g a l t h e o r y , i f i t s v a l i d i t y be c h a l l e n g e d . See  
D r i v e r v. N a t i o n a l S ec. F i r e & Cas. Co., 658 So. 2d 
390 ( A l a . 1 9 9 5 ) . The s e c o n d p r e r e q u i s i t e f o r JML i n 
f a v o r o f s u c h a movant, who n e c e s s a r i l y b e a r s t h e 
b u r d e n o f p r o o f , A m e r i c a n F u r n i t u r e G a l l e r i e s v.  
McWane, I n c . , 477 So. 2d 369 ( A l a . 1 9 8 5 ) , M c K e r l e y v.  
E t o w a h - D e K a l b - C h e r o k e e M e n t a l H e a l t h B o a r d , I n c . , 
686 So. 2d 1194 ( A l a . C i v . App. 1 9 9 6 ) , and O l i v e r v.  
Hayes I n t e r n a t i o n a l C o r p . , 456 So. 2d 802 ( A l a . C i v . 
App. 1 9 8 4 ) , i s t h a t e a c h c o n t e s t e d e l e m e n t o f t h e 
c l a i m o r a f f i r m a t i v e d e f e n s e be s u p p o r t e d by 
s u b s t a n t i a l e v i d e n c e . See D r i v e r , s u p r a , and 
M c K e r l e y , s u p r a . The t h i r d p r e r e q u i s i t e f o r JML i n 
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f a v o r o f s u c h a movant i s t h a t t h e r e c o r d be d e v o i d 
o f s u b s t a n t i a l e v i d e n c e r e b u t t i n g t h e movant's 
e v i d e n c e on any e s s e n t i a l e l e m e n t o f t h e c l a i m o r 
a f f i r m a t i v e d e f e n s e . See D r i v e r , s u p r a , and F i r s t  
F i n . I n s . Co. v. T i l l e r y , 626 So. 2d 1252 ( A l a . 
1 9 9 3 ) . S u b s t a n t i a l r e b u t t i n g e v i d e n c e w o u l d c r e a t e 
an i s s u e o f f a c t t o be t r i e d by t h e f i n d e r o f f a c t 
and t h e r e f o r e w o u l d p r e c l u d e JML. See D r i v e r , 
s u p r a , and F i r s t F i n a n c i a l , s u p r a . JML i n f a v o r o f 
t h e p a r t y who a s s e r t s t h e c l a i m o r a f f i r m a t i v e 
d e f e n s e i s n o t a p p r o p r i a t e u n l e s s a l l t h r e e o f t h e s e 
p r e r e q u i s i t e s c o e x i s t . See D r i v e r , s u p r a , and F i r s t  
F i n a n c i a l , s u p r a , M c K e r l e y , s u p r a , and O l i v e r , 
s u p r a . " 

Ex p a r t e Helms, 873 So. 2d 1139, 1143 ( A l a . 2 0 0 3 ) . 

B. S p e c i a l - E m p l o y m e n t D o c t r i n e 

" I n M a r l o w v. M i d - S o u t h T o o l Co., 535 So. 2d 
120, 123 ( A l a . 1 9 8 8 ) , t h i s C o u r t s t a t e d : 

" ' I n what has come t o be t a k e n as a 
s t a t e m e n t o f t h e t e s t f o r e s t a b l i s h i n g a 
s p e c i a l e m p l o y e r ' s r i g h t t o r e l y on t h e 
e x c l u s i v i t y o f t h e workmen's c o m p e n s a t i o n 
r e m e d i e s , t h i s C o u r t [ i n T e r r y v. R e a d  
S t e e l P r o d u c t s , 430 So. 2d 862, 865 ( A l a . 
1 9 8 3 ) , ] q u o t e d t h e f o l l o w i n g t e s t f r o m 1C 
A. L a r s o n , The Law o f Workmen's  
C o m p e n s a t i o n , § 48 ( 1 9 8 0 ) : 

an 
'"When a g e n e r a l e m p l o y e r l e n d s 
n e m p l o y e e t o a s p e c i a l 

e m p l o y e r , t h e s p e c i a l e m p l o y e r 
becomes l i a b l e f o r workmen's 
c o m p e n s a t i o n o n l y i f 

" ' " ( a ) t h e e m p l oyee has made 
a c o n t r a c t o f h i r e , e x p r e s s o r 
i m p l i e d , w i t h t h e s p e c i a l 
e m p l o y e r ; 
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" ' " ( b ) t h e work b e i n g done 
i s e s s e n t i a l l y t h a t o f t h e 
s p e c i a l e m p l o y e r ; a n d 

" ' " ( c ) t h e s p e c i a l e m p l o y e r 
has t h e r i g h t t o c o n t r o l t h e 
d e t a i l s o f t h e work. 

"'"When a l l t h r e e o f t h e above 
c o n d i t i o n s a r e s a t i s f i e d i n 
r e l a t i o n t o b o t h e m p l o y e r s , b o t h 
e m p l o y e r s a r e l i a b l e f o r 
workmen's c o m p e n s a t i o n . " ' 

"See, a l s o , Means v. I n t e r n a t i o n a l S y s t e m s , I n c . , 
555 So. 2d 142 ( A l a . 1 9 8 9 ) ; B e c h t e l v. Crown C e n t .  
P e t r o l e u m C o r p . , [495 So. 2d 1052 ( A l a . 1 9 8 6 ) ] , and 
P e t t a w a y v. M o b i l e P a i n t M a n u f a c t u r i n g Co., 467 So. 
2d 228 ( A l a . 1985) ." 

P i n s o n v. A l a b a m a Power Co., 557 So. 2d 1236, 1237-38 ( A l a . 

1 9 9 0 ) . Thus, i n s u p p o r t o f t h e i r m o t i o n f o r a JML, L e s l i e and 

GUBMK had t o p r o d u c e s u b s t a n t i a l e v i d e n c e i n d i c a t i n g (1) t h a t 

an employment a g r e e m e n t , e i t h e r e x p r e s s o r i m p l i e d , e x i s t e d 

b e t w een L e s l i e and TVA, (2) t h a t t h e work L e s l i e was 

p e r f o r m i n g t h e n i g h t o f t h e a c c i d e n t made o f b a s i s o f t h i s 

a c t i o n was e s s e n t i a l l y t h e work o f TVA, and (3) t h a t TVA h a d 

t h e r i g h t t o c o n t r o l t h e d e t a i l s o f L e s l i e ' s work. 

S u b s t a n t i a l e v i d e n c e r e b u t t i n g any o f t h e s e e s s e n t i a l e l e m e n t s 

w o u l d c r e a t e an i s s u e o f f a c t p r o p e r l y r e s o l v e d b y t h e j u r y . 

1. Work a n d C o n t r o l 
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We have no d i f f i c u l t y i n h o l d i n g t h a t L e s l i e a n d GUBMK 

have s a t i s f i e d t h e p r e r e q u i s i t e s f o r a JML as t o t h e s e two 

c o n d i t i o n s o f t h e s p e c i a l - e m p l o y m e n t d o c t r i n e . T h e r e was 

s u b s t a n t i a l e v i d e n c e i n d i c a t i n g t h a t t h e work L e s l i e was d o i n g 

a t t h e t i m e o f t h e a c c i d e n t was e s s e n t i a l l y t h e work o f TVA, 

and t h e r e was no s u b s t a n t i a l e v i d e n c e t o t h e c o n t r a r y . J o h n 

S i m o n e t t o , a r e p r e s e n t a t i v e o f GUBMK, t e s t i f i e d t h a t GUBMK h a d 

no c o n t r a c t s w i t h any o t h e r e n t i t y b u t t h a t i t " e m p l o y [ s ] 

i n d i v i d u a l s f o r TVA work and s o l e l y [ f o r ] TVA work." 

(Em p h a s i s added.) He s t a t e d t h a t GUBMK's w o r k f o r c e r a n g e d 

f r o m 3,000 t o 5,000 e m p l o y e e s a t any p a r t i c u l a r t i m e , 

d e p e n d i n g on t h e s i z e o f t h e work f o r c e n e e d e d by TVA a t t h a t 

t i m e . He a l s o t e s t i f i e d t h a t TVA p r o v i d e d a l l t h e m a t e r i a l s 

a n d e q u i p m e n t f o r GUBMK's e m p l o y e e s , and t h a t L e s l i e was h i r e d 

as " s t a f f a u g m e n t a t i o n " f o r TVA p u r s u a n t t o t h e " s t a f f -

a u g m e n t a t i o n " p r o v i s i o n s o f t h e c o n t r a c t . L e s l i e t e s t i f i e d 

t h a t f r o m t h e b e g i n n i n g o f h i s r e l a t i o n s h i p w i t h GUBMK, he 

n e v e r w o r k e d anywhere b u t a t t h e p l a n t . 

I t was u n d i s p u t e d t h a t on t h e n i g h t o f t h e a c c i d e n t 

L e s l i e was a s s i s t i n g G a r n e r i n G a r n e r ' s employment w i t h TVA. 

S p e c i f i c a l l y , L e s l i e h a d t r a n s p o r t e d G a r n e r i n a t r u c k owned 
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by TVA t o t h e l o c a t i o n o f a r a i l r o a d s w i t c h . G a r n e r g o t o u t 

o f t h e v e h i c l e t o s w i t c h t h e r a i l r o a d t r a c k s , a n d L e s l i e b egan 

t o d r i v e away. G a r n e r t h e n d i r e c t e d L e s l i e t o r e t u r n w i t h t h e 

t r u c k . However, when L e s l i e p u t t h e t r u c k i n r e v e r s e and 

a t t e m p t e d t o b a c k up, he r a n o v e r G a r n e r . The work L e s l i e was 

p e r f o r m i n g a t t h a t t i m e was e s s e n t i a l l y t h a t o f TVA as a 

m a t t e r o f l a w . 

S i m i l a r l y , L e s l i e a n d GUBMK o f f e r e d s u b s t a n t i a l e v i d e n c e 

t h a t TVA h a d t h e r i g h t t o c o n t r o l t h e d e t a i l s o f L e s l i e ' s 

work, a n d t h e r e i s no s u b s t a n t i a l e v i d e n c e t o t h e c o n t r a r y . 

I n t h e c o n t e x t o f t h e s p e c i a l - e m p l o y m e n t d o c t r i n e , t h e i n q u i r y 

i s n o t w h e t h e r GUBMK " r e t a i n e d some c o n t r o l o v e r [ L e s l i e ' s ] 

work, b u t r a t h e r [ w h e t h e r TVA] l a c k e d t h e r i g h t t o c o n t r o l h i s 

w ork." Hamburg v. S a n d i a C o r p . , 143 N.M. 601, 604, 179 P.3d 

1209, 1212 (2008) ( e m p h a s i s a d d e d ) . T h i s i s s o , b e c a u s e " t h e 

g e n e r a l e m p l o y e r and t h e s p e c i a l e m p l o y e r may ' b o t h e x e r c i s e [ ] 

c o n t r o l o v e r t h e em p l o y e e and b o t h b e n e f i t [ ] t o some d e g r e e 

f r o m t h e e m p l o y e e ' s work.' R e s t a t e m e n t ( T h i r d ) o f A g e n c y § 

7.03 CMT. d ( 2 ) ( 2 0 0 6 ) . " 143 N.M. a t 604, 179 P.3d a t 1212 

(em p h a s i s a d d e d ) . See a l s o Rhodes v. Al a b a m a Power Co., 599 

So. 2d 27, 29 ( A l a . 1992) ("The t h i r d e l e m e n t o f t h e ' s p e c i a l 
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e m p l o y e r ' d o c t r i n e r e c o g n i z e s t h a t b o t h t h e g e n e r a l e m p l o y e r 

a n d t h e s p e c i a l e m p l o y e r may have c o n c u r r e n t r i g h t s t o c o n t r o l 

t h e e m p l o y e e o f b o t h e m p l o y e r s . The f o c u s i s on w h e t h e r ' t h e 

s p e c i a l e m p l o y e r has t h e r i g h t t o c o n t r o l t h e d e t a i l s o f t h e 

work' o f t h e e m p l o y e e , n o t w h i c h o f t h e e m p l o y e r s has s u c h a 

r i g h t . " ) . The c o n t r o l e l e m e n t i s s a t i s f i e d where t h e s p e c i a l 

e m p l o y e r has " ' t h e r i g h t t o c o n t r o l t h e t i m e a n d p l a c e o f t h e 

s e r v i c e s , t h e p e r s o n f o r whom r e n d e r e d , a n d t h e d e g r e e a n d 

amount o f s e r v i c e s . ' " Hamburg v. S a n d i a C o r p . , 142 N.M. 72, 

81, 162 P.3d 909, 918 ( C t . App. 2 0 0 7 ) , a f f ' d , 143 N.M. 601, 

179 P.3d 1209 (2008) ( q u o t i n g 3 A r t h u r L a r s o n & L e x K. L a r s o n , 

L a r s o n ' s W o r k e r s ' C o m p e n s a t i o n Law § 67.06 ( 2 0 0 6 ) ) . 

A c c o r d i n g t o 5 GC-15 o f t h e c o n t r a c t , " [ a l l work  

a c t i v i t i e s o f [ G U B M K ] - f u r n i s h e d s u p p o r t p e r s o n n e l [were t o ] be 

p e r f o r m e d u n d e r t h e d i r e c t i o n , s u p e r v i s i o n , and c o n t r o l o f  

TVA, and TVA [was t o ] be r e s p o n s i b l e f o r r e q u e s t s and  

d i r e c t i o n s i s s u e d by e m p l o y e e s o f TVA t o [GUBMK's] ...  

e m p l o y e e s p r o v i d i n g s u p p o r t s e r v i c e s t o TVA [ t h e r e u n d e r ] . " 

( E m p h a s i s added.) T h a t p r o v i s i o n o f t h e c o n t r a c t t r a n s l a t e d 

i n t o r e a l i t y on t h e j o b s i t e . L e s l i e t e s t i f i e d t h a t when he 

w o u l d a r r i v e f o r work, i t was TVA's f o r e m a n who w o u l d " t e l l [ ] 
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h i m where t o go, what t o do, [and] a l l t h a t s t u f f . " I n d e e d , 

he t e s t i f i e d t h a t , o t h e r t h a n t h e amount o f h i s wages and 

b e n e f i t s , a f t e r he became e m p l o y e d d i r e c t l y b y TVA i n 2004, 

h i s " j o b d u t i e s , [ h i s ] f o r e m a n , [ h i s ] s u p e r v i s o r , [and] 

e v e r y t h i n g was t h e same" as when he h a d w o r k e d f o r GUBMK. 

(Emph a s i s added.) 

A d d i t i o n a l l y , TVA c o u l d d i r e c t L e s l i e ' s d i s m i s s a l . More 

s p e c i f i c a l l y , t h e c o n t r a c t p r o v i d e d t h a t "TVA [would] have t h e 

r i g h t t o r e j e c t any a s s i g n e d s u p p o r t p e r s o n n e l c o n s i d e r e d b y 

TVA, a t any t i m e , i n i t s s o l e d i s c r e t i o n , n o t t o be a c c e p t a b l e 

o r q u a l i f i e d t o p e r f o r m t h e a s s i g n e d work." 5 GC-15. I n t h a t 

c o n n e c t i o n , S i m o n e t t o t e s t i f i e d : 

"Q. [By c o u n s e l f o r L e s l i e a nd GUBMK:] And t h e 
q u e s t i o n he s p e c i f i c a l l y a s k e d you a b o u t [was] 
r e d u c t i o n i n f o r c e .. . and t e r m i n a t i o n f o r  
c a u s e . My q u e s t i o n f o r you i s w i t h t h e 
u n d e r s t a n d i n g t h a t TVA d i c t a t e d t h e t e r m s o f 
t h i s [ m a n u a l ] , who t r i g g e r s t h e s e e v e n t s ? 

"A. [By S i m o n e t t o : ] F o r a s t a f f - a u g m e n t e d e m p l o y e e , 
r e d u c t i o n s i n f o r c e a r e t r i g g e r e d b y TVA. TVA 
w i l l n o t i f y us t h a t t h e work a s s i g n m e n t o r t h e 
work i s done a n d t h a t t h e y no l o n g e r n e e d t h e 
i n d i v i d u a l s . ... And f o r a t e r m i n a t i o n f o r 
c a u s e , TVA w o u l d b a s i c a l l y t e l l us what t h a t -¬ 
why t h e y want t h e i n d i v i d u a l t e r m i n a t e d a nd f o r  
what r e a s o n b e c a u s e [GUBMK] w o u l d n ' t have any  
i d e a what t h e y w o u l d be t e r m i n a t e d f o r . 
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"Q. Okay. And, i s t h a t b e c a u s e [GUBMK] does n o t 
s u p e r v i s e t h a t p e r s o n ' s work? 

"A. T h a t ' s c o r r e c t . " 

( E m p h a s i s added.) 

R e g a r d l e s s o f w h e t h e r GUBMK h a d r e t a i n e d some r i g h t o f 

c o n t r o l o v e r L e s l i e , Hamburg, 143 N.M. a t 604, 179 P.3d a t 

1212, i t i s c l e a r t h a t TVA had , as a m a t t e r o f l a w , s u f f i c i e n t 

r i g h t o f s u p e r v i s i o n a n d c o n t r o l t o s a t i s f y t h e t h i r d 

c o n d i t i o n o f t h e s p e c i a l - e m p l o y m e n t d o c t r i n e . See Rhodes v.  

Ala b a m a Power Co., 599 So. 2d a t 29 ( a f f i r m i n g a summary 

jud g m e n t f o r A l a b a m a Power Company as t h e s p e c i a l e m p l o y e r , 

b a s e d on (1) t e s t i m o n y t h a t A l a b a m a Power " s u p e r v i s e d t h e 

[ g e n e r a l e m p l o y e r ' s ] e m p l o y e e s a n d t h a t t h e e m p l o y e e s r e c e i v e d 

a l l o f t h e i r w o rk i n s t r u c t i o n s f r o m A l a b a m a Power," a n d (2) a 

c o n t r a c t b e t w e e n A l a b a m a Power and t h e g e n e r a l e m p l o y e r 

s t a t i n g t h a t " ' [ a ] l l w o r k a n d a c t i v i t i e s o f t h e ... p e r s o n n e l 

o f [ t h e g e n e r a l e m p l o y e r ] a t t h e P r o j e c t s h a l l be c o o r d i n a t e d 

a n d s c h e d u l e d b y [Alabama Power] a n d s h a l l be p e r f o r m e d u n d e r 

t h e d i r e c t s u p e r v i s i o n a n d c o n t r o l o f [Alabama P o w e r ] ' " ) . I t 

i s i m m a t e r i a l t h a t t h e manual p u r p o r t e d t o v e s t i n GUBMK 

o v e r s i g h t o r c o n t r o l o f i t s e m p l o y e e s i n g e n e r a l m a t t e r s 

i n v o l v i n g s a f e t y and c o n d u c t . The manual m e r e l y p r o v i d e s some 
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e v i d e n c e i n d i c a t i n g t h a t GUBMK r e t a i n e d some c o n t r o l o v e r i t s 

e m p l o y e e s . I t does n o t p r o v i d e e v i d e n c e o f t h e n e c e s s a r y l a c k 

o f c o n t r o l by TVA. 

2. S p e c i a l C o n t r a c t o f H i r e 

W hether t h e r e was s u b s t a n t i a l e v i d e n c e t h a t L e s l i e h a d 

made a c o n t r a c t o f h i r e , e x p r e s s o r i m p l i e d , w i t h TVA, and 

w h e t h e r t h e r e was s u b s t a n t i a l e v i d e n c e t o t h e c o n t r a r y so as 

t o s a t i s f y t h e f i r s t c o n d i t i o n o f t h e s p e c i a l - e m p l o y m e n t 

d o c t r i n e , r e q u i r e s o n l y s l i g h t l y more d i s c u s s i o n t h a n t h e 

p r e c e d i n g c o n d i t i o n s . 

" ' A l t h o u g h t h e l e n t - s e r v a n t d o c t r i n e i s a 
f a m i l i a r one a t common l a w , ... t h e workmen's 
c o m p e n s a t i o n l e n t - e m p l o y e e p r o b l e m i s d i f f e r e n t i n 
one s i g n i f i c a n t r e s p e c t : T h e r e can be no 
c o m p e n s a t i o n l i a b i l i t y i n t h e a b s e n c e o f a c o n t r a c t 
o f h i r e b e t w e e n t h e e m p l o y e e and t h e b o r r o w i n g 
e m p l o y e r . F o r v i c a r i o u s l i a b i l i t y p u r p o s e s , t h e 
s p o t l i g h t was e n t i r e l y on t h e two e m p l o y e r s an d what 
t h e y a g r e e d , how t h e y d i v i d e d c o n t r o l , how t h e y 
s h a r e d payment, and whose work, as b e t w e e n 
t h e m s e l v e s , was b e i n g done. No one p a i d much 
a t t e n t i o n t o t h e e m p l oyee o r c a r e d w h e t h e r he h a d 
c o n s e n t e d t o t h e t r a n s f e r o f h i s a l l e g i a n c e , s i n c e , 
a f t e r a l l , h i s r i g h t s were n o t u s u a l l y as a 
p r a c t i c a l m a t t e r i n v o l v e d i n t h e s u i t . I n t h e 
c o m p e n s a t i o n l a w , t h e s p o t l i g h t must now be t u r n e d 
upon t h e e m p l o y e e , f o r t h e f i r s t q u e s t i o n o f a l l i s : 
D i d he make a c o n t r a c t o f h i r e w i t h t h e s p e c i a l  
e m p l o y e r ? ... 

" ' T h i s must n e c e s s a r i l y be s o , s i n c e t h e 
e m p l o y e e l o s e s c e r t a i n r i g h t s a l o n g w i t h t h o s e he 
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g a i n s when he s t r i k e s up a new employment r e l a t i o n . 
M o s t i m p o r t a n t o f a l l , he l o s e s t h e r i g h t t o sue t h e 
s p e c i a l e m p l o y e r a t common l a w f o r n e g l i g e n c e 

Gaut v. Medrono, 630 So. 2d 362, 365 ( A l a . 1993) ( e m p h a s i s 

added) ( q u o t i n g 1C A. L a r s o n , The Law o f Workmen's 

C o m p e n s a t i o n §§ 48.11 and 48.12 ( 1 9 8 0 ) ) . 

C l e a r l y , w h i l e L e s l i e was e m p l o y e d by GUBMK t h e r e was no 

e x p r e s s employment c o n t r a c t b e t w e e n L e s l i e a nd TVA. Thus, we 

must d e t e r m i n e w h e t h e r t h e r e was s u b s t a n t i a l e v i d e n c e t h a t 

L e s l i e i m p l i e d l y c o n s e n t e d t o a c o n t r a c t o f h i r e w i t h TVA, 

and, i f s o , w h e t h e r t h e r e was s u b s t a n t i a l e v i d e n c e t o t h e 

c o n t r a r y so as t o p r e s e n t a q u e s t i o n t o be r e s o l v e d by t h e 

j u r y . 

T h i s C o u r t has c o n s i d e r e d a number o f f a c t o r s t o be 

p a r t i c u l a r l y s i g n i f i c a n t t o t h e a n a l y s i s o f s u c h a q u e s t i o n . 

One c o n s i d e r a t i o n i s w h e t h e r t h e g e n e r a l e m p l o y e r i s , i n 

r e a l i t y , a c t i n g as a " l a b o r b r o k e r " o r a t e m p o r a r y employment 

a g e n c y f o r t h e s p e c i a l e m p l o y e r . H i c k s v. A l a b a m a Power, 623 

So. 2d a t 1055; G a u t , 630 So. 2d a t 367. A n o t h e r 

c o n s i d e r a t i o n i s w h e t h e r t h e s p e c i a l e m p l o y e r p r o v i d e d t h e 

w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e . See G a u t , 630 So. 2d a t 363, 

368 ( h o l d i n g t h a t a l l e g e d s p e c i a l e m p l o y e r Holnam, I n c . , w h i c h 
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d i d n o t p r o v i d e t h e e m p l o y e e ' s w o r k e r s ' c o m p e n s a t i o n 

i n s u r a n c e , was n o t e n t i t l e d t o a summary j u d g m e n t ) ; P i n s o n v.  

A l a b a m a Power Co., 557 So. 2d a t 1237 ( h o l d i n g t h a t a l l e g e d 

s p e c i a l e m p l o y e r A l a b a m a Power Company, w h i c h d i d p r o v i d e t h e 

e m p l o y e e ' s w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e , was e n t i t l e d t o a 

summary j u d g m e n t ) . S t i l l a n o t h e r i m p o r t a n t c o n s i d e r a t i o n i s 

" ' w h e t h e r t h e employment w i t h t h e b o r r o w i n g e m p l o y e r was o f 

s u c h d u r a t i o n t h a t t h e employee c o u l d be r e a s o n a b l y p r e s u m e d 

t o have e v a l u a t e d a n d a c q u i e s c e d i n t h e r i s k s o f h i s 

employment.'" G a u t , 630 So. 2d a t 367 ( q u o t i n g V a n t e r p o o l v.  

Hess O i l V . I . C o r p . , 766 F.2d 117, 122 (3d C i r . 1 9 8 5 ) ) ; see 

a l s o R a s t C o n s t r . , I n c . v. P e t e r s , 689 So. 2d 781, 784 ( A l a . 

1 9 9 6 ) . A l w a y s , t h e f o c u s i s on what t h e employee i n t e n d e d i n 

p r o v i d i n g s e r v i c e s f o r t h e a l l e g e d s p e c i a l e m p l o y e r . 

R e g a r d i n g t h e f i r s t c o n s i d e r a t i o n , we have e x p l a i n e d : 

v. " T e r r y v. Read S t e e l [ P r o d u c t s , 430 So. 2d 862 
( A l a . 1 9 8 3 ),] and t h r e e o f t h e c a s e s f o l l o w i n g i t 
[namely, Means v. I n t e r n a t i o n a l S y s t e m s , I n c . , 555 
So. 2d 142 ( A l a . 1 9 8 9 ) ; M a r l o w v. M i d S o u t h T o o l 
Co., 535 So. 2d 120 ( A l a . 1 98 8 ) ; and P e t t a w a y v.  
M o b i l e P a i n t M f g. Co., 467 So. 2d 228 ( A l a . 1985),] 
have i n v o l v e d g e n e r a l e m p l o y e r s t h a t were 
u n a m b i g u o u s l y t e m p o r a r y employment p l a c e m e n t 
a g e n c i e s . T e r r y and P e t t a w a y were p l a c e d w i t h t h e i r 
s p e c i a l e m p l o y e r s by Manpower, I n c . ; M a r l o w , by 
K e l l y S e r v i c e s , I n c . ; and Means, by Long's Temporary 
S e r v i c e s , I n c . I n s u c h c a s e s , t h e employee a p p l i e s 
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t o t h e g e n e r a l e m p l o y e r f o r t h e s p e c i f i c p u r p o s e o f 
t e m p o r a r y p l a c e m e n t w i t h s p e c i a l e m p l o y e r s and t h u s 
n e c e s s a r i l y a g r e e s t o a c o n t r a c t o f h i r e w i t h t h e 
s p e c i a l e m p l o y e r . F o r e x a m p l e , t h e C o u r t i n 
P e t t a w a y , s u p r a , s t a t e d : ' A p p r o x i m a t e l y two weeks 
b e f o r e h i s i n j u r y , Manpower i n f o r m e d P e t t a w a y o f an 
a v a i l a b l e work a s s i g n m e n t a t M o b i l e P a i n t . Manpower  
a s k e d P e t t a w a y i f he w o u l d a c c e p t s u c h an  
a s s i g n m e n t , as t h i s was t h e n o r m a l p r o c e d u r e .  
P e t t a w a y a g r e e d t o do s o . ' 467 So. 2d a t 228 
( e m p h a s i s a d d e d ) . 

" I n B e c h t e l v. Crown C e n t r a l P e t r o l e u m C o r p . , 
4 95 So. 2d 1052 , 1054 ( A l a . 1 98 6 ) , Pep S e r v i c e s , 
I n c . , had ' a g r e e d t o s u p p l y Crown w i t h g a s o l i n e 
f i l l i n g s t a t i o n p e r s o n n e l . ' The o p i n i o n does n o t 
d i s c u s s how B e c h t e l s t a r t e d w o r k i n g w i t h Pep o r w i t h 
Crown, b u t i t r e c i t e s t h e f o l l o w i n g f a c t s i n 
r e j e c t i n g B e c h t e l ' s argument t h a t she had n o t 
c o n s e n t e d t o a c o n t r a c t o f h i r e w i t h Crown: 

" ' B e c h t e l s u b m i t t e d t o t h e c o n t r o l and 
s u p e r v i s i o n o f a Crown e m p l o y e e , S t e v e 
T h o r n t o n ; B e c h t e l wore u n i f o r m s s u p p l i e d by 
Crown, b e a r i n g Crown l a b e l s ; Crown 
p a r t i c i p a t e d i n t h e h i r i n g p r o c e s s ; t h e 
s e r v i c e s t a t i o n manager (a Crown employee) 
w o u l d s i g n t h e w e e k l y t i m e s h e e t s and had 
a u t h o r i t y t o t r a n s f e r B e c h t e l t o a n o t h e r 
s t a t i o n o r t o t e r m i n a t e h e r . T h i s i s 
c l e a r l y e v i d e n c e t h a t B e c h t e l s u b m i t t e d t o 
employment w i t h Crown, as a s p e c i a l 
e m p l o y e r , and, t h e r e f o r e , e n t e r e d i n t o a 
c o n t r a c t o f h i r e w i t h Crown.' 

" I d . The C o u r t s t a t e d t h a t t h e r e was no e v i d e n c e i n 
t h e r e c o r d t h a t B e c h t e l had n o t c o n s e n t e d t o a 
c o n t r a c t o f h i r e w i t h Crown, and i t a f f i r m e d t h e 
summary j u d g m e n t f o r Crown." 

Gaut, 630 So. 2d a t 366. 
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T h i s c a s e i s s u b s t a n t i a l l y s i m i l a r t o t h e t y p i c a l l a b o r -

b r o k e r c a s e . A c c o r d i n g t o t h e c o n t r a c t and t o t h e u n r e f u t e d 

t e s t i m o n y , GUBMK's " p r i n c i p a l work" was t o augment TVA's 

w o r k f o r c e " f o r t h e ... work ... i d e n t i f i e d by TVA a t ... s i t e s 

... w i t h i n t h e TVA r e g i o n . " There was u n c o n t r o v e r t e d 

t e s t i m o n y t h a t TVA p r o v i d e d a l l t h e n e c e s s a r y t o o l s and work 

e q u i p m e n t f o r p e r s o n n e l p e r f o r m i n g s t a f f - a u g m e n t a t i o n 

f u n c t i o n s . L e s l i e r e c e i v e d h i s d a i l y work i n s t r u c t i o n s and 

a s s i g n m e n t s f r o m t h e TVA f o r e m e n and s u p e r v i s o r s . These were 

t h e same f o r e m e n and s u p e r v i s o r s who d i r e c t e d L e s l i e ' s work 

a f t e r TVA became h i s g e n e r a l e m p l o y e r . A TVA s u p e r v i s o r k e p t 

t r a c k o f L e s l i e ' s h o u r s and had t h e a u t h o r i t y t o d i r e c t h i s 

d i s m i s s a l . O b v i o u s l y , t h e " r i g h t t o h i r e a n d f i r e " i s 

i n d i c a t i v e o f an employment r e l a t i o n s h i p . See R a s t C o n s t r . ,  

I n c . v. P e t e r s , 689 So. 2d a t 783. 

As f o r i n s u r a n c e , t h e r e was u n r e f u t e d t e s t i m o n y t h a t t h e 

w o r k e r s ' c o m p e n s a t i o n c o v e r a g e f o r GUBMK's s t a f f - a u g m e n t a t i o n 

p e r s o n n e l was p r o v i d e d and p a i d f o r by TVA. T h i s 

c o n s i d e r a t i o n i s p a r t i c u l a r l y i m p o r t a n t , b e c a u s e , as GUBMK and 

L e s l i e a r g u e , " i f t h e s p e c i a l e m p l o y e r d o c t r i n e does n o t a p p l y 

i n s u c h a s i t u a t i o n , t h e employee i s e f f e c t i v e l y s u i n g t h e 
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e n t i t y t h a t p r o v i d e d h i s w o r k e r s ' c o m p e n s a t i o n i n s u r a n c e , 

w h i c h i s c o n t r a r y t o t h e r e a s o n s f o r and p r o v i s i o n s o f t h e 

w o r k e r s ' c o m p e n s a t i o n s t a t u t e . " R e p l y b r i e f , a t 23. 

M o r e o v e r , L e s l i e ' s a c t i v i t i e s on b e h a l f o f TVA were " ' o f 

s u c h d u r a t i o n t h a t [ h e ] c o u l d be r e a s o n a b l y p r e s u m e d t o have 

e v a l u a t e d a n d a c q u i e s c e d i n t h e r i s k s o f h i s employment.'" 

G a u t , 630 So. 2d a t 367 ( q u o t i n g V a n t e r p o o l , 766 F.2d a t 1 2 2 ) . 

A c c o r d i n g t o t h e u n c o n t r a d i c t e d t e s t i m o n y , b y M a r c h 16, 2003, 

t h e d a t e o f t h e a c c i d e n t made t h e b a s i s o f t h i s a c t i o n , L e s l i e 

h a d w o r k e d a t t h e p l a n t f o r a p p r o x i m a t e l y 11 months. E v e r y 

day he w o r k e d t h e r e , he p e r f o r m e d t h e d u t i e s a s s i g n e d h i m b y 

p e r s o n n e l o f TVA, u s i n g t o o l s and e q u i p m e n t p r o v i d e d h i m b y 

TVA. " [ T ] h i s i s n o t a c a s e o f an e m p l o y e e ' s b e i n g l e n t t o 

a n o t h e r e m p l o y e r f o r a v e r y s h o r t t i m e o r b e i n g l e n t on an a d  

hoc b a s i s and t h u s h a v i n g l i t t l e o r no r e a s o n t o a c t u a l l y 

c o n s e n t t o a c o n t r a c t o f h i r e w i t h t h e b o r r o w i n g e m p l o y e r . " 

G a u t , 630 So. 2d a t 367. 

T h i s c a s e i s d i s t i n g u i s h a b l e f r o m G a u t , where t h e 

p l a i n t i f f a s s e r t e d , among o t h e r t h i n g s , " t h a t he a l w a y s 

b e l i e v e d t h a t . [ t h e a l l e g e d s p e c i a l e m p l o y e r ] was [ n o t ] h i s 

e m p l o y e r " and t h a t "he b e l i e v e d [ h i s g e n e r a l e m p l o y e r ] was an 
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i n d e p e n d e n t m a i n t e n a n c e c o n t r a c t o r . " 630 So. 2d a t 365 

( b r a c k e t e d l a n g u a g e a d d e d ) . I t i s l i k e w i s e d i s t i n g u i s h a b l e 

f r o m H i c k s , s u p r a , where t h e p l a i n t i f f a s s e r t e d " t h a t once he 

s e c u r e d employment w i t h [ h i s g e n e r a l e m p l o y e r ] , he d i d n o t  

e x p e c t o r i n t e n d [ t h e g e n e r a l e m p l o y e r ] t o t h e n t r a n s f e r h i m 

t o [ t h e a l l e g e d s p e c i a l e m p l o y e r ' s ] e m p l o y . " 623 So. 2d a t 

1055 ( e m p h a s i s a d d e d ) . By c o n t r a s t , i n t h i s c a s e , L e s l i e 

t e s t i f i e d t h a t he a c c e p t e d employment w i t h GUBMK w i t h t h e hope 

and e x p e c t a t i o n t h a t t h a t employment w o u l d e v e n t u a l l y r i p e n 

i n t o d i r e c t employment w i t h TVA. I n d e e d , h i s t e s t i m o n y 

i m p l i e d t h a t employment w i t h GUBMK was commonly u n d e r s t o o d t o 

be a s t e p p i n g - s t o n e t o d i r e c t employment by TVA. 

S p e c i f i c a l l y , he s t a t e d : 

"Q. [By G a r n e r ' s c o u n s e l ] : When you s t a r t e d w o r k i n g 
f o r [GUBMK] i n 2002 and on t h r o u g h 2003 and 
e x a c t l y up u n t i l y o u r h i r e d a t e w i t h TVA i n 
2004, was i t f a i r t o s a y you were h o p i n g t h a t  
TVA was g o i n g t o h i r e you? 

"A. [By L e s l i e ] : Y e s , s i r . 

"Q. And t h a t h appened, d i d n ' t i t ? 

"A. Y e s , s i r . 

"Q. You work w i t h some p e o p l e o v e r a t TVA now, TVA 
e m p l o y e e s , who k i n d o f went t h r o u g h t h e same  
p r o c e s s , r i g h t ? 
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"A. Y e s , s i r . 

"Q. And, o f c o u r s e , I g u e s s you knew some p e o p l e a t 
[GUBMK] who n e v e r g o t h i r e d by TVA, r i g h t ? 

"A. Y e s , s i r . " 

( E m p hasis a d d e d . ) 2 

G a r n e r r e l i e s on t h e p r o v i s i o n i n t h e c o n t r a c t s t a t i n g 

t h a t "[GUBMK's] e m p l o y e e s p r o v i d i n g s u p p o r t s e r v i c e s t o TVA 

h e r e u n d e r s h a l l c o n t i n u e as [GUBMK's] ... e m p l o y e e s , ... and 

s h a l l n o t become e m p l o y e e s o f TVA." However, L e s l i e was n o t 

a p a r t y t o t h e c o n t r a c t a n d t h e r e was no e v i d e n c e i n d i c a t i n g 

t h a t he e v e r saw i t o r was aware o f t h i s p r o v i s i o n . " ' W h i l e 

e m p l o y e r s c e r t a i n l y may c o n t r a c t as b e t w e e n t h e m s e l v e s t o 

d e f i n e t h e i r b u s i n e s s r e l a t i o n s h i p s a n d a c c o m p l i s h t h e i r 

b u s i n e s s o b j e c t i v e s , an a g r e e m e n t b e t w e e n t h e e m p l o y e r s may 

n o t be d e t e r m i n a t i v e o f t h e i s s u e o f s p e c i a l employment.'" 

Hamburg v. S a n d i a C o r p . , 142 N.M. a t 82, 162 P.3d a t 919 

( q u o t i n g Thompson v. Grumman A e r o s p a c e C o r p . , 78 N.Y.2d 553, 

559-60, 585 N.E.2d 355, 358-59, 578 N.Y.S.2d 106, 109 ( 1 9 9 1 ) ) . 

2 P e r h a p s i t b e a r s r e p e a t i n g a t t h i s p o i n t t h a t t h e 
q u e s t i o n i s n o t w h e t h e r GUBMK was L e s l i e ' s g e n e r a l e m p l o y e r ; 
t h a t i s u n d i s p u t e d . The q u e s t i o n i s w h e t h e r he was a l s o 
e m p l o y e d b y TVA as t h e s p e c i a l e m p l o y e r . See T e r r y v. Read  
S t e e l P r o d s . , 430 So. 2d 862, 866 ( A l a . 1983) ( i n t h e s p e c i a l -
employment c o n t e x t , an employee may have d u a l e m p l o y m e n t ) . 
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T h i s i s e s p e c i a l l y t r u e i n t h i s c a s e , where t h e c o n t r a c t a l s o 

p r o v i d e d t h a t "TVA s h a l l be s o l e l y r e s p o n s i b l e f o r t h e a c t s o r  

o m i s s i o n s o f s u c h p e r s o n n e l d u r i n g t h e a s s i g n m e n t o f s u c h  

p e r s o n n e l t o TVA and w i t h i n t h e s c o p e o f t h e i r T V A - a s s i g n e d  

d u t i e s . " ( Emphasis added.) Such a p r o v i s i o n i s , o f c o u r s e , 

i n c o n s i s t e n t w i t h G a r n e r ' s i n s i s t e n c e t h a t GUBMK was an 

i n d e p e n d e n t c o n t r a c t o r . 

G a r n e r a l s o r e l i e s on t h e f a c t t h a t TVA d i d n o t a c t u a l l y 

c a l c u l a t e L e s l i e ' s wages o r pay him d i r e c t l y . More 

s p e c i f i c a l l y , G a r n e r s t a t e s : "[GUBMK] p a i d Mr. L e s l i e ' s 

p a y c h e c k . TVA's name was n o t on t h e c h e c k . ... A f t e r Mr. 

L e s l i e was h i r e d by TVA i n 2004, he began r e c e i v i n g p a y c h e c k s 

t h a t had TVA's name on them." G a r n e r ' s b r i e f , a t 9-10. 

However, t h i s p r o c e d u r e d i f f e r e d i n no m e a n i n g f u l r e s p e c t f r o m 

t h e p r o c e d u r e e m p l o y e d i n P i n s o n . 

I n P i n s o n , Alabama Power Company ("APCo") had " e n t e r e d 

i n t o a c o n t r a c t w i t h E l l a r d C o n t r a c t i n g Company, I n c . 

( ' E l l a r d ' ) , w h e r e i n E l l a r d a g r e e d t o p r o v i d e APCo w i t h w o r k e r s 

and t o s u p e r v i s e them i n c o n n e c t i o n w i t h APCo's M i t c h e l l Dam 

r e d e v e l o p m e n t p r o j e c t . " 557 So. 2d a t 1236. "Under t h e 

c o n t r a c t , APCo r e t a i n e d t h e r i g h t t o ... r e q u i r e t h e d i s m i s s a l 
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o f w o r k e r s u n d e r c e r t a i n c i r c u m s t a n c e s ; and t o s u p e r v i s e and 

c o n t r o l t h e manner o r methods o f work p e r f o r m e d by t h e 

w o r k e r s . " 557 So. 2d a t 1236-37. A d d i t i o n a l l y , "APCo 

p r e p a r e d and m a i n t a i n e d t h e p a y r o l l t i m e r e c o r d s , c a l c u l a t e d 

t h e amount o f wages ... , and d e p o s i t e d t h e n e c e s s a r y f u n d s 

i n t o a s p e c i a l E l l a r d bank a c c o u n t f r o m w h i c h E l l a r d made 

w i t h d r a w a l s t o meet i t s p a y r o l l . " 557 So. 2d a t 1237. 

Thomas P i n s o n , "an i r o n w o r k e r , was h i r e d p u r s u a n t t o t h a t 

c o n t r a c t and was d e s i g n a t e d t h e r e i n as an employee o f E l l a r d . " 

557 So. 2d a t 1236. A f t e r P i n s o n was i n j u r e d , he s u e d APCo on 

t h e t h e o r y t h a t APCo had f a i l e d t o p r o v i d e a s a f e work 

e n v i r o n m e n t . The t r i a l c o u r t e n t e r e d a summary j u d g m e n t f o r 

APCo, h o l d i n g t h a t APCo was P i n s o n ' s s p e c i a l e m p l o y e r , and 

t h i s C o u r t a f f i r m e d t h a t j u d g m e n t . 

To be s u r e , t h e r e i s a d i s t i n c t i o n i n t h i s c a s e , b u t i t 

i s a d i s t i n c t i o n w i t h o u t a d i f f e r e n c e . GUBMK, n o t TVA, 

a c t u a l l y c a l c u l a t e d L e s l i e ' s wages. However, i t d i d so on t h e 

b a s i s o f a wage s c a l e s e t f o r t h i n t h e l a b o r a g r e e m e n t s , i n 

w h i c h GUBMK had no i n p u t , b u t t o w h i c h i t was r e q u i r e d by ^  

GC-49 o f t h e c o n t r a c t t o become s i g n a t o r y . M o r e o v e r , i t d i d 

so i n c o n j u n c t i o n w i t h t i m e r e c o r d s k e p t by TVA. I n o t h e r 

w o r d s , t h e f a c t t h a t t h e g e n e r a l e m p l o y e r i n t h i s c a s e 
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m i n i s t e r i a l l y c a l c u l a t e d t h e amount o f t h e e m p l o y e e ' s 

p a y c h e c k does n o t m a t e r i a l l y change t h e a n a l y s i s . 3 See 

P e t t a w a y v. M o b i l e P a i n t Mfg. Co., 467 So. 2d 228 ( A l a . 1985) 

( h o l d i n g t h a t i n d i r e c t payment o f wages does n o t p r e c l u d e a 

f i n d i n g o f a s p e c i a l - e m p l o y m e n t r e l a t i o n s h i p ) . 

I I I . C o n c l u s i o n 

I n t h e f i n a l a n a l y s i s , L e s l i e and GUBMK p r e s e n t e d 

s u b s t a n t i a l , u n r e b u t t e d e v i d e n c e (1) t h a t an i m p l i e d 

employment agreement e x i s t e d b e tween L e s l i e and TVA, (2) t h a t 

t h e w o rk L e s l i e was p e r f o r m i n g t h e n i g h t o f t h e a c c i d e n t made 

o f b a s i s o f t h i s a c t i o n was e s s e n t i a l l y t h a t o f TVA, a n d (3) 

t h a t TVA h a d t h e r i g h t t o c o n t r o l t h e d e t a i l s o f L e s l i e ' s 

work. The t r i a l c o u r t e r r e d , t h e r e f o r e , i n d e n y i n g t h e 

m o t i o n f o r a JML f i l e d by GUBMK and L e s l i e . C o n s e q u e n t l y , t h e 

ju d g m e n t i s r e v e r s e d , and t h e c a s e i s remanded f o r t h e e n t r y 

o f a j u d g m e n t i n f a v o r o f GUBMK and L e s l i e . 

REVERSED AND REMANDED. 

Cobb, C . J . , and S m i t h , P a r k e r , and Shaw, J J . , c o n c u r . 

3 I n d e e d , t h i s C o u r t r e g a r d s s u c h an a r r a n g e m e n t as 
c o n s i s t e n t w i t h a t y p i c a l l a b o r - b r o k e r a r r a n g e m e n t . See Gaut, 
630 So. 2d a t 367 ( c h a r a c t e r i z i n g P i n s o n and Rhodes as 
i n v o l v i n g l a b o r b r o k e r s b u t d i s t i n g u i s h i n g l a b o r b r o k e r s f r o m 
" t e m p o r a r y employment p l a c e m e n t a g e n c i e s " ) . 
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