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PER CURIAM.

This Court's opinion of January 29, 2010, is withdrawn,
and the following is substituted therefor. These appeals are
from a ruling of the gt. Clair Circuit Court upholding an
ordinance adopted by the City of Ashville ("the City")
reqgulating bingo games within the City. On rehearing ex merc
motu, we dismiss these appeals because there 1s no justiciable
controversy.,

Facts and Procedural History

On July 22, 1992, Amendment No. 542, Ala. Const. 1901
{now Local Amendments, St. Clair County, § 2 (O0ff. Recomp.}),
was ratified. That amendment, which applies conly toc St. Clair
County, states: "The operation of bingo games for prizes cor
money by c¢ertain nonprofit organizations for charitable,
educational, or other lawful purposes shall be legal in St.
Clair County ...." This authcrization, however, 1is "subject
to the prcovisions of any resolution or ordinance by the county
governing body or the governing bodies of the respective
cities and towns within their respective Jurisdictions as
provided by law regulating such operation.” The amendment

goes onh to specify the authority of these governing bodies to
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regulate bingo games.
Act No. 91-710, Ala. Acts 1%%1, the "st. Clair County

1

Binge Act," and an act amending it, Act No. 93-687, Ala. Acts
1992, regulate the operation of bingo games in S5t. Clair
County. Both acts define "bingo" as "that game commonly known
as bingo where numbers or symbols on a card are matched with
numbers or symbols selected at random."

On Decemker 22, 2008, the c¢city council of the City
adopted City Ordinance No. 2008-0011 ("the ordinance”™). The

ordinance gets forth rules and regulations for licensing,

permitting, and operating "machine bingo games" within the

City. Among other things, the ordinance sets forth
definitions of "kingo," "bingo games," and "machine bingo
games ., " The ordinance provides that no entity may operate

machine bingo games without a permit from the City and
provides a process for acquiring such a permit.
Subsequently, American Legion, Post 170 ("Post 170"),

applied for a "machine-bingo permit" to operate electronic

bingo games at a "machine-bingo facility,” and Shooting Star
Entertainment Group, LLC ("Shooting Star"™), applied for a
permit to establish such a machine-bingo facility. On
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December 30, 2008, the City filed a declaratory-judgment
acticn, naming as defendants Pest 170, Shooting Star, and the
sheriff of St. Clair County, Terry Surles. The complaint
essentially alleged that Sheriff Surles had indicated that he
believed that "elec¢tronic, wvideo, or machine bingo" was
illegal and that he had "advised that when licensees co¢r
permitees [gic] start up machine bingo operaticns™ pursuant Lo
the ordinance, the participants would be arrested. The City
thus sought a judgment declaring that the ordinance

"is 1in compliance with the Constitution and the laws

of the State of Alabama, that electronic, video or

machine bkinge 18 lawful in St. Clair County,

Alabama, and 1s authorized by the Constitution and

that licenses or permits issued to [Post 170 and

Shooting Star] are consistent and in compliance with

[the ordinance], and with the Constituticon and laws

of the State of Alabkama; that any participant

playing or 1in possession of electronic or video

bingo machines authorized by [the ordinance] and

pursuant to permits and/or licenses issued by the

[City], [is] 1in compliance with the laws of the

State of Alabkama, including i1ts Constitution."”
Both Shooting Star and Post 170 were later realigned as
plaintiffs.

Sheriff Surles answered the complaint and filed a

counterclaim for a declaratory Jjudgment. The counterclaim

asserted that the City "seeks tc allow [Pocst 170 and Shooting
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Star] to operate ... an 1illegal lotLtery/gambling operation
that they ¢lassify as machine bhingo"™ and socught a Jjudgment
declaring that "machine bingo"™ uses instruments that are
"gambling devices" under Alabama law. Further, Sheriff Surles
sought a declaration that the operation of such "machine-
bingo" devices is forbidden by Ala. Const. 1201, art. IV, §
65, and Ala. Code 1975, &85 13Aa-12-23, -27, -320, and -70, and
that the operations proposed by the City, Post 170, and
Shooting Star are illegal lotteries or gambling schemes.
Further, Sheriff Surles scught a declaraticn that the
ordinance is unconstitutional under Amendment No. 542, which,
he argued, required that bingo be plaved con "cards" that are
to be taxed, and that the ordinance violated Act No. 91-710
and Act No., 93-687.

On February 2, 2008, Richard J. Minor, the district
attorney of St. Clair County, filed a complaint and a moticn
to intervene in the case as a defendant. Minor alleged that,
as district attorney of St. Clair County, he was charged with
enforcing state law. Post 170 and Shcoting Star, he alleged,
sought to operate bingo-gaming devices that were illegal under

both Ala. Const. 1901, art. IV, § 6b, and Amendment Nc. 542.
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HNeither the ordinance nor the local acts regulating bingo in
St. Clair County, Minor contended, could authorize those
devices. The trial court granted Mincr's motion to intervene.-

Trial was held on March 17, 200%. 0On March 30, 2009, the
trial court entered an order upholding the ordinance.

Sheriff Surles and District Attorney Minor filed a notice
of appeal (case no. 1080826). The attorney general filed a
notice of appearance in the trial court and also filed a
separate notice of appeal (case no. 1081015). We consclidated
the appeals for the purpose of writing one opinion.

Governor Bob Riley filed several motionsg in this Court,

seeking to intervene as an appellant in these appeals or to

'On February 26, 2009, the attorney general £filed an
acknowledgment of service of Sheriff Surles's answer and
counterclaim and, kecause the State was being represented by
Minor, waived any further service and right to be heard at the
trial court level, The filing stated:

"Because, at the trial level, the State 1is
represented in this matter by the Honorable Richard
J. Minor, District Attorney of the 30th Judicial
Circuit, the Attorney General, having accepted
service, hereby walves any further service upcn him
of any pleadings, discovery and other matters filed
in this matter at the trial 1level, and further
waives his right to be heard at the trial level. The
Attorney General reserves all rights and privileges,
including any ncotice of pleadings, right to ke heard
and other matters, on appeal, if any, 1in this
matter.”
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file an amicus curiae brief on behalf of Sheriff Surles or
District Attorney Mincor 1in case no. 1080826. This Court
ultimately granted the Governor's motion to intervene. Minor
and the Governor have filed a joint brief; Sheriff Surles has
filed his own brief; and the attorney general has filed a
brief on behalf of the State cof Alabama.

Discussion

On appeal, Sheriff Surles, District Attorney Mincor, and
Governor Riley argue that the definition of "bingo" provided
in the ordinance 1s unconstitutionally broad and that the
ordinance conflicts with precedent of this Court holding that
local amendments excepting bingo from the general prohibiticn
on lotteries in § 65 of the Alabama Constitution must be
narrowly construed to encompass only the game commonly known
as bingo. This Court's original opinion addressed the merits
of the 1issues on appeal; however, befcre certificates of
judgment were 1ssued, this Court, ex mero motu, placed the
cases on rehearing to determine whether the trial court had
jurisdicticn over the underlying action.

This Court must sua sponte recognize and address the lack

of subject-matter Jurisdiction owing to the lack of
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Justiciability.

"I Jlusticiakility is Jurisdictional,™ Ex parte
State ex rel. James, 711 S5o. 2d 952, %60 n.2 (Ala.

19%8); hence, 1f necessary, "this Court i1is duty
bound to notice ex mero motu the absence of subkject
matter Jurisdiction."' Baldwin County [v. Bav
Minette], 854 So. 2d [42] at 45 [ (Ala.

2003) ] (gquoting Stamps [v. Jefferson County Bd. of
Educ.], 642 So. 2d [941] at 945 n.2 [(Ala. 1994)]).
If we determine that a complaint fails to state a
justiciable c¢claim, we are obliged to c¢onclude that
the trial «court lacked Jurisdicticn over that
complaint; such a complaint therefore would not
require the filing of & responsive pleading.”

Bedsole v. Goodloe, 8912 S5o. 2z2d 508, 518 (Ala. 2005).

Although the Declaratory Judgment Act, codified at Ala.
Code 1975, 8§ ©-6-220 through -232 ("the Act"), provides for
actions to declare the legal rights, status, and relations of
parties, the Act doeg not """empcocwer courts to decide moot
guestions, abstract propositions, or to give advisory
opinions, however convenient it might be to have these
questionsg decided for the government of future cases."”'"™"

Bruner v. Geneva County Forestry Dep't, 865 30, 2d 1167, 1175

(Ala. 2003) (gquoting Stamps v. Jefferson County Bd. of Educ.,

642 So. 2d 941, 944 (Ala. 19%94), guoting in turn Town of

Warrior v, Blavylock, 275 Ala., 113, 114, 152 So. 2d &6l1, &62

(1563) (emphasis added in Stamps)).
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"This Court has emphasized that declaratory-
judgment actions must 'settle a "bona fide
Justiciable controversy."' Baldwin County v. Bay
Minette, 854 So. 2d 42, 45 (Ala. 2003) (quoting Gulf
South Conference v. Bovd, 369 So. 2d 553, 557 (Ala.
1979)). The ¢ontroversy must he '"definite and
concrete, ™' must be '""real and substantial,™' and
must seek relief by asserting a claim opposed to the
interest of ancther party '"upcn a state of facts
which must have accrued."' Baldwin County, 854 So.
7d at 45 (guoting Copeland v. Jefferson County, 284
Ala. 558, 561, 226 So. 2d 385, 387 (1969)) .
'""Declaratory judgment proceedings will not lie for

an 'anticipated controversy.'"' Crecola Land Dev.,
Inc. v. Bentbrooke Housing, L.L.C., 828 So. 2d 285,
288 (Ala. 2002y (quoting City of Dothan v.

Eighty-Four West, Inc., 738 So. 2d 903, 908 (Ala.
Civ, App. 1999))."

Bedsole, 812 So. Z2d at 518.

As noted above, the City's complaint alleged that Sheriff
Surles had indicated that he helieved that certain bingo games
authorized under the ordinance would be illegal and that he
had "advised that when licensees or permitees [sic] start up
machine bkinge operations"” pursuant to the ordinance, the
participants would be arrested. The City thus scught a
judgment declaring that any future participant playing or in
possession of electronic or video bingo machines authorized by
the ordinance would be in compliance with Alabama law.

The City's complaint descrikes merely anticipated conduct

accompanied by a request, which assumes that the anticipated
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conduct will take place, focr an advisory cpinion as to the
validity of the cordinance authorizing such conduct. However,
to be appropriate for judicial determination, a controversy
must be Jjusticilable. "'"A controversy 1s Justiciable when
there are interested parties asserting adverse claims upon a

state of facts which must have accrued wherein a legal

decision 1is sought or demanded...."” Anderson, Actiong for

Declaratory Judgments, Volume 1, § 14.'" Baldwin County v.

Bay Minette, 854 So. 2d 42, 45 (Ala. 2003) (guoting Copeland

v. Jefferson County, 284 Ala. 558, 5e6l, 226 So. 2d 385, 387

(1269) (emphasis added in Copeland)). "Thus, '[dleclaratory
judgment proceedings will not 1lie for an Manticipated
controversy."'" Creola Land Dev., Inc. v. Bentbrooke Hous.,
L.L.C., 828 3o. 2d 285, 288 (Ala. 2002) (quoting City of

Dothan v. Eighty-Four West, Inc., 7328 So. 2d 903, 908 (Ala.

Civ. App. 1999})). A bona fide Justiciable controversy
necessary for a declaratory-judgment action is present where
"'legal rights are thwarted or affected [so as] to warrant
proceedings under the Declaratory Judgment statutes.'" Creola

Land Dev., 828 So. 2d at 288 (quoting Town of Warriocr, 275

Ala. at 114, 152 S5o. 2d at &62}).

10
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"A case 18 justiciable when the party "'"has been
injured in fact."' Kid's Care, Inc. v. Alabama Dep't
of Human Res., 843 So. 2d 164, 166 (Ala. 2002)
{quoting State v. 2018 Rainbow Drive, 740 Sco. 2d
1025, 1027 (Ala. 199%)). Moreover, a Jjusticiable
controversy requires the parties to seek remedies
from having sustainsd damage as opposed to seeking
advice from the Court."”

Birmingham Bd. of Educ. wv. Bovyd, 877 So. 2d 592, 594 (Ala.

2002) .

In the instant action, there exists only an anticipated
controversy; Lhere has been no damage or injury Lo the
parties, nor have any legal rights been thwarted or affected.
Thus, the City's action seeks only advice -- not the
resolution of a yelt realized controversy. Such an action 1is

nonjusticiable. Ex parte Johnson, 993 So. 2d 875, 884 (Ala.

2008y ("[Alny attempt to obtain a declaratory judgment as to
a hypothetical future controversy 1g beyond the subject-matter
Jurisdicticn of the circuit ccocurts."}. Therefore, the trial
court was without subject-matter jurisdiction; its judgment is
vold and will not support these appeals, which we now dismiss.
1080826 —-- ON REHEARING EX MERC MOTU: QOPINION OF JANUARY
29, 2010, WITHDRAWN; OPINION SUBSTITUTED; APPEAL DISMISSED.
1081015 -- ON REHEARING EX MERO MOTU: OPINION OF JANUARY

29, 2010, WITHDRAWN; OPINION SUBSTITUTED; APPEAL DISMISSED.

11
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Cobb, C.J., and Lyons, Woodall, Stuart, and Parker, JJ.,
concur,
Murdock, J., concurs in the result.

Bolin and Shaw, JJ., dissent.

12
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MURDOCK, Justice (concurring in the result).

I concur in the result. See Redtop Market, Inc. v. State

of Alabama ex rel. Arthur Green, [Ms. 106085%5, Dec. 30, 2010]

So. 3d , n.l and accompanying text (Ala. 2010)

{(Murdock, J., <concurring specially).

13
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SHAW, Justice (dissenting}.

T respectfully dissent fTo withdrawing tThis Court's
original copinion and dismissing these appeals on rehearing ex
mero motu. In our original cpinion in this case, this Court
unanimously held that the definition of "bingo" in Ordinance
No. 2008-0011 ("the ordinance™) failed to comply with
applicakle law and that the ordinance wasg therefore
unconstitutional. Specifically, we held that the definiticon
of bingo in the ordinance impermissibly deviated from that

definition of bingo found in Barber v. Cornerstcne Community

Cutreach, Inc., 42 So. 3d 65 (Ala. 2009)." Subseguently, this

Court, ex mero motu and before the issuance of certificates of
judgment in these appeals, placed these appeals on rehearing
and ocrdered briefs addressing whether the trial ccurt, in

light of this Court's decision in Tyson wv. Macon County

Greyhound Park, Inc., [Ms. 1020548, February 4, 2010]  So.

3d {(Ala. 2010), had subject-matter Jjurisdiction over the

‘We held that the definition of bingo in the ordinance
deviated from the definition of bkingo 1in BRBarber Dbecause
"electronic bingo gaming, " which the ordinance authorized, was
not "bingo." We stated: "[The ordinance's] definition of
'machine bingo game' indicates that player participation and
interaction will actually be performed by a machine. ... This
is not the game of bingo ...."

14
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claims of the parties. Concluding that the trial court lacks
jurisdiction for reasons unrelated to Tyson, the majority
withdraws the Court's original opinion and now holds that the
declaratory-judgment action in this case presents an
impermissikle request for an advisory opinion. T respectfully
disagree.

I.

It 1is correct that some portions of the action below
sought a declaration as to the legality of certain future
conduct, namely, the operation of certain gaming machines and
facilities pursuant to the ordinance. That conduct had not
vet occurred. Such actions are not maintainable.

Specifically, in Baldwin County v. Bav Minette, 854 So. 2d 42

(Ala. 2003), this Court held that a declaratory-judgment
action was nonjusticiable because 1L sought a declaration
regarding an anticipated factual scenario:

"The County dces not describe an existing dispute
that 1is ‘'definite and concrete,' or 'real and
substantial.' Copeland v. Jefferson County, 284 Ala.
[508,] 561, 226 Sco. 2d [385,] 387 [(1969)]. Nowhere
does the County allege that this, or any similar,
scenario has, 1in fact, occurred. It merely argues
that such a scenario c¢could occur. It does not
involve a dispute with any permitee [sic] who would
be affected by conflicting regulations. In other
words, the County alleges nothing more than an

15
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'anticipated controversy,' for which '[d]eclaratory
judgment proceedings will not lie.' Creola Land
Dev.[, Inc. v. Bentbrooke Hous., L.L.C.,] 828 So.
2d [285,] 288 [(Ala. 2002y1."

854 So. 2d at 46.°

However, 1 disagree with the conclusion that all the
claims at issue in the underlying case involve anticipated
conduct.® First, there appears to be no dispute that, under
the plain language cof the Declaratory Judgment Act, Ala. Code

1975, 5 6-6-220 et seqg., a municipality may test the wvalidity

of an ordinance through a declaratoryv-judgment action: "[alny
persecn ... whose rights, status, cr other legal relations are

affected by &a statute, municipal ordinance, contract, or

franchise may have determined any guestion of construction or
validity arising under the instrument, statute, ordinance,
contract, or franchise and obtain a declaration of rights,

status or other legal relaticns thereunder." Ala. Code 1975,

‘Additionally, actions seeking a Jjudgment declaring
whether certain conduct wvicolates criminal laws, we have
recently noted, are impermissible. See Tyson v. Macon County
Grevhound Park, Inc., supra, discussed in Part II, infra.

‘In fact, as discussed below, this Court in our original
opinion did not address such anticipated conduct.

16
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§ 6-6-223 (emphasis added).” Sece, e.g., City of Piedmont v.

Evans, 642 S5o. 2d 435 (Ala. 19%4); Barber v. Fields, 624 So.

2d 532 (Ala. 1993).

Second, the dispute in this case is whether the ordinance
is constitutional on its face, not whether some future conduct
or factual scenario is wvalid or legal. The ordinance was
enacted and is currently in effect and operation; it is not
merely proposed. The City has begun operating its regulatory
scheme put 1in place by the ordinance, and entities have
actually applied for the permits authorized by the ordinance.
Sheriff Surles and District Attorney Minor contend that the
ordinance 1s unconstitutional.

I see no factual development that needs to unfcld in
order to make ripe for review the simple determination whether
the ordinance complies with Alabama law. Indeed, the issue
originally addressed by this Court was not whether any future

conduct pursuant to the ordinance violated Alabama law,® the

“The word "perscn" under this Code section includes a
municipality. Ala. Code 1875, § 6-6-220.

*Sheriff Surles and District Attorney Minor contended that
such future conduct would be illegal, but this Court's
original opiniocon, noting that no actual bingo machines had vyet
been installed or operated, i.e., that such conduct was merely

17
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issue was whether the ordinance, as written, complies with
Alabama law. This is a pure guesticon of law for the answer to
which we compare the text of the ordinance against our body of
statutory law, constitutional law, and caselaw. This is
illustrated in our previous decision in a virtually identical

action: City of Piedment v. Evans, 642 So. 2d 435 {(Ala. 19594).

In that case, the City of Piedmont ("Piedmont™) filed a
declaratory-judgment action against the local district
atteorney seeking a Jjudgment declaring whether an ordinance
enacted by Piedmont, which purported to allow bingo gaming,
was constitutional. This Ccurt affirmed the trial court's
judgment declaring that the definition of "binge™ in
Piedmont's ordinance unconstitutionally provided for an
illegal lottery. 642 So. 2d at 437. The actual conduct
occurring pursuant to the crdinance was not material to the
analysis. Indeed, certain conduct discussed in that case did
not comply with the crdinance; nevertheless, the ordinance was

held uncenstituticonal con its face.

Whether American Legion, Post 170, and Shooting Star

anticipated, did not address the propriety of any actual
machine or gaming activity.

18
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Entertainment Group, LLC, operate machines as described in the
ordinance, which we originally held would be impermissible, or
whether they operate games that strictly comply with the
description of bingo found in Barber would not be
determinative as to whether the ordinance is lawful, would not
create more adversity between the parties, and would not
solidify the bounds and extent of the controversy, because
their conduct is immaterial. Further, such conduct would not
convert an examination of the legality of the ordinance from
an "abstract ©proposition™ to a "real and substantial”
controversy, because the controversy in this case is whether
the ordinance complies with the law. This controversy came
into being when the ordinance was enacted. 5See, e.g, Tobe v.

City cf Santa Ana, 9 Cal. 4th 1069, 1084, 892 P.2d 1145, 1152

(1995) ("A facial challenge to the constituticnal validity of
a statute or ordinance considers only the text of the measure
itself, not its application Lo the particular circumstances of
an individual."). T thus see no need for conduct pursuant Lo
the ordinance tLo occur in order Lo create a "realized
controversy"; such facts are not material,

This conclusion is demonstrated in Chorba-Lee Scholarship

19



1080826; 1081C15

Fund, Inc. v. Hale, [Ms. 1080585, Sept. 30, 2010] So. 3d

(Ala. 2010). In Cheorba-Lee, several nonprofit charities

operating bingo-gaming establishments in Jefferson County
filed an action gseeking a declaration as Lo the wvalidity of
certain newly issued bingo-gaming regulations promulgated by
the Jefferscon County sheriff. Specifically, the charities
argued that Ala. Const. 1901, Amendment Nc. 386 (now Local
Amendments to Ala. Const. 1901, Jefferson County, 5 2 (0Off.
Recomp.} ), gave regulatory power over bingo gaming exclusively
to local municipalities or the county. Certain local acts’
purporting to provide such regqgulatory power to the sheriff,
they argued, were in conflict with Amendment No. 386 and were
thus unconstituticnal.

It is unclear whether the charities operated thelr gaming
facilities after the sheriff's regulations went into effect;
in fact, +the charities did nct acquire permits from the
sheriff, arguing that they did not have to do so "so lcng as
they [welre operating under a license or permit issued by a

municipality that hal[d] enacted a bingo crdinance." So.

‘Act No. 80-609, Ala. Acts 1980, as amended by Act No.
94-393, Ala. Acts 1994, and later by Act Nc. 98%-415>, Ala. Acts
1999,

20



1080826; 1081C15

3d at . In any event, whether bingc gaming was beling

conducted was of no consequence to our analysis whether the

requlations promulgated by the sheriff violated Amendment No.

86. Instead, this Court's analysis simply focused on whether
the regulatory activity complied with applicable law.

No different analysis is reguired in the instant case.

Here, as in Chorba-Lee, the issue is whether the attempts tco

requlate bingo gaming comply with the local constitutional
amendments authorizing such regulation. Whether bingo gaming
is actually being conducted adds nothing tc the analysis.

Stated differently, Chorba-lLee demcnstrates that, 1in the

underlying declaratory-judgment action in the instant case, no
conduct is necessary Lo ald in determining the
constituticonality of the ordinance.

11,

Further, I see here no Jjurisdictional bars like those

found in Tvson v. Macon County Grevhound Park, Inc., [Ms.

1080548, February 4, 20101  So. 3d _ (Ala. 2010)
("Tyson"). In Tyson, Macon County Greyhound Park, Inc., d/b/a
VictoryLand ("VictoryLand"), commenced an actlion in the Maccon

Circult Court against John M., Tyson, Jr., individually and in

21
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his cfficial capacity as special prosecutor and commander of
the Gowvernor's Task Force on Illegal Gaming, seeking
injunctive and declaratory relief. Specifically, VictoryLand
sought a declaration that c¢ertain gaming machines abt 1ts
facility were legal, as well as an injunction preventing Tyson
from geizing them. Tyson ccontended that the Macon Circuit
Court did not have subject-matter jurisdiction over a civil
acticn seeking to enjoin the enforcement of the criminal laws
of the State. This Court stated on appeal:

"The g¢eneral zrule 1s that a court may not
interfere with the enforcement of c¢riminal laws
through a c¢civil action; instead, the party aggrieved
by such enforcement shall make his case 1n the

prosecution of the criminal action:

"It 18 a plain propositicn of law that
equity will not exert its powers merely to

enjoin criminal or quasi criminal
prosecutions, "though the conseguences Lo
the complainant of allowing the
prosecutions to proceed may be ever so
grievous and ilrreparable."” Brown v.
Rirmingham, 140 Ala. [5%0,] 00, 37 South.
[173,1 174 [(1904)]. "His remedy at law is

plain, adequate, and complete by way of
establishing and having his 1innocence
adjudged in the c¢riminal court."” Id.'

"Board of Comm'rs of Mobile v. Crr, 181 Ala. 308,
318, 61 3c. 920, 923 (1913). See also 2Z2A Am., Jur.
2d Declaratory Judgments § 57 (2003) ('A declaratory
judgment will generally nct be granted where its
only effect would ke to decide matters which

272



1080826; 1081C15

properly should be decided in & c¢riminal action.').

"'"The general rule that courts of
equitable Jurisdiction will not enjoin
criminal proceedings or prosecutions
applies .o to prosecutions which are
merely threatened or anticipated as well as
to those which have already been commenced.

The rule extends to ... searches and
gelzures in the course of investigation of
crime ....

"'It 1s not a ground for injunctive
relief that the prosecuting officer has
erroneously construed the statute on which
the prosecution is based so as to include
the act or acts which it is the purpose cof
the prosecution to punish.

"'Tf the statute, or interpretaticn
therecf, on which the prosecution is based
is wvalild, the fact that the enforcement
thereof would materially injure the
complainant's business or property
constitutes no ground for equitable
interference, and is nct sufficient reason
for asking a court of equity to ascertain
in advance whether the business as
conducted 1is in wviolation of a penal

statute L
"43A C.J.S. Injunctions & 280 (2004) (footnote
omitted).”
Tyson, So. 3d at .

Tyson further recognized the danger of "a court
exercising equitable jurisdiction ... interfer[ing] with the

orderly functicning of the executive branch within its zone of

23
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discretion in vicolation of the separation-of-powers doctrine
set forth at & 43 of the Alabama Constitution of 1%01 ...."
So. 3d at . We held in Tyson:

"The complaint in this actiocn does not present

a situation in which the plaintiff acknowledges that
his conduct 18 prohibited by a statute and then

challenges LThe enforceability of the statute. To
the contrary, Victoryland strenucusly maintains its
innocence, Entertainment of a ¢ivil action for

injunctive and declaratory relief under such

circumstance cannot be countenanced lest the trial

court bhecome inveolved in a role that should he left

to Lthe fact-finder in a c¢riminal proceeding

following a plea of not guilty."
~ So. 3d at

Thus, in Tyson, the target of a possible ¢riminal probke
filed a declaratory-judgment action seeking a determination as
to whether its conduct was legal, and Lhe relief reqguested
sought tTo interfere with the executive branch's exergise of
its discretion in enforcing the law. Such action, we held,
ran afoul of several well established legal principles: that
equity generally will not enjoin c¢riminal or guasi-criminal
prosecutions; that a declaratory-judgment acticn will not be
entertained for the purpcse of deciding matters that should

properly bhe decided in a c¢riminal action; and that the

separation-cf-powers doctrine of Ala. Const. 1%01, & 43, bars

24
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a court from interfering with the orderly functioning of the
executive branch cperating within its zone of discretion.

Certain aspects of the declaratory-judgment action below
are clearly impermissible under Tyson. Specifically, the
City, Surles, and Minor all attempted to seek a Jjudgment
declaring whether anticipated conduct--the c¢peration of
electronic machine bingo--would be lawful. The City wenbt even
further and sought injunctive relief preventing law
enforcement from exercising its discretionary law-enforcement
function. This is precisely the type of Judicial action this
Court in Tyson recognized as impermissible; it is not within
the trial court's power to entertain such claims.

That said, the City, Surles, and Minor all also sought a
judgment declaring whether the City's ordinance falls within
the limited grant of authority provided by Amendment No. 542,
Ala. Const. 1901 (ncow Local Amendments to Ala. Const. 1901,
St. Clair County, & 2 (0ff., Recomp)); Act. No, 91-710; and Act
No. 393-687, to enact a regulatory scheme governing bingo in

St. Clair County. These c¢laims are the only c¢laims we

addressed in our original opinicn in these appeals; this Court

was presented a pure question of law that raises none of the
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concerns expressed in Tyson. Specifically, such a declaration
does not involve a determination as to whether certain conduct
by the parties would violate the criminal law. Indeed, the
facts of this casgse reveal no allegedly illegal conduct taking
place, and no criminal law 1s at issue. Further, =such a
determination, alone, does not involve the trial court's using
equitakle powers Lo enjoin criminal o©r quasi-criminal
prosecutions. Although the City sought such injunctive relief
as one of the many claims presented in this matter, the trial
court, under Tyscn, does not possess the power to limit law
enforcement in such fashion. Thus, these two concerns
expressed in Tyscn have no application in this case.
Finally, an action under the Declaratory Judgment Act to
determine whether the regulatory scheme of the grdinance falls
within the authority granted by Amendment No. 542, Act No. %1-
710, and Act No. 93-687 to regulate bkingc does not ab initic
interfere with the discretion afforded the executive branch in
enforcing criminal laws. The decision this Court reached in
its original opinion--that the ordinance is unceonstitutional
and tThat the trial court erred in heolding otherwise--did not

operate to restrict executive-branch discretion in conflict
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with & 43. Whether any declaratory-judgment action addressing
the constituticonality or legality of an ordinance c¢could in the
future operate to restrict executive branch discretion--or
whether § 43 would bar such future restriction--was nct an
issue in our original decision.

ITT.

I see no Jurisdicticnal barrier to this Court's original
decizion in this matter; therefore, 1 respectfully dissent
from withdrawing the original opinicn and dismissing these
appeals.

Bolin, J., concurs,.
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