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I . F a c t s and P r o c e d u r a l H i s t o r y 

On A p r i l 9, 200 9, APS f i l e d a c o m p l a i n t i n t h e t r i a l 

c o u r t a g a i n s t S p i n k s and C o m p e n s a t i o n S o l u t i o n s , I n c . , d/b/a 

P e o p l e L i n k HR ( " P e o p l e L i n k " ) . The c o m p l a i n t a l l e g e d , among 

o t h e r t h i n g s , t h a t S p i n k s became e m p l o y e d by APS on A p r i l 14, 

2 0 0 3 ; t h a t , on J a n u a r y 11, 2006, S p i n k s e n t e r e d i n t o a w r i t t e n 

employment agreement ("the employment agreement") w i t h A P S ; 

t h a t t h e employment agreement c o n t a i n e d a n o n c o m p e t i t i o n 

c l a u s e and a n o n s o l i c i t a t i o n c l a u s e , b o t h o f w h i c h w o u l d 

become e f f e c t i v e upon t h e t e r m i n a t i o n o f S p i n k s ' s employment 

w i t h A P S ; t h a t S p i n k s r e s i g n e d h e r employment w i t h APS i n 

M a r c h 2009 and, i n v i o l a t i o n o f t h e n o n c o m p e t i t i o n c l a u s e i n 

t h e employment a g r e e m e n t , i m m e d i a t e l y became e m p l o y e d by 

P e o p l e L i n k ; t h a t S p i n k s a l s o v i o l a t e d t h e n o n s o l i c i t a t i o n 

c l a u s e i n t h e employment agreement a f t e r she was e m p l o y e d by 

P e o p l e L i n k ; and t h a t S p i n k s ' s v i o l a t i o n s o f t h e employment 

agreement were c a u s i n g APS t o s u f f e r i r r e p a r a b l e harm. The 

c o m p l a i n t a s s e r t e d t h r e e c o u n t s : c o u n t one r e q u e s t e d 

d e c l a r a t o r y r e l i e f a g a i n s t b o t h d e f e n d a n t s ; c o u n t two a l l e g e d 

b r e a c h o f c o n t r a c t a g a i n s t S p i n k s ; and c o u n t t h r e e a l l e g e d 
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t o r t i o u s i n t e r f e r e n c e w i t h c o n t r a c t u a l r e l a t i o n s a g a i n s t 

P e o p l e L i n k . 

On May 4, 2009, APS f i l e d b o t h a m o t i o n f o r a t e m p o r a r y 

r e s t r a i n i n g o r d e r ("TRO") and a m o t i o n f o r a p r e l i m i n a r y 

i n j u n c t i o n , s e e k i n g t o e n j o i n S p i n k s " f r o m h e r c o n t i n u e d 

employment w i t h ... P e o p l e L i n k " o r , i n t h e a l t e r n a t i v e , t o 

e n j o i n " e i t h e r [ d ] e f e n d a n t f r o m c o n t a c t i n g any o f A P S ' [ s ] 

c u r r e n t c u s t o m e r s . " 

On June 16, 2009, S p i n k s f i l e d a " m o t i o n t o c o m p e l 

a r b i t r a t i o n and t o d i s m i s s o r s t a y p e n d i n g a r b i t r a t i o n . " I n 

t h e m o t i o n , S p i n k s c o n t e n d e d t h a t " [ t ] h e r e l a t i o n s h i p b e t ween 

[ A P S ] and S p i n k s i s g o v e r n e d by an a r b i t r a t i o n a greement 

[ ( ' t h e a r b i t r a t i o n a g r e e m e n t ' ) ] ... e x e c u t e d by [ A P S ] and 

S p i n k s on o r a b o u t November 10, 2003." S p i n k s a l s o c o n t e n d e d 

t h a t t h e a r b i t r a t i o n a greement r e q u i r e d t h a t " [ a ] n y d i s p u t e 

a r i s i n g o u t o f [ S p i n k s ' s ] employment w i t h [ A P S ] ... w i l l be 

s u b m i t t e d t o b i n d i n g a r b i t r a t i o n . " F u r t h e r m o r e , S p i n k s 

c o n t e n d e d t h a t , " [ a ] s t h i s c a s e i s p r o p e r l y t h e s u b j e c t o f 

a r b i t r a t i o n , i t s h o u l d n o t have been f i l e d i n [ t h e t r i a l 

c o u r t ] , " and, t h u s , S p i n k s c o n t e n d e d , t h e t r i a l c o u r t " s h o u l d 
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d i s m i s s [ A P S ' s ] c l a i m s a g a i n s t S p i n k s b e c a u s e a l l c l a i m s a r e 

s u b j e c t t o a r b i t r a t i o n . " 

A f t e r a b r i e f h e a r i n g , t h e t r i a l c o u r t , on June 30, 2009, 

e n t e r e d an o r d e r p r o v i d i n g as f o l l o w s : 

" 1 . The C o u r t f i n d s t h a t [ A P S ] has s a t i s f i e d t h e 
e v i d e n t i a r y b u r d e n f o r o b t a i n i n g a p r e l i m i n a r y 
i n j u n c t i o n . 

"2. The C o u r t o r d e r s D e f e n d a n t S p i n k s t o 
i m m e d i a t e l y c e a s e h e r employment r e l a t i o n s h i p w i t h 
[ P e o p l e L i n k ] . The C o u r t f u r t h e r o r d e r s D e f e n d a n t 
S p i n k s t o i m m e d i a t e l y c e a s e c o n t a c t i n g any e m p l o y e e s 
o f [ A P S ] ; c e a s e c o n t a c t w i t h any c u r r e n t c u s t o m e r s 
o f [ A P S ] ; and t o o t h e r w i s e c e a s e v i o l a t i n g h e r 
employment agreement w i t h [ A P S ] . 

"3. The C o u r t o r d e r s D e f e n d a n t S p i n k s and 
[ P e o p l e L i n k ] n o t t o resume t h e i r employment 
r e l a t i o n s h i p u n t i l a f i n a l r e s o l u t i o n o f t h i s m a t t e r 
i s r e a c h e d . 

"4. The C o u r t h e r e b y g r a n t s D e f e n d a n t T o r i e 
S p i n k s ' [ s ] M o t i o n t o Compel A r b i t r a t i o n and h e r e b y 
c o m p e l s t h e p a r t i e s t o a r b i t r a t e and s t a y s a l l 
p r o c e e d i n g s i n d e f i n i t e l y . 

" [ 5 ] . T h i s c a s e i s h e r e b y removed f r o m t h e 
c o u r t ' s t r i a l d o c k e t . The C o u r t w i l l r e t a i n 
j u r i s d i c t i o n f o r p u r p o s e s o f e n f o r c i n g t h i s 
P r e l i m i n a r y I n j u n c t i o n . " 

S p i n k s a p p e a l s f r o m t h e t r i a l c o u r t ' s o r d e r i n s o f a r as i t 

g r a n t e d APS's m o t i o n f o r a p r e l i m i n a r y i n j u n c t i o n . 1 

1The o t h e r d e f e n d a n t b e l o w , P e o p l e L i n k , i s n o t a p a r t y t o 
t h i s a p p e a l . 

4 



1081379 

I I . S t a n d a r d o f R e v i e w 

" ' " [ T ] h e g r a n t o f , o r r e f u s a l t o g r a n t , a 
p r e l i m i n a r y i n j u n c t i o n r e s t s l a r g e l y i n t h e 
d i s c r e t i o n o f t h e t r i a l c o u r t and t h a t c o u r t ' s 
l a t i t u d e i n t h i s a r e a i s c o n s i d e r a b l e ; i f no abuse 
o f t h a t d i s c r e t i o n i s shown, i t s a c t i o n w i l l n o t be 
d i s t u r b e d on a p p e a l . " ' A p p a l a c h i a n T r a n s p . Group,  
I n c . v. P a r k s , 738 So. 2d 878 , 882 ( A l a . 
1 9 9 9 ) ( q u o t i n g T e l e p r o m p t e r o f M o b i l e , I n c . v. Bayou  
C a b l e TV, 428 So. 2d 17, 19 ( A l a . 1 9 8 3 ) ) . T h i s C o u r t 
has d e f i n e d an abuse o f d i s c r e t i o n as d i s c r e t i o n 
t h a t ' " e x c e e d [ s ] t h e bounds o f r e a s o n , a l l t h e 
c i r c u m s t a n c e s b e f o r e t h e l o w e r c o u r t b e i n g 
c o n s i d e r e d . " ' A p p a l a c h i a n T r a n s p . Group, 738 So. 2d 
a t 882. ' " D i s c r e t i o n e x e r c i s e d by t h e t r i a l c o u r t 
w i t h r e s p e c t t o a p r e l i m i n a r y i n j u n c t i o n i s a l e g a l 
o r j u d i c i a l one w h i c h i s s u b j e c t t o r e v i e w f o r abuse 
o r i m p r o p e r e x e r c i s e , as where t h e r e has been a 
v i o l a t i o n o f some e s t a b l i s h e d r u l e o f l a w o r 
p r i n c i p l e o f e q u i t y , o r a c l e a r m i s a p p r e h e n s i o n o f 
c o n t r o l l i n g l a w , " ' and where i t i s c l e a r t h a t t h e 
t r i a l c o u r t e x c e e d e d i t s d i s c r e t i o n , t h e a p p e l l a t e 
c o u r t w i l l r e v e r s e t h e o r d e r o r t h e j u d g m e n t . 738 
So. 2d a t 882-83 ( q u o t i n g T e l e p r o m p t e r o f M o b i l e , 
428 So. 2d a t 1 9 ) ( e m p h a s i s o m i t t e d ) . " 

B u t l e r v. Roome, 907 So. 2d 432, 434 ( A l a . 2 0 0 5 ) . 

I I I . I s s u e s 

S p i n k s r a i s e s f i v e i s s u e s on a p p e a l ; however, t h e 

d i s p o s i t i v e i s s u e s may be s u m m a r i z e d as f o l l o w s : (1) w h e t h e r 

t h e t r i a l c o u r t r e t a i n e d j u r i s d i c t i o n t o i s s u e t h e p r e l i m i n a r y 

i n j u n c t i o n a g a i n s t S p i n k s and P e o p l e L i n k when, i n t h e same 

o r d e r , t h e t r i a l c o u r t c o m p e l l e d APS's c l a i m s a g a i n s t S p i n k s 

and P e o p l e L i n k t o a r b i t r a t i o n and s t a y e d a l l p r o c e e d i n g s ; and 

5 



1081379 

(2) w h e t h e r t h e t r i a l c o u r t e r r e d i n i s s u i n g t h e p r e l i m i n a r y 

i n j u n c t i o n w i t h o u t r e q u i r i n g APS t o p o s t a bond. 

IV. D i s c u s s i o n 

A. J u r i s d i c t i o n 

On a p p e a l , S p i n k s a r g u e s , w i t h o u t s p e c i f i c c i t a t i o n t o 

any l e g a l a u t h o r i t y , t h a t t h e t r i a l c o u r t was w i t h o u t 

j u r i s d i c t i o n t o i s s u e t h e p r e l i m i n a r y i n j u n c t i o n . 

S p e c i f i c a l l y , S p i n k s a r g u e s t h a t t h e a r b i t r a t i o n a g r e e m e n t 

r e q u i r e s t h a t a l l d i s p u t e s a r i s i n g o u t o f h e r employment w i t h 

APS must be s u b m i t t e d t o b i n d i n g a r b i t r a t i o n ; t h a t n e i t h e r t h e 

employment agreement n o r t h e a r b i t r a t i o n a greement " c a r v e o u t 

an e x c e p t i o n f o r i n j u n c t i v e r e l i e f " o r " p r o v i d e t h e c i r c u i t 

c o u r t any a u t h o r i t y t o p r o v i d e emergency i n j u n c t i v e r e l i e f , " 

S p i n k s ' s b r i e f , p. 16; and t h a t " t h e A m e r i c a n A r b i t r a t i o n 

A s s o c i a t i o n R u l e s g o v e r n i n g employment d i s p u t e s p r o v i d e t h [ a t ] 

i n t e r i m r e l i e f may be awarded by t h e a r b i t r a t o r . " I d . 

A c c o r d i n g l y , S p i n k s c o n t e n d s , t h e t r i a l c o u r t was w i t h o u t 

j u r i s d i c t i o n t o i s s u e t h e p r e l i m i n a r y i n j u n c t i o n , and, t h u s , 

S p i n k s s a y s , " t h e i n j u n c t i o n must be d i s s o l v e d . " I d . 

C o n v e r s e l y , APS, c i t i n g H o l i d a y I s l e , LLC v. A d k i n s , 12 

So. 3d 1173 ( A l a . 2 0 0 8 ) , a r g u e s t h a t , " d e s p i t e t h e e x i s t e n c e 

6 



1081379 

o f an e n f o r c e a b l e a r b i t r a t i o n a g r e e m e n t , " APS's b r i e f , p. 24, 

t h e t r i a l c o u r t n o n e t h e l e s s had j u r i s d i c t i o n t o i s s u e a 

p r e l i m i n a r y i n j u n c t i o n i n t h i s c a s e t o p r e s e r v e t h e s t a t u s quo 

b e t ween t h e p a r t i e s . S p e c i f i c a l l y , APS a r g u e s : 

" I n t h i s c a s e , ' s t a t u s quo' means t h a t APS 
s h o u l d be a l l o w e d t o c o n t i n u e t o o p e r a t e i t s 
b u s i n e s s w i t h o u t i n t e r f e r e n c e f r o m S p i n k s . S p i n k s 
s h o u l d n o t be a l l o w e d t o a l t e r t h e o r i g i n a l s t a t u s 
quo, i . e . , t h a t APS can o p e r a t e i t s b u s i n e s s w i t h o u t 
S p i n k s t r y i n g t o s t e a l i t s c l i e n t s o r e m p l o y e e s , o r 
o t h e r w i s e compete a g a i n s t APS w i t h t h e b e n e f i t s o f 
p r o p r i e t a r y and c o n f i d e n t i a l i n f o r m a t i o n o b t a i n e d 
d u r i n g h e r employment w i t h APS. T h a t i s t h e s t a t u s 
w h i c h , i n t h e a b s e n c e o f an i n j u n c t i o n , c a n n o t be 
o t h e r w i s e p r o t e c t e d . S h o u l d APS be f o r c e d t o a w a i t 
a r e s o l u t i o n o f t h e d i s p u t e by a r b i t r a t i o n , w i t h 
S p i n k s c o n t i n u i n g t o s o l i c i t b u s i n e s s f r o m c u r r e n t 
c l i e n t s o f APS and t o e n t i c e away APS e m p l o y e e s , 
t h e n i r r e p a r a b l e damage w o u l d be done t o APS's 
b u s i n e s s . " 

APS's b r i e f , p. 26. 

I n A d k i n s , t h i s C o u r t n o t e d t h a t t h e " ' m a j o r i t y o f 

f e d e r a l c o u r t s ... have c o n c l u d e d t h a t i n l i m i t e d s i t u a t i o n s 

a b i n d i n g a r b i t r a t i o n c l a u s e does n o t b a r a p l a i n t i f f f r o m 

s e e k i n g emergency i n j u n c t i v e r e l i e f o r o t h e r p r o v i s i o n a l 

r e m e d i e s i n c o u r t . ' " 12 So. 3d a t 1177 ( q u o t i n g Drago v.  

H o l i d a y I s l e , L.L.C., 537 F. Supp. 2d 1219, 1221 (S.D. A l a . 

2 0 0 7 ) ) . T h i s C o u r t a l s o n o t e d t h a t " [ t ] h e c o u r t i n Drago 

s p e c i f i c a l l y a d o p t e d t h e r e a s o n i n g o f t h e F o u r t h C i r c u i t C o u r t 
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o f A p p e a l s i n M e r r i l l L y n c h , P i e r c e , F e n n e r & S m i t h , I n c . v.  

B r a d l e y , 756 F.2d 1048, 1052 ( 4 t h C i r . 1 9 8 5 ) , as a b a s i s f o r 

c o n c l u d i n g t h a t i t may o r d e r e q u i t a b l e r e l i e f 'where an 

a r b i t r a l award c o u l d n o t r e t u r n t h e p a r t i e s s u b s t a n t i a l l y t o 

t h e s t a t u s quo.'" A d k i n s , 12 So. 3d a t 1177 ( q u o t i n g Drago, 

537 F. Supp. 2d a t 1 2 2 2 ) . The s t a t u s quo i s t h e " l a s t 

u n c o n t e s t e d s t a t u s " o f t h e p a r t i e s p r e c e d i n g t h e commencement 

o f t h e c o n t r o v e r s y . See Y e a r g i n C o n s t r . Co. v. P a r s o n s & 

W h i t t e m o r e Alabama Mach. & S e r v s . C o r p . , 609 F.2d 829, 831 

( 5 t h C i r . 1980) ( c i t i n g W a s h i n g t o n C a p i t o l s B a s k e t b a l l C l u b , 

I n c . v. B a r r y , 419 F.2d 472, 476 ( 9 t h C i r . 1 9 6 9 ) ) . 

As t h e f e d e r a l d i s t r i c t c o u r t i n Drago n o t e d : "The 

a n a l y s i s o f w h e t h e r an a r b i t r a l award c o u l d r e t u r n t h e p a r t i e s 

s u b s t a n t i a l l y t o t h e s t a t u s quo w o u l d a p p e a r t o be i d e n t i c a l 

o r a t l e a s t v e r y s i m i l a r t o t h e a n a l y s i s o f i r r e p a r a b l e harm 

" 537 F. Supp. 2d a t 1222. I n t h i s c a s e , i f t h e t r i a l 

c o u r t ' s p r e l i m i n a r y i n j u n c t i o n was a p p r o p r i a t e l y i s s u e d , an 

a r b i t r a l award l i k e l y c o u l d n o t r e t u r n t h e p a r t i e s t o t h e 

s t a t u s quo b e c a u s e , as t h e F o u r t h C i r c u i t s t a t e d i n B r a d l e y : 

"When [a f o r m e r employee] b r e a c h e s h [ e r ] employment 
c o n t r a c t by s o l i c i t i n g h [ e r ] f o r m e r e m p l o y e r ' s 
c u s t o m e r s , a n o n s o l i c i t a t i o n c l a u s e r e q u i r e s 
i m m e d i a t e a p p l i c a t i o n t o have any e f f e c t . An 
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i n j u n c t i o n even a few days a f t e r s o l i c i t a t i o n has 
begun i s u n s a t i s f a c t o r y b e c a u s e t h e damage i s done. 
The c u s t o m e r s c a n n o t be ' u n s o l i c i t e d . ' I t may be 
i m p o s s i b l e f o r t h e a r b i t r a l award t o r e t u r n t h e 
p a r t i e s s u b s t a n t i a l l y t o t h e s t a t u s quo a n t e b e c a u s e 
t h e p r e v a i l i n g p a r t y ' s damages may be t o o 
s p e c u l a t i v e . " 

756 F.2d a t 1054. A c c o r d i n g l y , we c o n c l u d e t h a t t h e t r i a l 

c o u r t had j u r i s d i c t i o n t o i s s u e a p r e l i m i n a r y i n j u n c t i o n t o 

p r e s e r v e t h e s t a t u s quo p e n d i n g c o m p l e t i o n o f t h e a r b i t r a t i o n 

p r o c e e d i n g . 

B. Payment o f bond 

On a p p e a l , S p i n k s , c i t i n g A n d e r s v. F o w l e r , 423 So. 2d 

838 ( A l a . 1 9 8 2 ) , and L i g h t s e y v. K e n s i n g t o n M o r t g a g e & F i n a n c e  

C o r p . , 294 A l a . 281, 315 So. 2d 431 ( 1 9 7 5 ) , a r g u e s t h a t t h e 

t r i a l c o u r t e r r e d by i s s u i n g t h e p r e l i m i n a r y i n j u n c t i o n 

b e c a u s e , S p i n k s s a y s , " [ t ] h e O r d e r r e q u i r e s no bond f r o m APS 

f o r t h e payment o f c o s t s , damages, and a t t o r n e y s ' f e e s s h o u l d 

i t be f o u n d t h a t S p i n k s was i m p r o p e r l y e n j o i n e d , and t h e O r d e r 

makes no s p e c i f i c f i n d i n g b a s e d upon c o m p e t e n t e v i d e n c e t h a t 

an e x c e p t i o n t o t h e m a n d a t o r y bond r e q u i r e m e n t e x i s t s . " 

S p i n k s ' s b r i e f , pp. 17-18. We a g r e e . 

R u l e 6 5 ( c ) , A l a . R. C i v . P., p r o v i d e s : 

"No r e s t r a i n i n g o r d e r o r p r e l i m i n a r y i n j u n c t i o n 
s h a l l i s s u e e x c e p t upon t h e g i v i n g o f s e c u r i t y by 
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t h e a p p l i c a n t , i n s u c h sum as t h e c o u r t deems 
p r o p e r , f o r t h e payment o f s u c h c o s t s , damages, and 
r e a s o n a b l e a t t o r n e y f e e s as may be i n c u r r e d o r 
s u f f e r e d by any p a r t y who i s f o u n d t o have been 
w r o n g f u l l y e n j o i n e d o r r e s t r a i n e d ; p r o v i d e d , 
h o wever, no s u c h s e c u r i t y s h a l l be r e q u i r e d o f t h e 
S t a t e o f Alabama o r o f an o f f i c e r o r a g e n c y t h e r e o f , 
and p r o v i d e d f u r t h e r , i n t h e d i s c r e t i o n o f t h e 
c o u r t , no s u c h s e c u r i t y may be r e q u i r e d i n d o m e s t i c 
r e l a t i o n s c a s e s . " 

A l s o , " ' t h e r e a r e [ o t h e r ] n e c e s s a r y e x c e p t i o n s t o s u c h an 

a b s o l u t e h o l d i n g i n a l l c a s e s u n d e r R u l e 6 5 ( c ) , s u c h as 

r e q u i r i n g o n l y a n o m i n a l s e c u r i t y , o r where t h e l i t i g a n t i s 

i m p e c u n i o u s o r t h e i s s u e i s one o f o v e r r i d i n g p u b l i c 

c o n c e r n . ' " A n d e r s , 423 So. 2d a t 840 ( q u o t i n g L i g h t s e y , 294 

A l a . a t 285, 315 So. 2d a t 434, c i t i n g i n t u r n C h a r l e s A. 

W r i g h t & A r t h u r R. M i l l e r , F e d e r a l P r a c t i c e and P r o c e d u r e , 

C i v i l § 2954, p. 5 2 9 ) . 

APS does n o t c o n t e n d t h a t any o f t h e e x c e p t i o n s l i s t e d 

above a p p l y i n t h i s c a s e ; i n s t e a d , APS, c i t i n g s e v e r a l f e d e r a l 

a u t h o r i t i e s , c o n t e n d s t h a t " t h e r e i s a u t h o r i t y f o r t h e f a c t 

t h a t t h i s r e q u i r e m e n t [ o f p o s t i n g a bond] i s n o t a b s o l u t e . " 2 

APS's b r i e f , p. 12. S p e c i f i c a l l y , APS n o t e s t h a t c e r t a i n 

2 I t i s u n c l e a r w h e t h e r APS i s r e f e r r i n g t o R u l e 6 5 ( c ) , 
A l a . R. C i v . P., o r R u l e 6 5 ( c ) , F e d . R. C i v . P., o r b o t h , when 
i t s t a t e s t h a t " t h e r e i s a u t h o r i t y f o r t h e f a c t t h a t t h i s 
r e q u i r e m e n t [ o f p o s t i n g a bond] i s n o t a b s o l u t e . " 
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f e d e r a l d e c i s i o n s have h e l d t h a t , u n d e r c e r t a i n c i r c u m s t a n c e s , 

d i s t r i c t c o u r t s have t h e d i s c r e t i o n t o d i s p e n s e w i t h t h e bond 

r e q u i r e m e n t o f R u l e 6 5 ( c ) , Fed. R. C i v . P. 3 A d d i t i o n a l l y , APS 

c o n t e n d s t h a t t h i s C o u r t s h o u l d a p p l y i n t h i s c a s e t h e 

r a t i o n a l e s e t f o r t h i n t h o s e f e d e r a l d e c i s i o n s b e c a u s e , APS 

s a y s , "Alabama c o u r t s have r e l i e d upon f e d e r a l c a s e l a w i n t h e 

i n t e r p r e t a t i o n o f R u l e 65." APS's b r i e f , p. 12 ( c i t i n g 

3APS c i t e s t h e f o l l o w i n g f e d e r a l c a s e s i n s u p p o r t o f i t s 
argument: I n t e r n a t i o n a l C o n t r o l s C o r p . v. V e s c o , 490 F.2d 
1334, 1356 (2d C i r . 1974) ("[W]e have s t a t e d t h a t , e s p e c i a l l y 
i n v i e w o f t h e p h r a s e -- 'as t h e c o u r t deems p r o p e r ' -- t h e 
d i s t r i c t c o u r t may d i s p e n s e w i t h s e c u r i t y where t h e r e has been 
no p r o o f o f l i k e l i h o o d o f harm t o t h e p a r t y e n j o i n e d . " 
( c i t a t i o n s o m i t t e d ) ) ; D o c t o r ' s A s s o c s . , I n c . v. D i s t a j o , 107 
F.3d 126, 136 (2d C i r . 1997) ("Rule 6 5 ( c ) [ , F e d . R. C i v . P.,] 
g i v e s t h e d i s t r i c t c o u r t w i d e d i s c r e t i o n t o s e t t h e amount o f 
a bond, and even t o d i s p e n s e w i t h t h e bond r e q u i r e m e n t 'where 
t h e r e has been no p r o o f o f l i k e l i h o o d o f harm, o r where t h e 
i n j u n c t i v e o r d e r was i s s u e d " t o a i d and p r e s e r v e t h e c o u r t ' s 
j u r i s d i c t i o n o v e r t h e s u b j e c t m a t t e r i n v o l v e d . " ' " ( c i t a t i o n 
o m i t t e d ) ) ; P o p u l a r Bank o f F l o r i d a v. Banco P o p u l a r de P u e r t o  
R i c o , 180 F.R.D. 4 61 , 4 63 (S.D. F l a . 1 998) ( " A l t h o u g h t h e 
l a n g u a g e o f R u l e 6 5 ( c ) [ , Fed. R. C i v . P.,] a p p e a r s t o be 
m a n d a t o r y , o v e r t h e p a s t t w e n t y y e a r s , f e d e r a l c o u r t s have 
come t o r e c o g n i z e t h a t t h e d i s t r i c t c o u r t p o s s e s s e s d i s c r e t i o n 
o v e r w h e t h e r t o r e q u i r e t h e p o s t i n g o f s e c u r i t y . " ) ; and 
C l a r k s o n Co. v. Shaheen, 544 F.2d 624, 632 (2d C i r . 1976) 
("Because no r e q u e s t f o r a bond was e v e r made i n t h e d i s t r i c t 
c o u r t , and b e c a u s e , u n d e r Fed. R. C i v . P. 65, t h e amount o f 
any bond t o be g i v e n upon t h e i s s u a n c e o f a p r e l i m i n a r y 
i n j u n c t i o n r e s t s w i t h i n t h e sound d i s c r e t i o n o f t h e t r i a l 
c o u r t ... , t h e d i s t r i c t c o u r t may d i s p e n s e w i t h t h e f i l i n g o f 
a bond." ( c i t a t i o n s o m i t t e d ) ) . 
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L i g h t s e y , 294 A l a . a t 285, 315 So. 2d a t 4 3 4 ) . M o r e o v e r , APS 

c o n t e n d s t h a t 

" [ t ] h e r a t i o n a l e f r o m t h e f e d e r a l d e c i s i o n s i s 
c o n s i s t e n t w i t h t h e e x p r e s s l a n g u a g e o f [ R u l e 6 5 ( c ) , 
A l a . R. C i v . P . ] , w h i c h o n l y r e q u i r e s t h e g i v i n g o f 
s e c u r i t y ' i n s u c h sums as t h e c o u r t deems p r o p e r . ' 
F u r t h e r , as n o t e d by t h e f e d e r a l c o u r t s , t h e b u r d e n 
s h o u l d be on t h e e n j o i n e d p a r t y t o r e q u e s t a bond. 
S p i n k s d i d n o t make any r e q u e s t o f t h e t r i a l c o u r t 
f o r a bond p r i o r t o f i l i n g h e r a p p e a l i n t h i s c a s e . " 

APS's b r i e f , p. 15. 

Alabama l a w , however, c l e a r l y p r o v i d e s t h a t " [ i ] t i s 

m a n d a t o r y t h a t s e c u r i t y be g i v e n u n d e r R u l e 6 5 ( c ) , ' u n l e s s t h e 

t r i a l c o u r t makes a s p e c i f i c f i n d i n g b a s e d upon c o m p e t e n t 

e v i d e n c e t h a t one o r more o f t h e e x c e p t i o n s , s t a t i n g them, do 

e x i s t . ' " A n d e r s , 423 So. 2d a t 840 ( q u o t i n g L i g h t s e y , 294 

A l a . a t 285, 315 So. 2d a t 434) ( e m p h a s i s a d d e d ) ; see a l s o  

C h u n c h u l a E n e r g y C o r p . v. C i b a - G e i g y C o r p . , 503 So. 2d 1211, 

1215 ( A l a . 1987) ( s t a t i n g t h a t t h e p r o v i s i o n s o f R u l e 6 5 ( c ) 

a r e " m a n d a t o r y " ) . F u r t h e r m o r e , t h i s C o u r t has l o n g r e c o g n i z e d 

t h e a b o v e - s t a t e d r u l e . See Ex p a r t e M i l l e r , 129 A l a . 130, 

133, 30 So. 611, 612 (1901) ( s t a t i n g t h a t " [ t ] h e r e can be no 

i n j u n c t i o n ... u n t i l t h e bond has been g i v e n " ) ( q u o t e d w i t h 

a p p r o v a l i n A n d e r s , 423 So. 2d a t 840, and L i g h t s e y , 294 A l a . 

a t 433, 315 So. 2d a t 2 8 4 ) . APS's a r g u m e n t s f a i l t o c o n v i n c e 
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us t h a t we s h o u l d a l t e r t h i s C o u r t ' s w e l l e s t a b l i s h e d r u l e on 

t h i s i s s u e . 4 

H e r e , t h e t r i a l c o u r t i s s u e d a p r e l i m i n a r y i n j u n c t i o n 

w i t h o u t r e q u i r i n g APS t o g i v e s e c u r i t y as mandated by R u l e 

6 5 ( c ) , A l a . R. C i v . P. F u r t h e r m o r e , t h e t r i a l c o u r t f a i l e d t o 

make "a s p e c i f i c f i n d i n g b a s e d upon c o m p e t e n t e v i d e n c e t h a t 

one o r more o f t h e e x c e p t i o n s , s t a t i n g them, do e x i s t . " 

A n d e r s , 423 So. 2d a t 84 0. As n o t e d , " t h e r e can be no 

i n j u n c t i o n ... u n t i l t h e bond has been g i v e n . " A n d e r s , 423 

So. 2d a t 840 ( q u o t i n g Ex p a r t e M i l l e r , 129 A l a . a t 133, 30 

So. a t 612, q u o t e d w i t h a p p r o v a l i n L i g h t s e y , 294 A l a . a t 285, 

315 So. 2d a t 4 3 4 ) . A c c o r d i n g l y , " [ u ] n d e r t h e c l e a r mandate 

o f R u l e 6 5 ( c ) , and t h e p r e v i o u s d e c i s i o n s o f t h i s c o u r t , we 

have no a l t e r n a t i v e b u t t o r e v e r s e and remand." A n d e r s , 423 

So. 2d a t 840; see a l s o C h u n c h u l a E n e r g y C o r p . , 503 So. 2d a t 

1215-16 ( s t a t i n g t h a t an i n j u n c t i o n i s s u e d w i t h o u t t h e g i v i n g 

o f s e c u r i t y by t h e a p p l i c a n t " i s d e f e c t i v e and due t o be 

r e v e r s e d " ) . 

4We n o t e t h a t , a l t h o u g h f e d e r a l a u t h o r i t i e s a r e p e r s u a s i v e 
when t h i s C o u r t i n t e r p r e t s t h e Alabama R u l e s o f C i v i l 
P r o c e d u r e , f e d e r a l a u t h o r i t i e s a r e n o t b i n d i n g on t h i s C o u r t . 
See F i r s t B a p t i s t C h u r c h o f C i t r o n e l l e v. C i t r o n e l l e - M o b i l e  
G a t h e r i n g , I n c . , 409 So. 2d 727, 729 ( A l a . 1 9 8 1 ) . 
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V. C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , we r e v e r s e t h e t r i a l c o u r t ' s 

o r d e r i n s o f a r as i t g r a n t e d APS's m o t i o n f o r a p r e l i m i n a r y 

i n j u n c t i o n , and we remand t h e c a u s e t o t h e t r i a l c o u r t w i t h 

d i r e c t i o n s t o e n t e r an o r d e r c o n s i s t e n t w i t h t h i s o p i n i o n . 

B e c a u s e t h e p r e l i m i n a r y i n j u n c t i o n i s i n v a l i d as a m a t t e r o f 

law as a r e s u l t o f t h e t r i a l c o u r t ' s f a i l u r e t o r e q u i r e APS t o 

p o s t a bond, see A n d e r s , 423 So. 2d a t 840 ( q u o t i n g Ex p a r t e  

M i l l e r , 129 A l a . a t 133, 30 So. a t 6 1 2 ) , we p r e t e r m i t as 

u n n e c e s s a r y d i s c u s s i o n o f t h e o t h e r i s s u e s r a i s e d by S p i n k s ' s 

a p p e a l . See A n d e r s , 423 So. 2d a t 841 ( c o n c l u d i n g t h a t t h e 

t r i a l c o u r t e r r e d by i s s u i n g t h e p r e l i m i n a r y i n j u n c t i o n 

w i t h o u t r e q u i r i n g t h e a p p l i c a n t t o p o s t a bond and s t a t i n g 

t h a t " [ o ] u r h o l d i n g r e q u i r e s t h a t we p r e t e r m i t d i s c u s s i o n o f 

t h e o t h e r i s s u e s r a i s e d by t h e s e a p p e a l s " ) . 

REVERSED AND REMANDED WITH DIRECTIONS. 

Cobb, C . J . , and W o o d a l l , P a r k e r , and Shaw, J J . , c o n c u r . 
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