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N.C.
v.
P.R. Caldwell

Appeal from Tallapoosa Circuit Court
{CV-07-900015)

WISE, Justice.

The plaintiff, N.C.,' appeals from a summary Judgment

entered by the Tallapoosa Circuit Court, in favor of P.R.

N.C.'s complaint filed in 2007 and in the Tallapoosa
Circuit Court was filed in the name of "N.C., & minor child,
by and through her guardian, J.C." The notice of appeal filed
in 2009 was filed in the name "N.C." It does not appear from
anything in the record, however, that N.C. has reached the age
of majority or has been emancipated.
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Caldwell, her physical-education teacher, as Lo all of her
claims against Caldwell. We reverse and remand.

Facts and Procedural History

In QOctocber 2005, N.C. was a student in tLhe seventh grade
at Edward Bell School; she had a physical-education class in
the school gym during the fifth period of the school davy,
which was taught by Caldwell. On October 31, 2005, after the
bell rang at the end of the physical-education ¢lass, Caldwell
accompanied the majority of the students outside the gym,
which was located in a separate building, and made sure Lthey
went into the other school buildings rather than into a nearby
parking lot. N.C. was getting her book bag from the
bleachers, and mcst of the other students had left the gym.
A.H., a male student 1in the 12th grade at the school,

approached N.C. and started pulling her tToward the boys'

locker room with him. Shcrtly before he fLurned his attenticn
to N.C., A.H. had made suggestive comments t¢ another girl,
but she ran out of the gym. A.H. and W.G., another male

student, pulled N.C. toward the boys' locker rcom, which was
located under the gym, She told them to stop and tried to

push away from them, but was not able to. A.H. pushed N.C.
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down the steps into the boys' locker room, and she fell and
hit her head on the rail. He then pulled her into the shower
and raped her while W.G. stocd watch.-

After the incident, N.C. left the gym and went to her
sixth-pericd c<¢lass without reporting the 1ncident to any
teacher or scheool official. Caldwell was outside the gym when
she left. N.C. told some of her girlfriends what had
happened, but asked them not to say anything. N.C. presented
evidence indicating that Caldwell had appointed A.H. to serve
as a student aide in the fifth-period physical-educaticn class
and also evidence indicating that before the incident several
female students had complained to Caldwell that A.H. had acted
inappropriately toward tLhem. On November 9, 2005, the
incident with N.C., was reported to school officials.

N.C., by and through her grandfather and guardian, J.C.,
filed a personal-injury acticn against the Tallapoosa County
Board of FEducation and against Caldwell and Glenda Menniefee,
the principal of the school, in their cfficial and individual
capacities. Caldwell and Menniefee filed a motion for a

summary Judgment, with supporting materials; the Board also

‘The record indicates that A.H. pleaded guilty to the
first-degree rape of N.C.
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filed a motion fcocr a summary Judgment, with supporting
materials. In the motion for a summary judgment, Caldwell and
Menniefee specifically asserted, among other things, that
N.C."'s claims agalinst them were barred by the doctrine of
State-agent immunity. N.C. filed a mection in opposition o
the metion for a summary Jjudgment as to Caldwell and attached
additional materials Lo support her motion; she apparently did
not oppose the entry of a summary Judgment for the Board and
Menniefee. Caldwell then filed motions to strike wvaricus
evidentiary items and a response tc N.C.'s opposition.

The trial court conducted a hearing on the wvarious
motions. Afterward, i1t entered the following ocrder:

"This matter has come befcre the Court on the

Motion for Summary Judgment for the defendants

Glenda Menniefee and P.R. Caldwell, the Moction for

Summary Judgment for the Tallapocsa County Board of

Education, and three Motions to Strike filed by P.R.

Caldwell. All parties have Dbriefed the issues

proposed and provided their evidence to the Court.

The Court held lengthy oral argument on February 17,

2009,

"[N.C.'s] Complaint alleged that the Tallapoosa
County Board c¢f Education was in vioclation of Title
IX for allegedly subjecting the minor plaintiff to

sexual discriminaticn through a hostile sexual
environment or was deliberately indifferent to a

hostile sexual environment. [N.C.] also stated a
claim, pursuant to 42 U.S5.C. & 1883, that defendants
Menniefee and Caldwell violated ~he minor
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plaintiff's Fourteenth Amendment Dus Process and
Equal Protection rights by failing to take
appropriate corrective acticon after having actual
knowledge that [A.H.] Was sexually harassing
students. [N.C.] also claimed that defendants
Menniefee and Caldwell negligently or wantonly
supervised the minor plaintiff and the students 1in
the minor plaintiff's class; left [A.H.]
unsupervised 1in a c¢lassroom setting with the minor
plaintiff and other students; and failed to report
pursuant to Alabama Code (197bh}) &% 26-14-3.

"[N.C.] has responded separately Lo the Motions
for Summary Judgment. [N.C.'s] filing on February
13, 200%, states that [N.C.] has no chjection to
this Court granting summary Jjudgment on behalf of
the Tallapoosa County Board of Education and Glenda
Menniefee, Nevertheless, since [N.C.] 1is a minor
and cannot contract to settle cases without approval
of the Court, this Court has reviewed the law and
evidence to determine whether summary Judgment
should be entered for the Tallapccsa County Board of
FEducation and Glenda Menniefee.

"[N.C.] contests summary Judgment for Mr.
Caldwell, candidly stating that its strongest
opposition is fTo summary Jjudgment on the state tort
claims, not the federal claim. P.R. Caldwell's
principal defense 1is dimmunity. [N.C.] has not
responded to Mr. Caldwell's arguments that the
official capacity c¢laim against him is duplicative
of the ¢laim against the Board of Education, that
there 1is no private right of action under Alabama
Code (1975) & 26-14-3, that there 1is no express or
implied duty toc provide a safe environment, and that
[N.C.,'"'s] request for an 'cokey the law' injunction is
due to fail.

"ITmmunity, both state and federal, 1s quite
strong. Qur Supreme Court has been particularly
reluctant to hold an educator responsible for sexual
misconduct by another. The Court has said that,
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without immunity, educators 'may act not on the
basis of policy, but with the goal of avoiding
personal liability or wvexatious suits,' Nance v.
Matthews, 622 So. 2d 297, 302 (Ala. 1993)y. In suilts
where a student was sexually assaulted either by
another student or outsider and where the educators
were accused of imprcocper supervision, the Supreme
Court has consistently found the educators immune on
summary Judgment. In cases where emplovees of a
board of education sexually assaulted students and
the supervigory educators were said ta have
knowledge of either the svecific sexual assaults or
that the board emplcyee would sexually assault
students, the Supreme Court has ruled in favor of
the educatcers on koth a motion for judgment on the
pleadings and a motion to dismiss. In cases where
there is notice to the supervisory educators cf a
potential for sexual or other physical misconduct by
one student on another or by an educator on a
student, the Supreme Court has consistently ruled in
favor of the supervisory educeators, either affirming
summary Jjudgment or, by order of mandamus, reqguiring
the trial court to enter summary Jjudgment. These
cases 1include decisions that either there 1s no
legal breach cof duty or that breach of any duty did
not proximately cause the sexual misconduct or
physical misconduct.

"The federal c¢laim against Mr. Caldwell 1s a
federal c¢ivil rights viclation. To be liable, Coach
Caldwell must both have acted with deliberate
indifference and have lcst qualified immunity.

[N.C.] cannot win on either argument, given the law
from the Alabama Supreme Court, as noted akove, and
federal caselaw. Importantly, for a government

emplovee to lose gualified immunity, the Eleventh
Circuit says a court must consider decisicons cof the

Alabama Supreme C(Court, J.5. Supreme Court, or
Eleventh Circuit Court of Appeals. [N.C.] cannot
present such caselaw, and this Court has not found
caselaw suppcrting [N.C.] in the Court's own

examination of this matter.
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N.

C.

"Pending before Lthe Court are three Mctions to
Strike. The Court has considered each and finds
porticns of those motions well taken. In resolution
of tThose Motions Lo Strike, the Court has not
considered any 1mproper evidence in reaching its

decision. However, should the Court deny the
Motions to Strike, the Ccurt finds tThat nothing
presented by [N.C.] overcomes the immunity possessed

by the defendants.

"Further, the claim for eguitable relief found
in Paragraphs 43 through 47 of [N.C.'s] Complaint is
due to be denied Zfor the reason stated in the
defendants' arguments.

"Having examined the law, reviewed Lhe evidence
presented by parties, and analyzed the arguments of
the parties, the Court finds that the defendants the
Tallapoosa County Board of Education, Glenda

Menniefee, and P.R. Caldwell, whether sued
officially or individually, are entitled to summary
judgment con all claims of [N.C.]. Therefore, it 1s

ORDERED, ADJUDGED and DECREED that summary Jjudgment
is enteraed in favor of the defendants the Tallapoosa
County Board of Educaticn, Glenda Menniefee, and
F.R. Caldwell, on all claims of [N.C.]. Costs of
court incurred are taxed as paid."

filed a motion to alter, amend, or wvacate, which was

denied by operation of law. This appeal followed.

Standard of Review

"'"This Court's review of & summary

judgment is de novo. Williams wv. State
Farm Mut. Auto. Ins. Co., 886 So. 2d 72, 74
(Ala. 2003). We apply the same standard of

review as the trial court applied.
Specifically, we must determine whether the
movant has made a prima facie showing that
no genulne issue of material fact exists



1081434

and that the movant 1s entitled to a
judgment as a matter of law. Rule 56(c),
Ala. R. Civ. P.; Blue Cross & Blue Shield
of Alabama wv. Hodurski, 899 So. 2d 949,
952-53 (Ala. 2004). In making such a
determination, we must review the evidence
in the light most favorable to the
nonmovant. Wilson wv. Brown, 49%6 So. 2d
756, 758 (Ala. 1986). Once the movant
makes a prima facle showing that there 1is
no genuine issue of material fact, the
burden then shifts to the nonmovant to
produce 'substantlal evidence' as to the
existence of a genuine issue of material
fact. Bass v. SouthTrust Bank of Baldwin
County, 538 So. 2Z2d 794, 797-98 (Ala. 1989);
Ala. Code 1975, & 12-21-12. '[S]ubstantial
evidence 1is evidence of such weight and
quality that falr-minded persons in the

exercise of impartial Judgment can
reascnably infer the existence of the fact
sought to be proved.' West v. Founders

Life Assur. Co. of Fla., 547 So. 2d 870,
871 (Ala. 19%89) ."!

"Prince wv. Poole, 935 So. 2d 431, 442 (Ala. 2006)
(quoting Dow v, Alabama Democratic Party, 897 So. 2d
1035, 1038-39 (Ala. 2004))."

Brown v. W,P. Media, Inc., 17 So., 3d 1167, 1169 {(Ala. 2009).

Discussion

In Ex parte Cranman, 792 So. 2d 2%2, 405 (Ala. 2000}, the

rule governing State-agent immunity was restated as follows:’

‘Cranman was & plurality opinion. The test set forth in
Cranman was subsequently adopted by a majority of the Court in
Ex parte Butts, 775 So. 2d 173, 178 (Ala. 2000).

8
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"A State agent shall be immune from g¢ivil
liability in his or her personal capacity when the
conduct made the bkasis of the c¢laim against the
agent 1s based upon the agent's

"{1l) formulating plans, policies, or designs; or

"(2) exercising his or her Judgment 1in the
administration of a department or agency of
government, Including, but not limited Lo, examples
such as:

"(a) making administrative
adjudicatiocns;

"(b) allocating resources;
"(c) negotiating contracts;

"{d) hiring, firing, transferring,
assigning, ¢r supervising personnel; or

"(2) discharging duties imposed on a department
or agency by statute, rule, or regqulation, insofar
as the statute, rule or regulation prescribes the
manner for performing the duties and the State agent
performs the duties in that manner; or

"(4) exercising judgment in the enforcement of
the c¢riminal laws c¢f the State, including, bhut not
limited to, law-enforcement cfficers’' arresting oz
attempting to arrest persons; or

"(5) exercising Jjudgment in the discharge of
duties imposed by statute, rule, or regulation in
releasing prisoners, counseling or releasing persons
of unsound mind, or educating students.

"Notwithstanding anything to the contrary in the
foregoing statement ¢of the rule, a State agent shall
not be immune from civil liability in his or her
perscnal capacity
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"{1l) when the Constitution or laws of the United
States, or the Constitution of this State, or laws,
rules, or regulations of this State enacted or
promulgated for Lhe purpose of zregulating the
activities of a governmental agency require
otherwise; or

"(2) when the State agent acts willfully,
maliciously, fraudulently, in bad faith, beyond his
or her authority, or under a mistaken interpretation
of the law."

792 So. 2d at 405. Also,

"[tlhis Court has established a
'burden-ghifting' process when a party raises the
defense of State-agent dimmunity. Giambrone v.
Douglas, 874 So. 2d 1046, 1052 (Ala. 2003}). In

orcder to claim State-agent immunity, a State agent
bears the burden of demonstrating that the
plaintiff's ¢claims arise from a function that would
entitle the State agent tc immunity. Giambrone, 874
So. 2d at 105b2; Ex parte Wood, 852 Sc. 2d 705, 708
(Ala. 2002). If the State agent makes such a
showing, tThe burden then shifts to the plaintiff to
show that the State agent acted willfully,
maliciously, fraudulently, in bad faith, or beyond

his or her authority. Glambrone, 874 So. 2d at
1052; Wood, 8%2 So. 2d at 709; Ex parte Davisg, 721
So. 2d 685, 689 (Ala. 1998). 'A State agent acts
beyond authority and 1s therefore not ilmmune when he
or she "faill[s] to discharge duties pursuant to
detailed rules or regulations, such as those stated
on a checklist."’ Giambrone, 874 So. 2d at 1052
(quoting Ex parte RButtg, 775 So. 2d 173, 178 (Ala.
2000)).°"

Ex parte Estate of Revnolds, 946 Sco. 2d 450, 452 (Ala. 20006).

"State-agent Immunity protects agents of the State in their

exercise of discretion in educating students. We will not

10
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second-guess their decisions.” Ex parte Blankenship, 806 So.

2ad 1186, 1190 (Ala. 2000). However, "[olnce 1t is determined
that State-agent immunity applies, State-agent immunity is
withheld upon a showing that the State agent acted willfully,
maliciously, fraudulently, in bad faith, or beyond his or her

autheority. Cranman, 792 So. 2d at 405." Ex parte Bitel, 45

So. 3d 1252, 1zb7-58 (Ala. 2010).
N.C. does not appear to take issue with the fact that
Caldwell would ordinarily be entitled to State-agent immunity

under Ex parte Cranman. However, she argues that, in this

case, Caldwell 1g not entitled to State-agent immunity
because, she alleges, there 135 a genuine issue of material
fact as to whether, in his acts and omissions, he was acting
beyond the scope of his authority. Specifically, she contends
that Caldwell acted beyond his authority when he allegedly
failed to properly supervise her, A.H., and W.GC. at the time
of the rape; when he allegedly allcowed A.H. fc act as a
teacher's aide; and when he ignored and failed to report
previcus claims by other female students of sexual harassment

by A.H. Therefore, she contends that the trial court srred in

11
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entering a summary Judgment for Caldwell on tThe basis of
State-agent immunity.®

In her deposition, N.C. specifically stated that A.H.
approached her after the Lifth-period dismissal bell had rung.
She also stated that Caldwell and the other students had left
the gym and that she, A.H., and W.G. were the only ones in the
gym when A.H. approached her. Finally, N.C. stated that, when
she left the gym after the rape, Caldwell was outside walking
by the stairs.

Caldwell presented evidence indicating that at the time
the rape occurred he was exercising judgment in accompanying
the students away from the gym and ensuring that they went to
other parts of the school. In his affidavit, Caldwell stated,
in part:

"My name is P.,R. Caldwell, At all times
relevant to this suit, I was emploved by the

Tallapoosa County Board of Educaticn as a physical
education teacher for high school students,

N.C. also addresses the admissibility of several
evidentiary items, Although tThe ftrial c¢ourt stated that
porticns of Caldwell's motions to strike were well taken, 1t
did not specify which, if any, of the evidentiary items it
struck, For purpcses of this opinion, we have treated all the
items considered as having been admitted. Therefcocre, we will
not address N.C.'s arguments regarding the admissibility of
the evidentiary i1tems.

12
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asslstant basketball coach and the athletics
director at Edward Bell High School.

"On October 31, 2005, the minor plaintiff
identified as 'N.C.' was a student in my fifth
period high school physical education ¢lass. There
were Ltwenty-one students in my fifth period class
that school vyear. The fifth period class was held
in the school's gym, which consists of a competition
gize gymnasium, separate welght room, lobby and
restrcoms and girls' and boys' locker rooms. There
are also two gtairwells and bleachers., A1l of these
are separated from Lhe rest of the school, with the
distance meaning that, unless I stood near the front
of the gym, I could not hear the school's bhells or
[pubic-anncuncement] system, which was also used fozx
security purposes. The locker rooms are located
underneath the gym so neither set of stairs leading
to the locker rooms nor the locker rooms themselves
are visible from the gym. Likewise, areas of the
lobby, the entire bhathrooms, in hetween cars in the
parking lot and the outside ¢f the building cannot
be seen from inside the gym. Based upon my own
judgment and discretion under the circumstances,
taking into account the weather, number cf students
present in the gym and curriculum and skills to be
taught on & particular day, I determined where the
students would ke during class (either outside, 1in
the gym cr in the weight room) and how they would be

supervisged, I had lbeen given no specific
instructions, either written or wverbal, Dby the
Tallapoosa County Board of Education or by any cof my
superiors (or anyone else) regarding how to

supervise the students in the gym, locker rooms and
welight room prior to the incident made the basis of
the complaint,. I also had bheen given no spegific
instructions or guildelines on how Lo supervise
students 1in the different areas when it was
necessary for me to divide them between the gym,
locker rooms and weight rcom. I was not giliven any
specific instructions or guidelines on how to
dismiss students at the end of the class period from

13
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the gym. There are no Board of Education policies
which specifically instruct me on how to do this.
In determining how to allocate my tTime betwean the
students so Lhat they were adeqguately monitored and
supervised, I relied upon my own Jjudgment. The
2005-0% school year was the only vear in which I was
not provided an aide to assist me 1in monitoring the
activities of the students in my classes.

"I kelieve that vyoung adults and high school
students possess the maturity and knowledge to be
able to work on the skills assigned that day if T
step out of the gym and into the weight rcom or vice

versa. I believe that they also know how to exit
the gym at the end of the <¢lass period and proceed
to their lockers and next classes. I know from my

experience and training that high school students
need not be individually supervised at all times nor
do these students require an educatcr to be within
their wview constantly when performing physical

education activities. When ¢lass 1is over, my
experience tells me that students leave to go to
their next c¢lass. I, too, am allowed to leave,

including to g¢ to the office to retrieve my mail.
I must regularly check my mailbox for mail and
notices, including absentee notices during the
school day. Furthermore, walking away from the gym
when the classes change allows me to bettfter monitozx
the change of c¢lasses, particularly since the gym is
in a separate building from the remainder of the
school. My presence cutside the gym also
discourages students from going to the parking lot."

Menniefee alsc provided evidence that showed Lthat
Caldwell was acting within the scope of his duties when the
rape occurred. In her affidavit, she stated:

"It 1&g my understanding that there were no

students assigned to Coach Caldwell in the sixth
pericod during the 2005-06 school vyear. It was

14
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appropriate for Coach Caldwell to walk out of the

gym with the students from his fifth period class

after the dismissal bell had rung t¢ c¢heck his mail

between class periods. If sixth period was Coach

Caldwell's planning periocd that vyear, he would not

have heen required to remain in the gym during sixth

period."

N.C. did not dispute Caldwell's assertions 1in his
affidavit that he was acting within the scope of his duties
when he left the gym with the cother students after the fifth-
period dismissal kell rang. Based on tThe undisputed evidence

presented, Caldwell satisfied his burden of establishing that,

at the time of the rape, which occurred after the fifth-pericd

dismissal kbell had rung, he was exercising Jjudgment in the

discharge of his duty to supervise and educate students by
accompanying them out of the gym, ensuring that they did noct
go to the parking lct but went back to the school building,
and thereafter going to the main school building to check his
mail.

However, N.C. also argues that Caldwell acted bevond his
authority by appointing A.H. as a student aide to assist him
with his fifth-period physical-education c¢lass. In support of
her motion in opposition to Caldwell's motion for a summary

judgment, N.C. presented affidavits from three students who

15
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stated that Caldwell had told them that A.H. was golng to be
in charge of the class a few days a week bhecause Caldwell did
not have an aide to assist him with the class. She also
presented an affidavit from A.H. in which he stated Lthat
Caldwell had asked him tTo supervise students in the gym and
weight room from noon until 3:00 p.m. on certain days, that
Caldwell went into his ocffice or left campus during those
times, and that Menniefee was aware that A.H. was supervising
students because Caldwell had allegedly told her abocut the
arrangement. Caldwell did state that the 2005-2006 schocl
year was the first vyvear he had not been given an aide to
assist him and that he did not have a teaching assistant or
other teacher Lo help him with monitcring his students.
However, he never indicated that he appointed A.H. to act as
a student aide during Caldwell's fifth-period physical-
education class. Rather, when he was asked if he allowed A.H.
to be in the gym after A.H. was finished with school on any
given day,” Caldwell specifically stated that they always
tried to run other students out of the gym and that he had, in

fact, asked A.H. to leave the gym on previous occasions

"The record indicates that A.H. was finished with his
school day around lunchtime,

16
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because he was not supposed to be there. He further stated
that he did not know that A.H. was in the gym ¢n the day of
the incident; that, to his knowledge, A.H. did not have
permission from anyone to be in the gym on the day of the

incident; and that, i1if he had known A.H. was there, he would

have asked him to report to the office. Also, the faculty
handbook for Edward Bell Schocl provides: "Any student not
scheduled for a ¢lass shculd nct attend that class.” Further,

Menniefee testified that A.H. should not have been in the gym
at the time the incident occurred. Specifically, she
testified that he got out of school at 11:45 a.m. and was
regquired to leave campus at that time unless he was eating
lunch. Finally, Menniefee tesgtified that she conducted
teacher evaluations of Caldwell and that, during her walk-
through wvisits tco the gym, he was performing his duties and
supervising the students in his classes and was ncht in his
office or off campus. Thus, tThere are genuine issues o¢f
material fact as to whether Caldwell actually appointed A.H.
as a student aide and, 1f he did, whether he acted bevond his

authority in doing so.

17
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Finally, N.C. argues t©that Caldwell acted beyond his
authcrity because he allegedly ignored and failed to report
prior claims by other female students of sexual harassment by
A.H. The Tallapoosa County Schools 2005-2006 Code of Conduct
provides that "[i]lt shall also ke a violation of koard policy
for any teacher ... to tolerate sgexual harassment "
Mennicfee testified that, 1f Caldwell had been aware that A.H.
was sexually harassing female students, he would have bheen
regquired to report it. She also testified that Caldwell never
reported any such sexual harassment by A.H. to her. Further,
Caldwell stated that he was nct aware that A.H. was sexually
harassing anyone and that he had not received any specific
complaints to that effect. He added that, 1f he had known
that A.H. was sexually harassing female students, he would
have taken disciplinary action against A.H. Howewver, N.C.
presented affidavits from twe female students who alleged Lthat
A.H. mede inappropriate comments of a sexually harassing
nature to them and that they complained to Caldwell that A.H.

was "harassing"” them. Therefcore, there are genuine issues of

material fact as to whether Caldwell was actually aware that

18
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A.H. was sexually harassing other female students and, 1if he
was, whether he failed to respond to the allegations.
Caldwell established that N.C.'s ¢laims arose from a

function that would entitle him tc State-agent immunity. See

Blankenship, supra; Cranman, supra. However, N.C. produced

evidence that, 1f believed, could establish that Caldwell
acted bevyond his authority in appointing A.H. as a student
aide and in ignoring and failing to report cocther claims of
sexual harassment by A.H. See Bitel, supra; Cranman, supra.
Therefore, there are genuine 1ssues of material fact as to
whether Caldwell is entitled tc a summary Jjudgement on the

basis of the doctrine of State-agent immunity. See, e.g., Ex

parte Jones, 52 So. 3d 475 (Ala. 2010).

"'Tf there is a genuine issue as to any material
fact on the guestion whether the movant 1s entitled
to immunity, tThen the moving party is not entitled
Lo a summary Jjudgment. Rule 56, Ala., R, Civ., P.'
Ex parte Wood, 852 So. 2d 705, 708 (Ala. 2002);
Rlackwood v. City of Hanceville, 936 So. 2d 495, 507
(Ala. 2006} (holding thaet there was a genuine issue
of material fact as Lo the State-agent defendant's
rate of speed; a jury's determination of that speed
would determine whether tThe defendant was entitled
to State-agent dimmunity and privilege under Ala.
Code 1975, § €6-5-338(a) and § 32-5A-7(b) (3)})."

Suttles v. Rovy, [Ms. 1071453, May 21, 2010] So. 3d ;

(Ala. 2010).

19
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Conclusion

Because there remain genuine i1ssues of material fact that
could defeat Caldwell's claim of State-agent immunity, the
trial court erred in entering a summary Jjudgment fLor Caldwell
on that ground. Therefore, we reverse the trial court's
judgment and remand this case for further proceedings.

REVERSED AND REMANDED.

Cobb, C.J., and Woodall, 3tuart, Bolin, Parker, ZShaw, and
Main, JJ., concur.

Murdock, J., dissents.

20
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MURDOCK, Justice (dissenting).

I respectfully dissent. I cannot find substantial
evidence in the record that the pre-incident complaints by
other students were specific enough to put Caldwell on notice
that A.H.'s "harassing"” of these students was sexual in
nature. Nor does there appear to be substantial evidence
showing that there was 1in place an established school policy,
written ¢r ctherwise, forbidding Caldwell from appointing a
student to assist him or that Caldwell was aware of
information that would have established that A.H. shculd not
be allowed To serve as a student aide.

Apart from the foregeing, I guestion the understanding of
the "beyond his or her authority" element employed by the

Court in the main opinicn. See Ex parte Monroe County Bd. of

Educ., 48 So. 3d 621, 6320 (Ala. 2010} (Murdock, J., concurring

in part and dissenting in part); Ex parte Watson, 27 Sc. 3d

752, 765-66 (Ala. 2009) (Murdcck, J., concurring in part and

dissenting in part}.
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