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STUART, J u s t i c e . 

S o u t h e a s t Alabama R e g i o n a l H e a l t h c a r e A u t h o r i t y d/b/a 

L a k e v i e w H o s p i t a l ("Lakeview H o s p i t a l " ) and Ann M. M o t t e r s h a w , 

M.D., p e t i t i o n t h i s C o u r t f o r a w r i t o f mandamus o r d e r i n g 

Judge B e r n a r d S m i t h a r t o f t h e B a r b o u r C i r c u i t C o u r t t o 

t r a n s f e r t h e m e d i c a l - m a l p r a c t i c e a c t i o n i n w h i c h t h e y a r e 

d e f e n d a n t s f r o m t h e C l a y t o n D i v i s i o n o f t h e B a r b o u r C i r c u i t 

C o u r t t o t h e E u f a u l a D i v i s i o n . We g r a n t t h e p e t i t i o n s and 

i s s u e t h e w r i t s . 

F a c t u a l B a c k g r o u n d 

On M a r c h 6, 2008, V e n o r i a Womack d i e d . A t t h e t i m e o f 

h e r d e a t h , Womack r e s i d e d i n t h e C l a y t o n D i v i s i o n o f t h e 

B a r b o u r C i r c u i t C o u r t . On A p r i l 8, 2009, h e r e s t a t e f i l e d a 

c o m p l a i n t i n t h e C l a y t o n D i v i s i o n , naming as d e f e n d a n t s 

L a k e v i e w H o s p i t a l , D r . M o t t e r s h a w , and o t h e r s , a l l e g i n g 

m e d i c a l m a l p r a c t i c e and w r o n g f u l d e a t h . I n t h e c o m p l a i n t , t h e 

e s t a t e a l l e g e d t h a t t h e d e f e n d a n t s b r e a c h e d t h e a p p l i c a b l e 
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s t a n d a r d o f c a r e when t h e y f a i l e d t o t i m e l y d i a g n o s e Womack's 

n a s o p h a r y n g e a l c a n c e r . A l t h o u g h Womack r e c e i v e d m e d i c a l c a r e 

i n B a r b o u r C o u n t y , i n H o u s t o n C o u n t y , and i n J e f f e r s o n C o u n t y , 

t h e a l l e g a t i o n s i n c o m p l a i n t stem f r o m t h e m e d i c a l c a r e she 

r e c e i v e d i n B a r b o u r C o u n t y and H o u s t o n C o u n t y . On May 14, 

2009, L a k e v i e w H o s p i t a l moved t o d i s m i s s t h e a c t i o n o r t o 

t r a n s f e r t h e a c t i o n t o t h e E u f a u l a D i v i s i o n o f t h e B a r b o u r 

C i r c u i t C o u r t , p u r s u a n t t o A c t . No. 888, A l a . A c t s 1969 ("the 

A c t " ) , and b e c a u s e t h e a c t s a n d / o r o m i s s i o n s a l l e g e d i n t h e 

c o m p l a i n t o c c u r r e d i n t h e E u f a u l a D i v i s i o n . On June 2, 2009, 

Dr . M o t t e r s h a w moved t o d i s m i s s t h e a c t i o n o r t o t r a n s f e r t h e 

a c t i o n t o t h e E u f a u l a D i v i s i o n on t h e same g r o u n d s a s s e r t e d 

i n L a k e v i e w H o s p i t a l ' s m o t i o n . On J u l y 16, 2009, t h e t r i a l 

c o u r t d e n i e d t h e m o t i o n s t o d i s m i s s o r t o t r a n s f e r , n o t i n g 

t h a t t h e c l e a r l e g i s l a t i v e i n t e n t o f § 6-5-546, A l a . Code 

1975, a p a r t o f t h e Alabama M e d i c a l L i a b i l i t y A c t , § 6-5-540 

e t s e q . , A l a . Code 1975 ("the AMLA"), was t o g i v e p r e c e d e n c e 

w i t h r e g a r d t o venue t o t h e r e s i d e n c e o f t h e p l a i n t i f f when 

t h e m a l p r a c t i c e i s a l l e g e d t o have been c o m m i t t e d i n more t h a n 

one c o u n t y and s t a t i n g t h a t § 6-5-546 o v e r r i d e s t h e c h o i c e - o f -

venue p r o v i s i o n i n t h e A c t . L a k e v i e w H o s p i t a l and D r . 
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M o t t e r s h a w t h e n e a c h p e t i t i o n e d t h i s C o u r t f o r a w r i t o f 

mandamus o r d e r i n g t h e B a r b o u r C i r c u i t C o u r t t o t r a n s f e r t h e 

a c t i o n f r o m t h e C l a y t o n D i v i s i o n t o t h e E u f a u l a D i v i s i o n . We 

c o n s o l i d a t e d t h e p e t i t i o n s f o r t h e p u r p o s e o f w r i t i n g one 

o p i n i o n . 

S t a n d a r d o f R e v i e w 

" ' I n Ex p a r t e N a t i o n a l S e c u r i t y  
I n s u r a n c e Co., 727 So. 2d 788, 789 ( A l a . 
1 9 9 8 ) , t h i s C o u r t d e s c r i b e d t h e manner o f 
o b t a i n i n g r e v i e w o f t h e d e n i a l o f a m o t i o n 
f o r a change o f venue i n a c i v i l a c t i o n and 
t h e s c o p e o f t h i s C o u r t ' s r e v i e w : 

"'"The p r o p e r method f o r 
o b t a i n i n g r e v i e w o f a d e n i a l o f a 
m o t i o n f o r a change o f venue i n a 
c i v i l a c t i o n i s t o p e t i t i o n f o r 
t h e w r i t o f mandamus. L a w l e r  
M o b i l e Homes, I n c . v. T a r v e r , 4 92 
So. 2d 297, 302 ( A l a . 1 9 8 6 ) . 
'Mandamus i s a d r a s t i c and 
e x t r a o r d i n a r y w r i t , t o be i s s u e d 
o n l y where t h e r e i s (1) a c l e a r 
l e g a l r i g h t i n t h e p e t i t i o n e r t o 
t h e o r d e r s o u g h t ; (2) an 
i m p e r a t i v e d u t y upon t h e 
r e s p o n d e n t t o p e r f o r m , 
a c c o m p a n i e d by a r e f u s a l t o do 
s o ; (3) t h e l a c k o f a n o t h e r 
a d e q u a t e r e m e d y ; and (4) p r o p e r l y 
i n v o k e d j u r i s d i c t i o n o f t h e 
c o u r t . ' Ex p a r t e I n t e g o n C o r p . , 
672 So. 2d 497, 499 ( A l a . 1 9 9 5 ) . 
'When we c o n s i d e r a mandamus 
p e t i t i o n r e l a t i n g t o a venue 
r u l i n g , o u r s c o p e o f r e v i e w i s t o 
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d e t e r m i n e i f t h e t r i a l c o u r t 
[ e x c e e d e d ] i t s d i s c r e t i o n , i . e . , 
w h e t h e r i t e x e r c i s e d i t s 
d i s c r e t i o n i n an a r b i t r a r y and 
c a p r i c i o u s manner.' I d . Our 
r e v i e w i s f u r t h e r l i m i t e d t o 
t h o s e f a c t s t h a t were b e f o r e t h e 
t r i a l c o u r t . Ex p a r t e A m e r i c a n  
R e s o u r c e s I n s . Co., 663 So. 2d 
932, 936 ( A l a . 1 9 9 5 ) . " ' 

"Ex p a r t e ADT Sec. S e r v s . , I n c . , 933 So. 2d 343, 
344-45 ( A l a . 2 0 0 6 ) . " 

Ex p a r t e S m i t h W r e c k e r S e r v . , I n c . , 987 So. 2d 534, 536 ( A l a . 

2 0 0 7 ) . 

A n a l y s i s 

The Alabama L e g i s l a t u r e has d i r e c t e d t h a t s e s s i o n s o f t h e 

B a r b o u r C i r c u i t C o u r t be h e l d i n d i f f e r e n t c o u r t h o u s e s . The 

A c t d i v i d e s B a r b o u r C o u n t y i n t o two d i v i s i o n s . I n t h i s 

o p i n i o n , t h e g e o g r a p h i c a l a r e a west o f a l i n e d e s c r i b e d i n t h e 

A c t s h a l l be r e f e r r e d t o as " t h e C l a y t o n D i v i s i o n " and t h e 

g e o g r a p h i c a l a r e a e a s t o f t h a t l i n e s h a l l be r e f e r r e d t o as 

" t h e E u f a u l a D i v i s i o n . " S e c t i o n 8 o f t h e A c t p r o v i d e s : 

"BE IT FURTHER ENACTED, That whenever a c i v i l o r 
c r i m i n a l c a u s e s h a l l be p e n d i n g i n t h e c i r c u i t c o u r t 
t o be h e l d a t C l a y t o n , i f t h e d e f e n d a n t s h a l l r e s i d e 
e a s t o f s a i d l i n e d e s c r i b e d i n S e c t i o n 6, h e r e o f , i t 
s h a l l be t h e d u t y o f t h e j u d g e o f s a i d c o u r t , on t h e 
a p p l i c a t i o n o f s u c h d e f e n d a n t o r h i s a t t o r n e y , i n 
w r i t i n g , o r i n open c o u r t , t o t r a n s f e r s a i d c a u s e t o 
t h e c o u r t h e l d i n E u f a u l a , t o be t h e r e t r i e d on t h e 
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o r i g i n a l p a p e r s t h e same as i f t h e p r o c e s s had been 
o r i g i n a l l y r e t u r n a b l e t o E u f a u l a . " 

Thus, t h e A c t g i v e s a d e f e n d a n t who i s s u e d i n t h e C l a y t o n 

D i v i s i o n t h e o p p o r t u n i t y t o have t h e a c t i o n t r a n s f e r r e d t o 

E u f a u l a D i v i s i o n , i f t h e d e f e n d a n t r e s i d e s w i t h i n t h e 

g e o g r a p h i c a l b o u n d a r i e s o f t h e E u f a u l a D i v i s i o n and moves t h e 

t r i a l c o u r t t o t r a n s f e r t h e a c t i o n t o t h e E u f a u l a D i v i s i o n . 

I t i s u n d i s p u t e d t h a t Womack was a r e s i d e n t o f t h e 

C l a y t o n D i v i s i o n a t t h e t i m e o f t h e a l l e g e d w r o n g f u l a c t s o r 

o m i s s i o n s by L a k e v i e w H o s p i t a l and Dr. M o t t e r s h a w . I t i s a l s o 

u n d i s p u t e d t h a t L a k e v i e w H o s p i t a l i s l o c a t e d i n t h e E u f a u l a 

D i v i s i o n and t h a t Dr. M o t t e r s h a w , t h e r a d i o l o g i s t who r e a d t h e 

t o m o g r a p h y s c a n s o f Womack's p a r a n a s a l s i n u s e s t h a t were t a k e n 

a t L a k e v i e w H o s p i t a l , r e s i d e s i n G e o r g i a . 

T h i s c a s e i s b r o u g h t p u r s u a n t t o t h e AMLA. S e c t i o n 6-5¬

546, A l a . Code 1975, p r o v i d e s : 

" I n any a c t i o n f o r i n j u r y o r damages o r w r o n g f u l 
d e a t h w h e t h e r i n c o n t r a c t o r i n t o r t a g a i n s t a 
h e a l t h c a r e p r o v i d e r b a s e d on a b r e a c h o f t h e 
s t a n d a r d o f c a r e , t h e a c t i o n must be b r o u g h t i n t h e 
c o u n t y w h e r e i n t h e a c t o r o m i s s i o n c o n s t i t u t i n g t h e 
a l l e g e d b r e a c h o f t h e s t a n d a r d o f c a r e by t h e 
d e f e n d a n t a c t u a l l y o c c u r r e d . I f p l a i n t i f f a l l e g e s  
t h a t p l a i n t i f f ' s i n j u r i e s o r p l a i n t i f f ' s d e c e d e n t ' s  
d e a t h r e s u l t e d f r o m a c t s o r o m i s s i o n s w h i c h t o o k  
p l a c e i n more t h a n one c o u n t y w i t h i n t h e S t a t e o f  
A l a b a m a , t h e a c t i o n must be b r o u g h t i n t h e c o u n t y 
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w h e r e i n t h e p l a i n t i f f r e s i d e d a t t h e t i m e o f t h e a c t  
o r o m i s s i o n , i f t h e a c t i o n i s one f o r p e r s o n a l  
i n j u r i e s , o r w h e r e i n t h e p l a i n t i f f ' s d e c e d e n t  
r e s i d e d a t t h e t i m e o f t h e a c t o r o m i s s i o n i f t h e  
a c t i o n i s one f o r w r o n g f u l d e a t h . I f a t any t i m e 
p r i o r t o t h e commencement o f t h e t r i a l o f t h e a c t i o n 
i t i s shown t h a t t h e p l a i n t i f f ' s i n j u r i e s o r 
p l a i n t i f f ' s d e c e d e n t ' s d e a t h d i d n o t r e s u l t f r o m 
a c t s o r o m i s s i o n s w h i c h t o o k p l a c e i n more t h a n one 
c o u n t y , on m o t i o n o f any d e f e n d a n t t h e c o u r t s h a l l 
t r a n s f e r t h e a c t i o n t o s u c h c o u n t y w h e r e i n t h e 
a l l e g e d a c t s o r o m i s s i o n s a c t u a l l y o c c u r r e d . F o r t h e 
c o n v e n i e n c e o f p a r t i e s and w i t n e s s e s , i n t h e 
i n t e r e s t o f j u s t i c e , a c o u r t may t r a n s f e r any a c t i o n 
t o any o t h e r c o u n t y where i t m i g h t have been b r o u g h t 
h e r e u n d e r a n d / o r may o r d e r a s e p a r a t e t r i a l as t o 
any c l a i m o r p a r t y . " 

( E mphasis added.) 

L a k e v i e w H o s p i t a l and Dr. M o t t e r s h a w c o n c e d e t h a t venue 

of t h e a c t i o n i s p r o p e r i n t h e B a r b o u r C i r c u i t C o u r t . They 

c o n t e n d , however, t h a t t h e t r i a l c o u r t e x c e e d e d t h e s c o p e o f 

i t s d i s c r e t i o n i n d e n y i n g t h e i r m o t i o n s s e e k i n g t r a n s f e r o f 

t h e a c t i o n f r o m t h e C l a y t o n D i v i s i o n t o t h e E u f a u l a D i v i s i o n 

o f t h e B a r b o u r C i r c u i t C o u r t b e c a u s e , t h e y s a y , § 8 o f t h e A c t 

mandates t r a n s f e r o f t h i s c a s e t o t h e E u f a u l a D i v i s i o n . They 

m a i n t a i n t h a t § 6-5-546, A l a . Code 1975, c a n n o t be u s e d t o 

d e t e r m i n e i n w h i c h d i v i s i o n o f t h e B a r b o u r C i r c u i t C o u r t t h e 

c a s e s h o u l d be t r i e d . A c c o r d i n g t o L a k e v i e w H o s p i t a l and Dr. 

M o t t e r s h a w , § 8 o f t h e A c t a p p l i e s t o d e t e r m i n e t h e 
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a p p r o p r i a t e d i v i s i o n f o r venue and t h e p l a i n l a n g u a g e o f § 8 

r e q u i r e s t h a t t h i s a c t i o n be t r a n s f e r r e d f r o m t h e C l a y t o n 

D i v i s i o n t o t h e E u f a u l a D i v i s i o n . 

The e s t a t e c o n t e n d s t h a t t h e o n l y venue p r o p e r f o r t h i s 

a c t i o n i s t h e C l a y t o n D i v i s i o n . A c c o r d i n g t o t h e e s t a t e , t h e 

l a n g u a g e o f § 6-5-546, A l a . Code 1975, and t h e f a c t t h a t t h e 

d e c e d e n t r e s i d e d i n t h e C l a y t o n D i v i s i o n mandates t h a t t h e 

t r i a l be c o n d u c t e d i n t h e C l a y t o n D i v i s i o n . I t a r g u e s t h a t § 

8 o f t h e A c t has no f i e l d o f o p e r a t i o n i n l i g h t o f § 6-5-552, 

A l a . Code 1975, w h i c h s t a t e s : 

" T h i s a r t i c l e a p p l i e s t o a l l a c t i o n s a g a i n s t 
h e a l t h c a r e p r o v i d e r s b a s e d on a c t s o r o m i s s i o n s 
a c c r u i n g a f t e r J u n e 11, 1987, and as t o s u c h c a u s e s 
o f a c t i o n , s h a l l s u p e r s e d e any i n c o n s i s t e n t 
p r o v i s i o n o f l a w . " 

S e c t i o n 6-5-546, A l a . Code 1975, p r o v i d e s , i n p e r t i n e n t 

p a r t , t h a t when t h e a l l e g e d a c t s o r o m i s s i o n s t h a t r e s u l t e d i n 

t h e d e a t h o f t h e p l a i n t i f f ' s d e c e d e n t o c c u r r e d i n more t h a n 

one c o u n t y , t h e n t h e a c t i o n b a s e d on t h a t d e a t h must be 

b r o u g h t i n t h e c o u n t y i n w h i c h t h e d e c e d e n t r e s i d e d a t t i m e o f 

t h e a c t s o r o m i s s i o n s . The l e g i s l a t u r e d i d n o t i n c l u d e i n t h e 

AMLA a p r o v i s i o n f o r c o u n t i e s i n w h i c h t h e c i r c u i t c o u r t s s i t 

i n d i v i s i o n s . I t p r o v i d e s f o r p r o p e r venue o n l y as t o 
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c o u n t i e s . "'When [ a ] s t a t u t o r y p r o n o u n c e m e n t i s c l e a r and n o t 

s u s c e p t i b l e t o a d i f f e r e n t i n t e r p r e t a t i o n , i t i s t h e paramount 

j u d i c i a l d u t y o f a c o u r t t o a b i d e by t h a t c l e a r 

p r o n o u n c e m e n t . ' " Macon v. H u n t s v i l l e U t i l s . , 613 So. 2d 318, 

320 ( A l a . 1 9 9 2 ) ( q u o t i n g P a r k e r v. H i l l i a r d , 567 So. 2d 1343, 

1346 ( A l a . 1 9 9 0 ) ) . B e c a u s e t h e l a n g u a g e i n § 6-5-546 p r o v i d e s 

f o r venue i n a c o u n t y , b u t makes no p r o v i s i o n f o r venue i n 

d i v i s i o n s w i t h i n a c o u n t y , t r e a t i n g a d i v i s i o n as a c o u n t y 

w o u l d r e q u i r e t h i s C o u r t t o e x t e n d t h e p l a i n m e a ning o f t h e 

word " c o u n t y " i n § 6-5-546 t o i n c l u d e " d i v i s i o n " and t o r e a d 

a d d i t i o n a l words i n t o t h e s t a t u t e . 1 T h e r e f o r e , § 6-5-546 

r e q u i r e s o n l y t h a t t h e e s t a t e ' s a c t i o n be f i l e d i n t h e c o u n t y 

where t h e d e c e d e n t r e s i d e d B a r b o u r C o u n t y . See Ex p a r t e 

C h i l d r e n ' s Hosp. o f A l a b a m a , 931 So. 2d 1, 7 ( A l a . 

2 0 0 5 ) ( r e c o g n i z i n g t h a t "§ 6-5-546 r e q u i r e s o n l y t h a t 'the 

a c t i o n must be b r o u g h t i n t h e c o u n t y w h e r e i n t h e a c t o r 

o m i s s i o n ... a c t u a l l y o c c u r r e d . ' (Emphasis a d d e d . ) " ) . 

1The e s t a t e r e l i e s on t h i s C o u r t ' s i n t e r p r e t a t i o n o f § 6-
3 - 7 ( d ) , A l a . Code 1975, r e l a t i n g t o venue f o r c o r p o r a t e 
d e f e n d a n t s ; however, t h i s C o u r t has l i m i t e d i t s i n t e r p r e t a t i o n 
o f § 6 - 3 - 7 ( d ) , A l a . Code 1975. Ex p a r t e Haynes Downard A n d r a  
& J o n e s , L L P , 924 So. 2d 687 ( A l a . 2 0 0 5 ) . 
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B e c a u s e t h e a c t i o n was f i l e d i n t h e p r o p e r c o u n t y , 

B a r b o u r C o u n t y , g e n e r a l r u l e s as t o v e n u e , i n t h i s c a s e § 8 o f 

t h e A c t , a p p l y i n d e t e r m i n i n g i n w h i c h d i v i s i o n venue i s 

p r o p e r . We r e j e c t t h e e s t a t e ' s argument t h a t § 8 o f t h e A c t 

has been s u p e r s e d e d by § 6-5-546, A l a . Code 1975. B e c a u s e § 

6-5-546 does n o t a d d r e s s t h e q u e s t i o n i n w h i c h d i v i s i o n o f a 

c o u n t y an a c t i o n must be b r o u g h t , t h e a p p l i c a t i o n o f § 8 o f 

t h e A c t , w h i c h does a d d r e s s i n w h i c h d i v i s i o n o f B a r b o u r 

C o u n t y venue o f an a c t i o n i s p r o p e r , i s n o t i n c o n s i s t e n t w i t h 

t h e AMLA. 

The m a t e r i a l s b e f o r e us i n d i c a t e t h a t t h e f i l i n g o f t h e 

a c t i o n i n B a r b o u r C o u n t y was p r o p e r . The m a t e r i a l s b e f o r e us 

f u r t h e r i n d i c a t e t h a t L a k e v i e w H o s p i t a l and Dr. M o t t e r s h a w 

r e c o g n i z e d t h a t venue i n B a r b o u r C o u n t y was p r o p e r b u t moved 

t o have t h e a c t i o n t r a n s f e r r e d f r o m t h e C l a y t o n D i v i s i o n t o 

t h e E u f a u l a D i v i s i o n p u r s u a n t t o § 8 o f t h e A c t . B e c a u s e § 8 

r e q u i r e s t r a n s f e r o f t h e a c t i o n t o t h e E u f a u l a D i v i s i o n a t t h e 

r e q u e s t o f a d e f e n d a n t who r e s i d e s i n t h e E u f a u l a D i v i s i o n and 

t h e t r i a l c o u r t r e f u s e d t o t r a n s f e r t h e a c t i o n , L a k e v i e w 

H o s p i t a l and Dr. M o t t e r s h a w have e s t a b l i s h e d a c l e a r l e g a l 
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r i g h t t o have t h i s a c t i o n t r a n s f e r r e d f r o m t h e C l a y t o n 

D i v i s i o n t o t h e E u f a u l a D i v i s i o n . 

C o n c l u s i o n 

B a s e d on t h e f o r e g o i n g , L a k e v i e w H o s p i t a l and Dr. 

M o t t e r s h a w have e s t a b l i s h e d a c l e a r l e g a l r i g h t t o have t h i s 

a c t i o n t r a n s f e r r e d t o t h e E u f a u l a D i v i s i o n . T h e r e f o r e , we 

g r a n t t h e s e p e t i t i o n s and i s s u e w r i t s o r d e r i n g t h e B a r b o u r 

C i r c u i t C o u r t t o t r a n s f e r t h i s a c t i o n f r o m t h e C l a y t o n 

D i v i s i o n t o t h e E u f a u l a D i v i s i o n . 
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