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I n November 2003, upon p l e a d i n g g u i l t y t o r o b b e r y i n t h e 

f i r s t d e g r e e , N i c k o l a s L. Dean was s e n t e n c e d t o 20 y e a r s ' 

i m p r i s o n m e n t . That s e n t e n c e was s p l i t , and Dean was o r d e r e d 

t o s e r v e f i v e y e a r s ' i n c a r c e r a t i o n , f o l l o w e d by t h r e e y e a r s o f 

s u p e r v i s e d p r o b a t i o n . I n 2008, w h i l e Dean was s e r v i n g t h e 

p r o b a t i o n a r y p o r t i o n o f h i s s e n t e n c e , h i s p r o b a t i o n o f f i c e r 

f i l e d a d e l i n q u e n c y r e p o r t c h a r g i n g t h a t Dean had v i o l a t e d 

v a r i o u s t e r m s o f h i s p r o b a t i o n , i n c l u d i n g f a i l i n g t o r e p o r t t o 

t h e p r o b a t i o n o f f i c e r . A t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g , 

t h e f o l l o w i n g e x c h a n g e o c c u r r e d b e tween t h e c i r c u i t c o u r t and 

D e a n : 

"THE COURT: You have t h e r i g h t t o h i r e y o u r own 
l a w y e r , Mr. Dean. Can you h i r e a l a w y e r and do you 
want t o do t h a t ? 

" [ D e a n ] : S i r , I'm n o t a b l e t o , s i r . 

"THE COURT: I f you can t e l l me t h a t t h i s r e p o r t i s 
wrong I w i l l a p p o i n t an a t t o r n e y . 

" [ D e a n ] : I m i s u n d e r s t o o d t h e q u e s t i o n . 

"THE COURT: I f you can t e l l me t h a t you have n o t 
v i o l a t e d p r o b a t i o n ; t h a t t h i s r e p o r t i s i n e r r o r , 
t h e n I w i l l a p p o i n t a l a w y e r t o r e p r e s e n t y o u . 

" [ D e a n ] : I t ' s n o t , s i r . 

"THE COURT: You c a n ' t do t h a t . 

" [ D e a n ] : I d i d n o t r e p o r t . 
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"THE COURT: A l l r i g h t . You d o n ' t have t o a d m i t , 
t e c h n i c a l l y now, t h a t you v i o l a t e d p r o b a t i o n . I f 
you deny i t , t h e n I ' l l t a k e t e s t i m o n y f r o m t h e 
p r o b a t i o n o f f i c e r . You can t e s t i f y i f you want t o , 
b u t you may r e m a i n s i l e n t . Do you u n d e r s t a n d t h a t ? 

" [ D e a n ] : Y e s , s i r . 

"THE COURT: Do you a d m i t o r deny f a i l i n g t o r e p o r t 
and p a y i n g t h e C o u r t - o r d e r e d moneys? Do you a d m i t 
i t o r deny i t ? I s i t t r u e o r n o t t r u e ? 

" [ D e a n ] : Deny. 

"THE COURT: W e l l , i s t h i s r e p o r t t r u e o r n o t t r u e ? 

" [ D e a n ] : I t ' s n o t t r u e . The w h o l e t h i n g i s n o t 
t r u e . 

"THE COURT: I s i t t r u e o r n o t t r u e t h a t you f a i l e d 
t o r e p o r t t o y o u r p r o b a t i o n o f f i c e r ? 

" [ D e a n ] : I t ' s t r u e . 

"THE COURT: Do you want t o t e l l me why you d i d n ' t 
r e p o r t ? 

" [ D e a n ] : I had l o s t my p l a c e . Home. R e s i d e n c e . I 
had l o s t my home r e s i d e n c e and I was l i v i n g on t h e 
s t r e e t , s i r . 

f l 

"THE COURT: A l l r i g h t . Mr. Dean, as a r e s u l t o f 
f a i l i n g t o r e p o r t t o y o u r p r o b a t i o n o f f i c e r , y o u r 
p r o b a t i o n a r y s t a t u s i s r e v o k e d and y o u ' r e o r d e r e d t o 
s e r v e y o u r o r i g i n a l s e n t e n c e . Y o u ' l l g e t c r e d i t f o r 
any t i m e t h a t you've s e r v e d . 
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" [ D e a n ] : S i r , w o u l d i t be p o s s i b l e I c o u l d g e t a 
p r o b a t i o n bond o r a n y t h i n g l i k e t h a t ? 

"THE COURT: No, s i r . Y o u r p r o b a t i o n i s r e v o k e d . 
Y o u ' r e n o t on p r o b a t i o n now. You've g o t t o s e r v e 
y o u r s e n t e n c e f o r f a i l i n g t o r e p o r t . 

" [ D e a n ] : Can I a s k s o m e t h i n g , s i r ? 

"THE COURT: S i r ? 

" [ D e a n ] : Can I s a y s o m e t h i n g on my b e h a l f , s i r ? 

"THE COURT: I f you'd l i k e t o . I t h o u g h t you a l r e a d y 
d i d . Go ahead. 

" [ D e a n ] : S i r , w o u l d i t be p o s s i b l e -- s e e , I n e v e r 
d i d go t o work r e l e a s e o r n o t h i n g when I was i n 
p r i s o n t h e w h o l e t i m e , b e c a u s e I d i d n ' t have no P S I 
r e p o r t ; P r e s e n t e n c e I n v e s t i g a t i o n R e p o r t . They 
w o u l d n ' t a l l o w me t o go t o work r e l e a s e s o , t h e 
wh o l e t i m e I was i n p r i s o n , when I g o t o u t , I d i d n ' t 
have no means t o make money o r j o b s k i l l s as w e l l . 
So, on t o p o f t h a t I'm a s k i n g you i f i t ' s p o s s i b l e 
i f I can have a c h a n c e t o -- have a c h a n c e . I f I 
can have a c h a n c e t o have a ch a n c e t o , you know, t o 
have some t y p e o f income t h a t when I do g e t o u t t h a t 
I'm a b l e t o do f o r m y s e l f . 

"THE COURT: I hope you q u a l i f y f o r work r e l e a s e . I 
c a n ' t do any f u r t h e r s p l i t on t h i s . You've a l r e a d y 
s e r v e d t h e maximum s p l i t , so t h e r e ' s n o t h i n g I can 
do e x c e p t t h e o r i g i n a l s e n t e n c e . So, i t w i l l be up 
t o t h e D e p a r t m e n t o f C o r r e c t i o n s as t o w h e t h e r o r 
n o t t h e y ' l l p u t you on work r e l e a s e . 

" [ D e a n ] : I u n d e r s t a n d t h a t , s i r , b u t I'm a s k i n g you 
i f i t w o u l d be p o s s i b l e i f I c o u l d go t o c o u n t y work 
r e l e a s e f o r s i x months t o a y e a r ? 
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"THE COURT: No, s i r , I c a n ' t do t h a t . I've a l r e a d y 
s p l i t y o u r s e n t e n c e t o t h e maximum amount. T h e r e ' s 
n o t h i n g I can do, Mr. Dean. 

"You can go b a c k w i t h t h e d e p u t i e s . I hope 
t h e y ' l l p u t you on work r e l e a s e w i t h t h e S t a t e . " 

I n a p r o se m o t i o n , Dean a s k e d t h e c i r c u i t c o u r t t o 

r e c o n s i d e r i t s o r d e r r e v o k i n g h i s p r o b a t i o n , s t a t i n g : 

" 1 . Upon my r e l e a s e f r o m i n c a r c e r a t i o n , I was 
e x p l a i n e d t h e r u l e s and a g r e e d t o them, however 

"2. My l i s t e d r e s i d e n c e was i n f e s t e d w i t h d r u g s and 
v i o l e n c e . B e c a u s e o f t h e p e o p l e m o v i n g t h r o u g h t h e 
h o u s e , i t e m s p e r i o d i c a l l y came up m i s s i n g . 
A r g u m e n t s were b u i l d i n g and I f e l t I needed t o 
remove m y s e l f f r o m a v o l a t i l e s i t u a t i o n . 

"3. I s t a y e d w i t h s e v e r a l f r i e n d s f o r a p e r i o d o f 
t i m e b u t I was b a s i c a l l y h o m e l e s s . I was o n l y 
w o r k i n g s p o r a d i c a l l y t h r o u g h L a b o r F i n d e r s m a k i n g 
a b o u t $40 a day when I w o r k e d . 

"4. I d i d n o t i n t e n d t o n e g l e c t payment o f my f i n e s 
and r e s t i t u t i o n b u t I d i d n o t have any money f o r 
more t h a n b a s i c s u r v i v a l . 

"5. A f t e r I f e l l b e h i n d , my p r o b a t i o n o f f i c e r made 
i t c l e a r t h a t i f I d i d n o t pay my p r o b a t i o n w o u l d be 
r e v o k e d . I was s c a r e d a f t e r a n o t h e r month came and 
I was s t i l l on t h e s t r e e t s and s t i l l n o t a b l e t o 
p a y . B e c a u s e o f t h i s , I s t o p p e d r e p o r t i n g . 

"6. I o f t e n w a l k e d by t h e p r o b a t i o n o f f i c e and 
t h o u g h t t o go i n and e x p l a i n and even went i n once 
and a s k e d f o r [my p r o b a t i o n o f f i c e r ] b u t he w a s n ' t 
i n and I l e f t . I was t o o s c a r e d t o go b a c k . " 

The c i r c u i t c o u r t d e n i e d Dean's m o t i o n t o r e c o n s i d e r . 
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Dean a p p e a l e d t h e c i r c u i t c o u r t ' s j u d g m e n t r e v o k i n g h i s 

p r o b a t i o n t o t h e C o u r t o f C r i m i n a l A p p e a l s , a r g u i n g , among 

o t h e r i s s u e s , t h a t t h e c i r c u i t c o u r t e r r e d i n r e f u s i n g t o 

a p p o i n t c o u n s e l t o r e p r e s e n t h i m a t t h e p r o b a t i o n - r e v o c a t i o n 

h e a r i n g . The S t a t e m a i n t a i n e d t h a t Dean's argument was n o t 

p r e s e r v e d f o r a p p e l l a t e r e v i e w and t h a t t h e c i r c u i t c o u r t 

p r o p e r l y r e f u s e d t o a p p o i n t c o u n s e l t o r e p r e s e n t Dean a t t h e 

p r o b a t i o n - r e v o c a t i o n h e a r i n g . 

The C o u r t o f C r i m i n a l A p p e a l s r e v e r s e d t h e c i r c u i t 

c o u r t ' s o r d e r r e v o k i n g Dean's p r o b a t i o n . Dean v. S t a t e , [Ms. 

CR-08-1 082 , December 18 , 200 9] So. 3d ( A l a . C r i m . App. 

2 0 0 9 ) ( M a i n and Windom, J J . , d i s s e n t i n g ) . R e a s o n i n g t h a t t h e 

c i r c u i t c o u r t ' s f a i l u r e t o a p p o i n t c o u n s e l t o r e p r e s e n t Dean 

a t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g f a l l s w i t h i n one o f t h e 

e x c e p t i o n s t o t h e g e n e r a l r u l e s o f p r e s e r v a t i o n , i . e . , t h a t a 

t r i a l c o u r t must a d v i s e t h e p r o b a t i o n e r o f h i s o r h e r r i g h t t o 

r e q u e s t c o u n s e l , see D o n a l d s o n v. S t a t e , 982 So. 2d 605 ( A l a . 

C r i m . App. 2 0 0 6 ) , t h e C o u r t o f C r i m i n a l A p p e a l s t h e n r e v i e w e d 

t h e c i r c u i t c o u r t ' s d e c i s i o n t h a t Dean was n o t e n t i t l e d t o 

c o u n s e l t o r e p r e s e n t h im a t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g . 

The C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t t h e c i r c u i t c o u r t had 
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e r r e d i n n o t a p p o i n t i n g c o u n s e l t o r e p r e s e n t Dean b e c a u s e t h e 

r e c o r d i n d i c a t e d t h a t "Dean a l l e g e d f a c t s t h a t m i g h t t e n d t o 

m i t i g a t e h i s f a i l u r e t o r e p o r t t o h i s p r o b a t i o n o f f i c e r . " ___ 

So. 3d a t ___ . A c c o r d i n g l y , t h e C o u r t o f C r i m i n a l A p p e a l s 

r e v e r s e d t h e c i r c u i t c o u r t ' s o r d e r r e v o k i n g Dean's p r o b a t i o n 

and o r d e r e d t h e c i r c u i t c o u r t t o a p p o i n t c o u n s e l t o r e p r e s e n t 

Dean a t a new p r o b a t i o n - r e v o c a t i o n h e a r i n g . 

The S t a t e p e t i t i o n e d t h i s C o u r t f o r c e r t i o r a r i r e v i e w o f 

t h e d e c i s i o n o f t h e C o u r t o f C r i m i n a l A p p e a l s . We g r a n t e d t h e 

S t a t e ' s p e t i t i o n t o d e t e r m i n e , f i r s t , w h e t h e r a c l a i m t h a t a 

c i r c u i t c o u r t r e f u s e d t o a p p o i n t c o u n s e l t o r e p r e s e n t an 

i n d i g e n t p r o b a t i o n e r a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g must be 

p r e s e r v e d f o r a p p e l l a t e r e v i e w and, i f n o t , w h e t h e r t h e C o u r t 

o f C r i m i n a l A p p e a l s e r r e d i n o r d e r i n g a new p r o b a t i o n -

r e v o c a t i o n h e a r i n g a t w h i c h Dean was e n t i t l e d t o a p p o i n t e d 

c o u n s e l t o r e p r e s e n t him. 

We n o t e i n i t i a l l y t h a t t h e p r o c e e d i n g u n d e r r e v i e w i s a 

p r o b a t i o n - r e v o c a t i o n h e a r i n g . P r o b a t i o n i s a p r i v i l e g e 

g r a n t e d by t h e S t a t e , n o t a r i g h t t o w h i c h a c r i m i n a l 

d e f e n d a n t i s e n t i t l e d . K i l l e n v. S t a t e , 28 So. 3d 823, 824 

( A l a . C r i m . App. 2 0 0 9 ) . Once t h e S t a t e g r a n t s p r o b a t i o n , 
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however, i t c a n n o t s i m p l y r e v o k e t h e p r i v i l e g e a t i t s 

d i s c r e t i o n . I d . B e c a u s e p r o b a t i o n r e v o c a t i o n i m p l i c a t e s a 

d e f e n d a n t ' s l i b e r t y i n t e r e s t , a p r o b a t i o n e r i s e n t i t l e d t o 

some p r o c e d u r a l due p r o c e s s i n a p r o b a t i o n - r e v o c a t i o n 

p r o c e e d i n g . M o r r i s s e y v. B r e w e r , 408 U.S. 471, 482 ( 1 9 7 2 ) . 

A p r o b a t i o n e r , however, i s n o t e n t i t l e d t o t h e f u l l due-

p r o c e s s r i g h t s p r o v i d e d i n a c r i m i n a l p r o c e e d i n g b e c a u s e 

p r o b a t i o n r e v o c a t i o n does n o t d e p r i v e a d e f e n d a n t o f h i s o r 

h e r a b s o l u t e l i b e r t y , o n l y h i s o r h e r c o n d i t i o n a l l i b e r t y . 

U n d i s p u t e d l y , " ' [ t ] h e c o n s t i t u t i o n a l [ S i x t h Amendment] 

" r i g h t t o c o u n s e l o r w a i v e r t h e r e o f , i s an e s s e n t i a l 

j u r i s d i c t i o n a l p r e r e q u i s i t e t o t h e a u t h o r i t y t o c o n v i c t an 

a c c u s e d [ , and c ] o n v i c t i o n w i t h o u t t h i s s a f e g u a r d i s v o i d . " ' " 

P r a t t v. S t a t e , 851 So. 2d 142, 144 ( A l a . C r i m . App. 

2 0 0 2 ) ( q u o t i n g B e r r y v. S t a t e , 630 So. 2d 127, 130 ( A l a . C r i m . 

App. 1 9 9 3 ) ) . However, a t a p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g , 

t h e r i g h t t o c o u n s e l i s n o t a S i x t h Amendment r i g h t ; t h e r i g h t 

e x i s t s o n l y by v i r t u e o f t h e Due P r o c e s s C l a u s e u n d e r t h e 

F i f t h and F o u r t e e n t h Amendments, and t h e S t a t e i s n o t u n d e r a 

c o n s t i t u t i o n a l d u t y t o p r o v i d e c o u n s e l f o r i n d i g e n t 

p r o b a t i o n e r s i n a l l p r o b a t i o n - r e v o c a t i o n c a s e s . As t h e U n i t e d 
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S t a t e s Supreme C o u r t e x p l a i n e d i n Gagnon v. S c a r p e l l i , 411 

U.S. 778, 790 ( 1 9 7 3 ) : 

"We t h u s f i n d no j u s t i f i c a t i o n f o r a new 
i n f l e x i b l e c o n s t i t u t i o n a l r u l e w i t h r e s p e c t t o t h e 
r e q u i r e m e n t o f c o u n s e l [ a t a p r o b a t i o n - r e v o c a t i o n 
h e a r i n g ] . We t h i n k , r a t h e r , t h a t t h e d e c i s i o n as t o 
t h e need f o r c o u n s e l must be made on a c a s e - b y - c a s e 
b a s i s i n t h e e x e r c i s e o f a sound d i s c r e t i o n by t h e 
s t a t e a u t h o r i t y c h a r g e d w i t h r e s p o n s i b i l i t y f o r 
a d m i n i s t e r i n g t h e p r o b a t i o n and p a r o l e s y s t e m . 
A l t h o u g h t h e p r e s e n c e and p a r t i c i p a t i o n o f c o u n s e l 
w i l l p r o b a b l y be b o t h u n d e s i r a b l e and 
c o n s t i t u t i o n a l l y u n n e c e s s a r y i n most r e v o c a t i o n 
h e a r i n g s , t h e r e w i l l r e m a i n c e r t a i n c a s e s i n w h i c h 
f u n d a m e n t a l f a i r n e s s -- t h e t o u c h s t o n e o f due 
p r o c e s s -- w i l l r e q u i r e t h a t t h e S t a t e p r o v i d e a t 
i t s e x p e n s e c o u n s e l f o r i n d i g e n t p r o b a t i o n e r s . " 

L i k e w i s e , o u r c a s e l a w has e s t a b l i s h e d : 

" ' [ T ] h e r e i s no a u t o m a t i c r i g h t t o c o u n s e l i n a 
p r o b a t i o n r e v o c a t i o n p r o c e e d i n g . ' Law v. S t a t e , 778 
So. 2d 249, 250 ( A l a . C r i m . App. 2 0 0 0 ) ( c i t i n g Spence  
v. S t a t e , 7 66 So. 2d 20 6, 207 ( A l a . C r i m . App. 
1 9 9 9 ) ) . Whether a p r o b a t i o n e r i s e n t i t l e d t o 
c o u n s e l i s d e t e r m i n e d on a c a s e - b y - c a s e b a s i s . See 
Law, 778 So. 2d a t 250; A r m s t r o n g v. S t a t e , 294 A l a . 
100, 312 So. 2d 620 ( 1 9 7 5 ) . " 

G i b b o n s v. S t a t e , 882 So. 2d 381, 382 ( A l a . C r i m . App. 2 0 0 3 ) . 

F i r s t , t h e S t a t e c o n t e n d s t h a t t h e C o u r t o f C r i m i n a l 

A p p e a l s e r r e d i n h o l d i n g t h a t Dean d i d n o t have t o p r e s e r v e 

f o r a p p e l l a t e r e v i e w h i s c o n t e n t i o n t h a t t h e c i r c u i t c o u r t 

e r r e d i n r e f u s i n g t o a p p o i n t c o u n s e l t o r e p r e s e n t him a t t h e 

p r o b a t i o n - r e v o c a t i o n h e a r i n g . I n P u c k e t t v. S t a t e , 680 So. 2d 
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980 ( A l a . C r i m . App. 1 9 9 6 ) , t h e C o u r t o f C r i m i n a l A p p e a l s 

r e c o g n i z e d t h a t t h e r u l e s o f p r e s e r v a t i o n a p p l i e d t o 

p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g s . One e x c e p t i o n t o t h o s e 

r u l e s o f p r e s e r v a t i o n as a p p l i e d t o p r o b a t i o n - r e v o c a t i o n 

p r o c e e d i n g s t h a t has s i n c e been r e c o g n i z e d i s t h a t an 

a p p e l l a t e c o u r t w i l l r e v i e w t h e f a i l u r e o f a c i r c u i t c o u r t t o 

i n f o r m a p r o b a t i o n e r o f h i s o r h e r r i g h t t o r e q u e s t c o u n s e l t o 

r e p r e s e n t t h e p r o b a t i o n e r a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g 

e ven t h o u g h an o b j e c t i o n on t h a t b a s i s was n o t e n t e r e d a t t h e 

h e a r i n g . Law v. S t a t e , 778 So. 2d 249 ( A l a . C r i m . App. 2 0 0 0 ) . 

J u d g e Shaw e x p l a i n e d t h e r a t i o n a l e f o r r e c o g n i z i n g t h i s 

p r e s e r v a t i o n e x c e p t i o n i n D a v i s v. S t a t e , 855 So. 2d 1142, 

1145 ( A l a . C r i m . App. 20 0 3 ) ( S h a w , J . , c o n c u r r i n g s p e c i a l l y ) , 

s t a t i n g : 

" I f a p r o b a t i o n e r does n o t know t h a t he o r she has 
t h e r i g h t t o r e q u e s t c o u n s e l b e c a u s e t h e t r i a l c o u r t 
n e v e r i n f o r m e d t h e p r o b a t i o n e r o f t h a t r i g h t , he o r 
she c a n n o t p o s s i b l y know t o o b j e c t t o t h e t r i a l 
c o u r t ' s f a i l u r e t o a d v i s e t h e p r o b a t i o n e r o f t h e 
r i g h t t o r e q u e s t c o u n s e l . The f a c t t h a t ' s i t u a t i o n s 
e x i s t i n w h i c h a p r o b a t i o n e r , i f n o t r e p r e s e n t e d by 
c o u n s e l , may n o t r e c e i v e t h e p r o t e c t i o n s g u a r a n t e e d 
by M o r r i s s e y v. B r e w e r , 408 U.S. 471, 92 S.Ct. 2593, 
33 L.Ed.2d 484 ( 1 9 7 2 ) , i n p r o b a t i o n r e v o c a t i o n 
p r o c e e d i n g s , ' Law [v. S t a t e ] , 778 So. 2d [ 2 4 9 ] , 250 
[ ( A l a . C r i m . App. 2 0 0 0 ) ] ( f o o t n o t e o m i t t e d ) , c o u p l e d 
w i t h t h e i n h e r e n t i n c o n s i s t e n c y i n r e q u i r i n g a 
p r o b a t i o n e r t o o b j e c t t o t h e t r i a l c o u r t ' s f a i l u r e 
t o a d v i s e h im o r h e r o f t h e r i g h t t o r e q u e s t c o u n s e l 
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when t h e p r o b a t i o n e r i s n o t aware t h a t he o r she has 
s u c h a r i g h t , r e q u i r e s t h a t t h i s C o u r t a d d r e s s t h e 
m e r i t s o f [a p r o b a t i o n e r ' s ] c l a i m , even t h o u g h i t i s 
b e i n g r a i s e d f o r t h e f i r s t t i m e on a p p e a l . " 

I n Dean, t h e C o u r t o f C r i m i n a l A p p e a l s h e l d t h a t a 

c i r c u i t c o u r t ' s r e f u s a l t o a p p o i n t c o u n s e l t o r e p r e s e n t a 

p r o b a t i o n e r a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g f i t w i t h i n one 

o f t h e e x c e p t i o n s t o t h e g e n e r a l r u l e s o f p r e s e r v a t i o n 

r e c o g n i z e d i n a p r o b a t i o n - r e v o c a t i o n p r o c e e d i n g -- a c l a i m 

t h a t a c i r c u i t c o u r t f a i l e d t o i n f o r m a p r o b a t i o n e r o f h i s o r 

h e r r i g h t t o r e q u e s t an a t t o r n e y . To s u p p o r t i t s c o n c l u s i o n , 

t h e C o u r t o f C r i m i n a l A p p e a l s c i t e d D o n a l d s o n v. S t a t e , 982 

So. 2d a t 610 n. 1. I n D o n a l d s o n , t h e C o u r t o f C r i m i n a l 

A p p e a l s s t a t e d t h a t a c l a i m t h a t t h e c i r c u i t c o u r t had e r r e d 

i n r e f u s i n g t o a p p o i n t c o u n s e l t o r e p r e s e n t a p r o b a t i o n e r a t 

a r e v o c a t i o n h e a r i n g i n v o l v e d t h e f u n d a m e n t a l r i g h t t o c o u n s e l 

and, c o n s e q u e n t l y , t h a t an o b j e c t i o n i n t h e c i r c u i t c o u r t was 

n o t r e q u i r e d f o r a p p e l l a t e r e v i e w . 

The S t a t e m a i n t a i n s t h a t t h e C o u r t o f C r i m i n a l A p p e a l s 

e r r e d i n h o l d i n g t h a t Dean was n o t r e q u i r e d t o p r e s e r v e t h e 

i s s u e f o r r e v i e w b e c a u s e , i t s a y s , t h e q u e s t i o n w h e t h e r a 

p r o b a t i o n e r i s i n f o r m e d o f h i s o r h e r r i g h t t o r e q u e s t c o u n s e l 

t o r e p r e s e n t t h e p r o b a t i o n e r a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g 
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i s m a t e r i a l l y d i f f e r e n t f r o m t h e q u e s t i o n w h e t h e r t h e c i r c u i t 

c o u r t e r r e d i n n o t a p p o i n t i n g c o u n s e l t o r e p r e s e n t an i n d i g e n t 

p r o b a t i o n e r . I t a r g u e s t h a t t h i s C o u r t s h o u l d r e v e r s e 

D o n a l d s o n t o t h e e x t e n t t h a t i t h o l d s t h a t an e x c e p t i o n t o t h e 

g e n e r a l r u l e s o f p r e s e r v a t i o n e x i s t s w i t h r e g a r d t o a c l a i m 

t h a t t h e c i r c u i t c o u r t f a i l e d t o a p p o i n t c o u n s e l t o r e p r e s e n t 

an i n d i g e n t p r o b a t i o n e r a t a r e v o c a t i o n h e a r i n g . 

We a g r e e w i t h t h e S t a t e t h a t w h e t h e r a p r o b a t i o n e r i s 

i n f o r m e d o f t h e r i g h t t o r e q u e s t t h a t he o r she be r e p r e s e n t e d 

by c o u n s e l a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g i s m a t e r i a l l y 

d i f f e r e n t f r o m w h e t h e r t h e c i r c u i t c o u r t e r r e d i n n o t 

a p p o i n t i n g c o u n s e l t o r e p r e s e n t an i n d i g e n t p r o b a t i o n e r . 

T h e r e f o r e , we c a n n o t a g r e e w i t h t h e C o u r t o f C r i m i n a l A p p e a l s 

t h a t t h e f a i l u r e t o a p p o i n t c o u n s e l t o r e p r e s e n t an i n d i g e n t 

p r o b a t i o n e r i s e ncompassed w i t h i n t h e p r e s e r v a t i o n e x c e p t i o n 

o f f a i l u r e t o i n f o r m a p r o b a t i o n e r o f h i s o r h e r r i g h t t o 

r e q u e s t c o u n s e l . We do, however, a g r e e w i t h t h e C o u r t o f 

C r i m i n a l A p p e a l s t h a t r e v i e w o f a c l a i m t h a t t h e c i r c u i t c o u r t 

e r r e d i n r e f u s i n g t o a p p o i n t c o u n s e l t o r e p r e s e n t an i n d i g e n t 

p r o b a t i o n e r does n o t have t o be p r e s e r v e d i n t h e c i r c u i t c o u r t 

f o r a p p e l l a t e r e v i e w . I n Gagnon, t h e U n i t e d S t a t e s Supreme 

C o u r t r e c o g n i z e d t h a t " t h e r e w i l l r e m a i n c e r t a i n c a s e s i n 
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w h i c h f u n d a m e n t a l f a i r n e s s -- t h e t o u c h s t o n e o f due p r o c e s s -¬

w i l l r e q u i r e t h a t t h e S t a t e p r o v i d e a t i t s e x p e n s e c o u n s e l f o r 

i n d i g e n t p r o b a t i o n e r s . " 411 U.S. a t 790. A c c o r d i n g l y , t o 

s a t i s f y t h e f u n d a m e n t a l - f a i r n e s s c o n c e r n e x p r e s s e d i n Gagnon, 

i t i s a p p r o p r i a t e f o r an a p p e l l a t e c o u r t t o r e v i e w a c i r c u i t 

c o u r t ' s r e f u s a l t o a p p o i n t c o u n s e l t o r e p r e s e n t an i n d i g e n t 

p r o b a t i o n e r when t h a t i s s u e i s r a i s e d on a p p e a l even i f no 

o b j e c t i o n was e n t e r e d i n t h e c i r c u i t c o u r t . R e v i e w by t h e 

C o u r t o f C r i m i n a l A p p e a l s o f Dean's c o n t e n t i o n t h a t t h e 

c i r c u i t c o u r t e r r e d by r e f u s i n g t o a p p o i n t c o u n s e l t o 

r e p r e s e n t Dean a t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g was p r o p e r . 

N e x t , t h e S t a t e m a i n t a i n s t h a t t h e C o u r t o f C r i m i n a l 

A p p e a l s e r r e d i n h o l d i n g t h a t t h e c i r c u i t c o u r t e r r e d by 

r e f u s i n g t o a p p o i n t c o u n s e l t o r e p r e s e n t Dean a t t h e 

p r o b a t i o n - r e v o c a t i o n h e a r i n g . 

Our l a w i s c l e a r t h a t a p r o b a t i o n e r does n o t n e c e s s a r i l y 

have a r i g h t t o be r e p r e s e n t e d by c o u n s e l a t a p r o b a t i o n -

r e v o c a t i o n h e a r i n g and t h a t t h e d e t e r m i n a t i o n o f w h e t h e r an 

i n d i g e n t d e f e n d a n t i s e n t i t l e d t o have c o u n s e l a p p o i n t e d t o 

r e p r e s e n t him o r h e r a t a p r o b a t i o n - r e v o c a t i o n h e a r i n g r e s t s 

i n t h e c i r c u i t c o u r t . " A l t h o u g h a p r o b a t i o n e r does n o t have 

an u n q u a l i f i e d r i g h t t o c o u n s e l a t a p r o b a t i o n - r e v o c a t i o n 
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h e a r i n g , Coon v. S t a t e , 675 So. 2d 94, 95 ( A l a . C r i m . App. 

1 9 9 5 ) , i t i s i n c u m b e n t upon t h e s e n t e n c i n g c o u r t t o d e t e r m i n e 

w h e t h e r t h e p r o b a t i o n e r has s u c h a r i g h t b e f o r e r e v o k i n g h i s 

p r o b a t i o n . " T u r n e r v. S t a t e , 981 So. 2d 444, 447 ( A l a . C r i m . 

App. 2 0 0 7 ) . R u l e 2 7 . 6 ( b ) , A l a . R. C r i m . P., p r o v i d e s : 

"The p r o b a t i o n e r i s e n t i t l e d t o be p r e s e n t a t t h e 
h e a r i n g and t o be r e p r e s e n t e d by c o u n s e l . C o u n s e l 
w i l l be a p p o i n t e d t o r e p r e s e n t an i n d i g e n t 
p r o b a t i o n e r upon r e q u e s t : 

" ( 1 ) I f t h e p r o b a t i o n e r makes a c o l o r a b l e c l a i m 
t h a t t h e p r o b a t i o n e r has n o t c o m m i t t e d t h e a l l e g e d 
v i o l a t i o n o f t h e c o n d i t i o n s o r r e g u l a t i o n s o f 
p r o b a t i o n o r t h e i n s t r u c t i o n s i s s u e d by t h e 
p r o b a t i o n o f f i c e r ; o r 

" ( 2 ) Even when t h e v i o l a t i o n i s a m a t t e r o f 
p u b l i c r e c o r d o r i s u n c o n t e s t e d , i f t h e r e a r e 
s u b s t a n t i a l r e a s o n s t h a t j u s t i f y o r m i t i g a t e t h e 
v i o l a t i o n and t h a t may make r e v o c a t i o n 
i n a p p r o p r i a t e , and t h e r e a s o n s a r e c o m p l e x o r 
o t h e r w i s e d i f f i c u l t t o d e v e l o p o r p r e s e n t . " 

See a l s o Gagnon, 411 U.S. a t 790-91 ( r e c o g n i z i n g t h a t one 

c o n s i d e r a t i o n i n d e t e r m i n i n g w h e t h e r c o u n s e l needs t o be 

a p p o i n t e d t o r e p r e s e n t a p r o b a t i o n e r i s " w h e t h e r t h e 

p r o b a t i o n e r a p p e a r s t o be c a p a b l e o f s p e a k i n g e f f e c t i v e l y f o r 

h i m s e l f " ) . 

Dean a d m i t t e d t h a t he v i o l a t e d a t e r m o f h i s p r o b a t i o n by 

f a i l i n g t o r e p o r t t o h i s p r o b a t i o n o f f i c e r . Thus, an a n a l y s i s 

u n d e r R u l e 2 7 . 6 ( b ) ( 2 ) , A l a . R. C r i m . P., must be c o n d u c t e d t o 
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d e t e r m i n e w h e t h e r Dean was e n t i t l e d t o have c o u n s e l a p p o i n t e d 

t o r e p r e s e n t h im a t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g . A 

c i r c u i t c o u r t ' s r e f u s a l t o a p p o i n t c o u n s e l t o r e p r e s e n t an 

i n d i g e n t p r o b a t i o n e r i s n o t r e v e r s i b l e e r r o r u n l e s s t h e 

p r o b a t i o n e r can show t h a t he o r she was m a t e r i a l l y harmed by 

t h e a b s e n c e o f c o u n s e l . Evans v. S t a t e , 794 So. 2d 1234, 1236 

( A l a . C r i m . App. 2 0 0 0 ) . 

The S t a t e m a i n t a i n s t h a t t h e c i r c u i t c o u r t d i d n o t e x c e e d 

t h e s c o p e o f i t s d i s c r e t i o n i n r e f u s i n g t o a p p o i n t c o u n s e l t o 

r e p r e s e n t Dean a t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g b e c a u s e , i t 

s a y s , Dean's r e a s o n s f o r f a i l i n g t o r e p o r t t o h i s p r o b a t i o n 

o f f i c e r a r e n o t "comp l e x o r o t h e r w i s e d i f f i c u l t t o d e v e l o p . " 

The S t a t e c o n t e n d s t h a t Dean a d e q u a t e l y e x p l a i n e d t o t h e 

c i r c u i t c o u r t h i s r e a s o n s f o r f a i l i n g t o r e p o r t t o h i s 

p r o b a t i o n o f f i c e r and t h a t t h e r e a s o n s were s t r a i g h t f o r w a r d 

and n o t d i f f i c u l t t o d e v e l o p . We a g r e e . 

I n i t i a l l y , we n o t e t h a t Dean's p r o b a t i o n - r e v o c a t i o n 

h e a r i n g was n o t u n u s u a l l y c o m p l e x and d i d n o t i n c l u d e an 

a l l e g a t i o n t h a t Dean had c o m m i t t e d a new c r i m i n a l o f f e n s e . 

N o t h i n g i n t h e r e c o r d i n d i c a t e s t h a t Dean was c o n f u s e d a t t h e 

h e a r i n g w i t h r e g a r d t o h i s p r o b a t i o n a r y s t a t u s , t h e a l l e g e d 

v i o l a t i o n t h a t he f a i l e d t o r e p o r t t o h i s p r o b a t i o n o f f i c e r , 
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o r t h e c o n s e q u e n c e s f o r t h i s v i o l a t i o n . I n d e e d , t h e r e c o r d 

e s t a b l i s h e s t h a t Dean e f f e c t i v e l y c o m m u n i c a t e d w i t h t h e 

c i r c u i t c o u r t a t t h e h e a r i n g and d i d n o t h e s i t a t e t o a d v o c a t e 

f o r h i s p l a c e m e n t on w o r k r e l e a s e . 

Dean was c h a r g e d w i t h s e v e r a l v i o l a t i o n s o f h i s 

p r o b a t i o n , i n c l u d i n g f a i l i n g t o r e p o r t t o h i s p r o b a t i o n 

o f f i c e r . Dean a d m i t t e d t h a t he d i d n o t r e p o r t t o h i s 

p r o b a t i o n o f f i c e r and s t a t e d t h a t he d i d n o t r e p o r t b e c a u s e he 

was l i v i n g on t h e s t r e e t a f t e r he l o s t h i s r e s i d e n c e . 

A d d i t i o n a l l y , i n h i s m o t i o n f o r r e c o n s i d e r a t i o n , Dean 

e l a b o r a t e d on h i s r e a s o n f o r f a i l i n g t o r e p o r t t o h i s 

p r o b a t i o n o f f i c e r , e x p l a i n i n g t h a t he was a f r a i d h i s p r o b a t i o n 

w o u l d be r e v o k e d b e c a u s e he was u n a b l e t o pay h i s f i n e s and 

r e s t i t u t i o n and was l i v i n g on t h e s t r e e t s . I n d e e d , Dean 

a c k n o w l e d g e d i n h i s m o t i o n t h a t he knew he was s u p p o s e d t o 

r e p o r t t o h i s p r o b a t i o n o f f i c e r , b u t he d i d n o t . 

I n t h i s c a s e , t h e c i r c u i t c o u r t ' s f a i l u r e t o a p p o i n t 

c o u n s e l t o r e p r e s e n t Dean a t t h e p r o b a t i o n - r e v o c a t i o n h e a r i n g 

d i d n o t r e n d e r t h e r e v o c a t i o n p r o c e e d i n g s f u n d a m e n t a l l y u n f a i r 

o r v i o l a t e Dean's d u e - p r o c e s s r i g h t s . Dean's r e a s o n s f o r 

f a i l i n g t o r e p o r t t o h i s p r o b a t i o n o f f i c e r -- f e a r and t h e 

l o s s o f h o u s i n g -- were n e i t h e r c o m p l e x n o r d i f f i c u l t t o 
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d e v e l o p o r p r e s e n t . The mere e x i s t e n c e o f m i t i g a t i n g r e a s o n s 

f o r t h e a l l e g e d v i o l a t i o n does n o t e n t i t l e a p r o b a t i o n e r t o 

a p p o i n t e d c o u n s e l ; t h e m i t i g a t i n g r e a s o n s must be "complex o r 

o t h e r w i s e d i f f i c u l t t o d e v e l o p o r p r e s e n t . " Dean's r e a s o n s 

were n o t . C o n s e q u e n t l y , t h e f a i l u r e o f t h e c i r c u i t c o u r t t o 

a p p o i n t c o u n s e l f o r Dean was n o t e r r o r . M o r e o v e r , Dean's 

c l a i m t h a t an a t t o r n e y c o u l d have d e v e l o p e d t h e m i t i g a t i o n 

e v i d e n c e t o e x p l a i n why Dean d i d n o t r e p o r t t o h i s p r o b a t i o n 

o f f i c e r i s a b a r e a l l e g a t i o n , n o t s u p p o r t e d b y any f a c t s o r 

e v i d e n c e . A b a r e a l l e g a t i o n c a n n o t e s t a b l i s h t h a t Dean was 

harmed b y t h e a b s e n c e o f c o u n s e l . The r e c o r d s i m p l y does n o t 

s u p p o r t a f i n d i n g t h a t Dean was m a t e r i a l l y harmed b y t h e 

a b s e n c e o f c o u n s e l t o r e p r e s e n t him a t t h e p r o b a t i o n -

r e v o c a t i o n h e a r i n g o r t h a t he was e n t i t l e d t o have c o u n s e l 

a p p o i n t e d t o r e p r e s e n t him. 

B e c a u s e t h e r e c o r d does n o t s u p p o r t a f i n d i n g t h a t t h e 

c i r c u i t c o u r t e x c e e d e d t h e s c o p e o f i t s d i s c r e t i o n i n r e f u s i n g 

t o a p p o i n t c o u n s e l t o r e p r e s e n t Dean a t t h e p r o b a t i o n -

r e v o c a t i o n h e a r i n g , t h e j u d g m e n t o f t h e C o u r t o f C r i m i n a l 

A p p e a l s i s r e v e r s e d , and t h i s c a s e i s remanded f o r p r o c e e d i n g s 

c o n s i s t e n t w i t h t h i s o p i n i o n . 

REVERSED AND REMANDED. 
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