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P a t r i c i a W o r k i n g , R i c k E r d e m i r , and F l o y d M c G i n n i s ( " t h e 

W o r k i n g p l a i n t i f f s " ) a p p e a l f r o m an o r d e r o f t h e J e f f e r s o n 

C i r c u i t C o u r t d e n y i n g t h e i r m o t i o n s e e k i n g an award o f 

a t t o r n e y f e e s and e x p e n s e s f o l l o w i n g t h e c o n c l u s i o n o f t h e i r 

l e g a l a c t i o n a g a i n s t t h e J e f f e r s o n C o u n t y E l e c t i o n C o m m i s s i o n 

and i t s members i n t h e i r o f f i c i a l c a p a c i t i e s , n a mely, P r o b a t e 

Judge A l a n K i n g , C i r c u i t C l e r k Anne M a r i e Adams, and J e f f e r s o n 

C o u n t y S h e r i f f M i k e H a l e ( h e r e i n a f t e r c o l l e c t i v e l y r e f e r r e d 

t o as " t h e J C E C " ) . We v a c a t e t h e o r d e r and remand w i t h 

d i r e c t i o n s . 

These p a r t i e s have p r e v i o u s l y been b e f o r e t h i s C o u r t . 

See W o r k i n g v. J e f f e r s o n C o u n t y E l e c t i o n Comm'n, 2 So. 3d 827 

( A l a . 2008) ("Working I " ) . The f a c t s u n d e r l y i n g t h e 

s u b s t a n t i v e i s s u e s i n t h i s c a s e a r e t h r o u g h l y s e t f o r t h i n 

W o r k i n g I and w i l l n o t be r e p e a t e d h e r e . S u f f i c e i t t o s a y 

t h a t t h e W o r k i n g p l a i n t i f f s ' a c t i o n c h a l l e n g e d t h e v a l i d i t y o f 

a s p e c i a l e l e c t i o n h e l d on F e b r u a r y 5, 2008, f o r a s e a t on t h e 

J e f f e r s o n C o u n t y C o m m i s s i o n . The a c t i o n s o u g h t d e c l a r a t o r y 

and i n j u n c t i v e r e l i e f b a s e d on s t a t e - l a w and f e d e r a l 

c o n s t i t u t i o n a l g r o u n d s . I n p a r t i c u l a r , t h e W o r k i n g p l a i n t i f f s 

a v e r r e d t h a t t h e c h a l l e n g e d e l e c t i o n i n f r i n g e d t h e i r r i g h t s 
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(1) u n d e r t h e F i r s t and F o u r t e e n t h Amendments by 

" u n a u t h o r i z e d l y d i l u t i n g " t h e i r o p p o r t u n i t i e s " t o s p e a k t o 

v o t e r s a b o u t t h e c a n d i d a t e s , " and (2) u n d e r t h e F o u r t e e n t h 

Amendment by d e n y i n g them " e q u a l p r o t e c t i o n o f t h e l a w s , i n 

l i g h t o f t h e r i g h t t o v o t e t o f i l l v a c a n c i e s c o n f e r r e d on 

p e r s o n s i n o t h e r c o u n t i e s o f t h e S t a t e . " 

I n W o r k i n g I , t h i s C o u r t -- on s t a t e - l a w g r o u n d s -- h e l d 

t h a t t h e s p e c i a l e l e c t i o n was i n v a l i d . We p r e t e r m i t t e d 

d i s c u s s i o n o f t h e g r o u n d s t h e W o r k i n g p l a i n t i f f s had a s s e r t e d 

u n d e r t h e f e d e r a l c o n s t i t u t i o n . 2 So. 3d a t 841 n.11. 

On A u g u s t 27, 2008, t h e W o r k i n g p l a i n t i f f s f i l e d a m o t i o n 

i n t h e t r i a l c o u r t s e e k i n g a t t o r n e y f e e s u n d e r t h e common-

b e n e f i t d o c t r i n e and as a " p r e v a i l i n g p a r t y " p u r s u a n t t o 42 

U.S.C. § 1988. S u b s e q u e n t l y , t h e W o r k i n g p l a i n t i f f s f i l e d a 

m o t i o n i n t h e t r i a l c o u r t , p u r s u a n t t o A l a . Code 1975, § 6-6¬

20, t o " e n t e r an o r d e r p r o v i d i n g f o r m e d i a t i o n o f t h e p e n d i n g 

m o t i o n [ ] f o r a t t o r n e y s f e e s . " The m o t i o n s t a t e d , i n p e r t i n e n t 

p a r t : 

" P l a i n t i f f s have a t t e m p t e d t o p u r s u e d i s c u s s i o n s 
w i t h c o u n s e l f o r t h e d e f e n d a n t [ J C E C ] f o r t h e 
p u r p o s e o f r e s o l v i n g t h e p e n d i n g [ m o t i o n f o r a f e e 
a w a r d ] , b u t t h o s e a t t e m p t s have n o t r e s u l t e d i n any 
a g r e e m e n t . T h i s c o u r t has s e t t h e p e n d i n g m o t i o n [ ] 
f o r a h e a r i n g , and c o n t i n u e d [ i t ] a t t h e r e q u e s t o f 
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c o u n s e l f o r t h e p a r t i e s . The p a r t i e s had 
a n t i c i p a t e d t h a t d i s c u s s i o n w o u l d r e s u l t i n 
a g r e e m e n t . No d i s c u s s i o n s have o c c u r r e d f o r a 
number o f months, and r e c e n t e f f o r t s by P l a i n t i f f s ' 
c o u n s e l t o engage i n d i s c u s s i o n have been i g n o r e d by 
c o u n s e l by t h e d e f e n d a n t [ J C E C ] . 

" F o r t h e s e r e a s o n s , an o r d e r d i r e c t i n g m e d i a t i o n 
( i n c l u d i n g an a p p o i n t m e n t o f a m e d i a t o r and a 
p r o v i s i o n f o r c o m p l e t i o n w i t h i n 45 d ays) i s [an] 
a p p r o p r i a t e way t o a t t e m p t t o r e s o l v e t h e p e n d i n g 
m o t i o n s , and i s due t o be e n t e r e d as a m a t t e r o f 
l a w . " 

The t r i a l c o u r t d i d n o t o r d e r m e d i a t i o n . I n s t e a d , on 

M a r c h 30, 2010, i t d e n i e d t h e W o r k i n g p l a i n t i f f s ' m o t i o n f o r 

an award o f a t t o r n e y f e e s . I n r e j e c t i n g t h e i r argument b a s e d 

on t h e c o m m o n - b e n e f i t d o c t r i n e , t h e c o u r t c o n c l u d e d t h a t , 

a l t h o u g h t h e W o r k i n g p l a i n t i f f s had " p r e v a i l e d , ... t h e 

v i c t o r y [had] r e s u l t e d i n no r e a l b e n e f i t t o t h e p u b l i c . " As 

f o r t h e i r c l a i m b a s e d on § 1988, t h e " c o u r t a g r e e [ d ] t h a t t h e 

[ W o r k i n g ] p l a i n t i f f s were p r e v a i l i n g p a r t i e s i n t h i s 

l i t i g a t i o n . " However, i t h e l d t h a t t h e f e d e r a l s t a t u t e 

a f f o r d e d no b a s i s f o r a f e e award, b e c a u s e , i t c o n c l u d e d , t h e 

" a l l e g e d f e d e r a l c i v i l r i g h t s and F i r s t Amendment c l a i m s " were 

"n o t t h e f o c u s o f t h e l i t i g a t i o n . " ( E mphasis added.) 
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From t h a t o r d e r t h e W o r k i n g p l a i n t i f f s a p p e a l e d . One 

i s s u e t h e y r a i s e on a p p e a l i s w h e t h e r t h e t r i a l c o u r t e r r e d i n 

sub s i l e n t i o d e n y i n g t h e i r m o t i o n f o r m e d i a t i o n . 

S p e c i f i c a l l y , t h e y c o n t e n d t h a t t h e t r i a l c o u r t f a i l e d t o 

f o l l o w t h e mandate o f § 6-6-20. They c o n t e n d , i n e f f e c t , t h a t 

t h e t r i a l c o u r t d i d n o t have t h e d i s c r e t i o n t o deny t h e i r 

m o t i o n f o r m e d i a t i o n . We a g r e e . 

S e c t i o n 6-6-20 p r o v i d e s , i n p e r t i n e n t p a r t : 

"(b) M e d i a t i o n i s m a n d a t o r y f o r a l l p a r t i e s i n 
t h e f o l l o w i n g i n s t a n c e s : 

"(2) Upon m o t i o n by any p a r t y . The 
p a r t y a s k i n g f o r m e d i a t i o n s h a l l pay t h e 
c o s t s o f m e d i a t i o n , e x c e p t a t t o r n e y f e e s , 
u n l e s s o t h e r w i s e a g r e e d . 

"(3) I n t h e e v e n t no p a r t y r e q u e s t s 
m e d i a t i o n , t h e t r i a l c o u r t may, on i t s own 
m o t i o n , o r d e r m e d i a t i o n . The t r i a l c o u r t 
may a l l o c a t e t h e c o s t s o f m e d i a t i o n , e x c e p t 
a t t o r n e y f e e s , among t h e p a r t i e s . 

" ( c ) I f any p a r t y f a i l s t o m e d i a t e as r e q u i r e d 
by t h i s s e c t i o n , t h e c o u r t may a p p l y s u c h s a n c t i o n s 
as i t deems a p p r o p r i a t e p u r s u a n t t o R u l e 37 o f t h e 
A labama R u l e s o f C i v i l P r o c e d u r e . 

" (g) Where a c l a i m o f 
d e f e n s e , t h e c o u r t s h a l l 
i s s u e b e f o r e any m e d i a t i o n 

i m m u n i t y i s o f f e r e d as a 
d i s p o s e o f t h e i m m u n i t y 
i s c o n d u c t e d . " 
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(Emphasis added.) 

" A l t h o u g h a t r i a l c o u r t has d i s c r e t i o n as t o w h e t h e r t o 

s t a y t h e p r o c e e d i n g s d u r i n g t h e m e d i a t i o n , t h e t r i a l c o u r t has  

t o o r d e r m e d i a t i o n upon r e q u e s t o f a p a r t y . " Ex p a r t e Morgan  

C o u n t y Comm'n, 6 So. 3d 1145, 1147 ( A l a . 2008) ( n o t i n g t h a t 

t h e t r i a l c o u r t had no d i s c r e t i o n t o deny t h e m o t i o n o f a 

p a r t y r e q u e s t i n g m e d i a t i o n ( e m p h a s i s a d d e d ) ) . " ' S e c t i o n 6-6¬

20, A l a . Code 1975, a l l o w s one p a r t y t o r e q u i r e a c o u r t t o  

o r d e r m e d i a t i o n o f a d i s p u t e , i r r e s p e c t i v e o f t h e p o s i t i o n o f 

any o t h e r p a r t y t o t h e d i s p u t e . ' " 6 So. 3d a t 1147 ( q u o t i n g 

A labama C i v i l C o u r t M e d i a t i o n R u l e s , Comment t o Amendment t o 

R u l e 2, E f f e c t i v e J u n e 26, 2002 ( e m p h a s i s a d d e d ) ) . See a l s o 

Mackey v. Mackey, 799 So. 2d 203, 207 ( A l a . C i v . App. 2001) 

( m e d i a t i o n i s m a n d a t o r y when r e q u e s t e d by a p a r t y ) . 

The JCEC c o n t e n d s t h a t i t i s a S t a t e a g e n c y and t h a t i t 

i s , t h e r e f o r e , immune f r o m l i a b i l i t y f o r a t t o r n e y f e e s . 

However, t h i s argument i s made f o r t h e f i r s t t i m e on a p p e a l . 

I n o t h e r w o r d s , t h e i m m u n i t y argument was n e v e r made i n t h e 

t r i a l c o u r t . To be s u r e , § 6-6-20(g) r e q u i r e s r e s o l u t i o n o f 

i m m u n i t y i s s u e s b e f o r e o r d e r i n g m e d i a t i o n . However, t h e 

s t a t u t e -- on i t s f a c e -- i s d i r e c t e d t o t h e " t r i a l c o u r t . " 
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I n o t h e r w o r d s , i t i s t h e t r i a l c o u r t , n o t t h i s C o u r t , t h a t i s 

d i r e c t e d t o f i r s t a d d r e s s an i m m u n i t y d e f e n s e . To d a t e , no 

s u c h d e f e n s e has been p r e s e n t e d t o t h e t r i a l c o u r t . A p a r t y 

c a n n o t c i r c u m v e n t t h e s t a t u t e by a r g u i n g i m m u n i t y i n t h i s 

C o u r t a f t e r a demand f o r m e d i a t i o n has been d e n i e d i n t h e 

t r i a l c o u r t w i t h o u t t h e d e f e n s e o f i m m u n i t y h a v i n g been 

p r e s e n t e d t h e r e . Thus, any d i s c u s s i o n o f t h e i m m u n i t y i s s u e 

by t h i s C o u r t w o u l d be p r e m a t u r e a t t h i s t i m e . 

I n s h o r t , b e c a u s e t h e t r i a l c o u r t was w i t h o u t t h e 

d i s c r e t i o n t o deny t h e demand f o r m e d i a t i o n , i t p r e m a t u r e l y 

a d d r e s s e d t h e m e r i t s o f t h e m o t i o n f o r a t t o r n e y f e e s . 

C o n s e q u e n t l y , t h e o r d e r o f t h e t r i a l c o u r t i s v a c a t e d and t h e 

c a s e i s remanded f o r f u r t h e r p r o c e e d i n g s c o n s i s t e n t w i t h § 6¬

6-20. 

APPLICATION GRANTED; OPINION OF JANUARY 14, 2011, 

WITHDRAWN; OPINION SUBSTITUTED; ORDER VACATED; AND CASE 

REMANDED. 

Cobb, C . J . , and W o o d a l l , S t u a r t , P a r k e r , Murdock, and 

Shaw, J J . , c o n c u r . 
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