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(Cv-01-832)

MATN, Justice.

These three appellate proceedings have been ccnsolidated
for purposes of writing one opinion. The action underlying
the first appeal (case no. CV-10-9%00165) was filed in the
Etowah Circuit Court on April 15, 2010, by George Bates and
David Joyner against Dcnald W. Stewart, individually and as
Crustee of the Abernathy trust, and the Abernathy Trust
Fcundaticn (hereinafter referred to as "the Foundation"). In
appeal no. 1100063, Bates and Joyner appeal from a judgment of

the Etowah Circuit Court dismissing their complaint agalinst
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Stewart and the Foundation. The underlying case will
hereinafter be referred to as "the first actiocn."

The acticn underlying appeal no. 1101456 was filed in the
FEtowah Circuit Court on January 20, 2011, by Lindy Adams, Ed
F. Davidson, and Roosevelt Boyd (hereinafter referred to as
"the Adams wplaintiffs"™), who filed what they entitled a
"motion to intervene as plaintiffs and for an accounting and
other relief" from Donald W. Stewart, Donald W. Stewart, P.C.,
and Kasowitz, Benson, Torres & Friedman LLP (hereinafter
referred to collectively as "Stewarl and Kasowllz") (case no.
Cv-01-832) . The Adams plaintiffs filed their motion in a
long-standing action against Monsanto Company, 1ts parent
corporation, and a spin-¢ff corporation. In appeal no.
1101456, Stewart and Kasowitz appeal from orders entered by
the trial court on August 2Z and September 9, 2011, purporting
te reopen a final judgment In that action entered in 2003.
The action underlying appeal no. 1101456 will hereinafter be
referred to as "the second acticn.”

Stewart and Kasowitz have also filed a petition for a
writ of mandamus asking this Court to require the trial cocurt
in the second action to vacate its orders of August Z2 and
September 9 (nc. 1101452). This proceeding will hereinafter
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be referred to as "the mandamus petition." As to the appeal
in the first action, we affirm in part, reverse in part, and
remand. As to the appeal in the second action, we dismiss the
appeal as moot. As to the mandamus petition, we grant tLhe
petition in part, deny it in part, and issue the writ.

I. Factual Background and Procedural History

These appellate proceedings are the most recent in a line
of cases arising out of a toxic-tort action against Monsanto
Company; its parent ccrporation, Pharmacia Corporation; and a
spin-off corporation, Solutia, Inc. (hereinafter referred to
collectively as "the Monsanto corporations). The Monsanto
corporations manufactured and disposed of polychlorinated
biphenyls ("PCBs") 1in Anniston from 1935 to 1871. The
manufacture and distribution of toxic substances such as PCBs
were banned in the United States in 1976. See 1b U.5.C. §
2605 (e) . In 1996, Thomas Long, S5r., sued the Monsanto
corporations, alleging that the Mensanto corporations had
released PCBs and other harmful chemicals into the air, soil,
surface water, and groundwater near his property Iin Calhoun
County and that he suffered phvsical harm and other damage as
a result of the release of those chemicals. Two other actions
were filed against the Monsanto corporations alleging

4
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negligence, wantonness, breach of a duty to warn, fraud,
misrepresentation, deceit, private and puklic nuisance,
trespass, the tort of outrage, common-law strict liability,
assault, battery, and negligent and intentional infliction of
emotional distress arising from the release of those
chemicals. The three actions, with over 3,500 plaintiffs
(hereinafter referred to as "the Monsanto plaintiffs"), were
consolidated; however, the action resulting from the
consolidation {(hereinafter referred te as "the Monsanto
litigation") was not a class acticon. The Monsanto litigation,
styled "Sabrina Abernathy et al. v. Monsanto Ccmpany et al.,"”
was transferred from Calhcun County to Etcwah County, and
Judge Jecel Laird, a judge in the Calhoun Circuit Court, was
appointed by the Chief Justice of this Court as a special
judge in Etcowah County to preside over the case.! 0On January
7, 2002, a Jjury trial began on c¢laims common to all the
Monsanto plaintiffs and on the property-damage claims of 17 of

those plaintiffs. The jury found the Monsantoc corporations

'In January 2011, Judge Deborah Jones took office as a
Judge in the Calhoun Circuit Court, succeeding Judge Lalrd.
The Chief Justice of this Court then appointed Judge Jones as
a special judge in Etowzh County to continue presiding over
the Monsanto litigation.
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liable on the Monsanto plaintiffs' claims of wantonness, the
tort of outrage, "suppression of the truth," negligence,
trespass, nuisance, and public nuisance.

After seven years of litigation, a trial as te liability,
and approximately 500 individual trials on damages, the
parties reached a settlement for $300 millicn in 2003. The
settlement agreement required the Monsanto corporations Lo
make an immediate payment of $275 million and 10 annual
payments of $2.5 million thereafter, for a total of 5300
million, The $275 million payment, less $35 millicon, was
disbursed to the Monsanto plaintiffs and their attcrneys and
was used to pay the claims of each settling Monsanto
plaintiff, to fund a relocation/property-adjustment fund for
the benefit of approximately 920 Monsanto plaintiffs who were
property owners and residents in the affected aresa, to pay
attorney fees, and to reimburse the Monsantc plaintiffs'
attorneys for the costs and expenses incurred in the Monsanto
litigation. The Monsanto plaintiffs' attorneys were to be
paid a 40% atteorney fee from the $275 million payment, less
$15 million in costs and expenses, 1in additicon to a 40%

attorney fee from each annual $2.5 million payment.
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The settlement agreement provided that of the $35 million
not disbursed to the Monsanto plaintiffs $21 million was to be
placed intoc a trust (hereinafter referred to as "the Abernathy
Lrust"™) established to pay health-care and educatiocnal
benefits to those Monsantce plaintiffs who qualified for
assistance with medical treatment and other health-care
services and/or who qualified for assistance with educational
grants, scholarships, or loans, and $14 million was to be paid
as attorney fees. Of each annual payment of $2.5 million,
$1.5 million was to be placed into the Abernathy trust, and $1
million —- 40% —-- was to be paid as attorney fees. Paragraphs
3.9. and 3.h. of the settlement agreement, the provisions that
address the requirements for establishing and funding the
Abernathy trust, state:

"g. Thirty-Five Millicn Dollars
($35,000,000.00}), plus any interest accrued on such
amcunt during the time such money was cn deposit in
the Settlement Account and the Escrow Account, shall
be paid directly from the Escrow Account to
plaintiffs’ counsel and to a corporation,
foundaticn, trust or other appropriate entity
designated by [the Monsanto] plaintiffs' counsel as
follows:

"i. Fourteen Million Dollars ($14,000,000.00),
plus any interest accrued on such amount during the

time such money was on deposit in the Settlement
Account and the Escrow Account, shall be paid to
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[the Mcensanteo] plaintiffs' ccounsel for attorneys'
fees;

Tid. Twenty-0ne Million Dollars
($21,000,000.00), plus any interest accrued on such
amount during the time such money was on deposit in
the Settlement Account and the Escrow Account, shall
be used by the corporation, foundation, trust or
other appropriate entity for the following general
purposes, and the corporation, feoundation, trust or
other entity will have the authority to expend funds
for such purposes, but will not be reguired to
perform every such purpose:

"{1) To provide primary health care and/or to
assisl in gaining access Lo primary health care and
other health care services {including but not
limited to lab, dental, outreach, prenatal care,
radiology, case managemenlt, pharmacy, preventive
medicine, holistic medicine and other health care
programs) by making grants or payments for the
actual benefit of persons meeting the criteria of
the corporation, foundation, trust cor other entity;

"(Z2) To provide educational grants, scholarships
or loans to perscns meeting the criteria of the
corporation, foundaticn, trust or cther entity for
purposes including but not 1limited to those
described in subparagraph (%) below;

"(3) To provide health education and instruction
to or on behalf of persons meeting the criteria cof
the corporation, foundaticn, trust or other entity;

"{4) To provide such other programs or payments
relating to health, education and community welfare
that would benefit such persons meeting the criteria
of the corporaticn, foundaticn, trust or other
entity; and

"{5) To create an educaticonal trust fund to
endow scholarships, grants c¢r lcans for purpoeses
including but not limited to the evaluation of and

8



1100063; 110145Z; 1101456

development of personal education plans,
pre-kindergarten program participation, after-school
program participation, tutoring, participation in
remedial programs or individual enrichment programs,
computer training programs, SAT/ACT or other
examination preparation programs, and participation
in technical training, vocational, GED, college or
adult educaticnal programs.

"h. The annual payments of Two Million, Five
Hundred Thousand Dcllars ($2,500,000.00) shall be
paid directly froem the [Monsanto corpeorations] to
[the Monsanto] plaintiffs' counsel and to the
corporation, foundation, trust or other appropriate
entity designated by [the Monsanto] plaintiffs'
counsel pursuant to paragraph 3.g. as follows:

"i. One Million Dollars ($1,000,000.00) shall be
paid to plaintiffs' counsel for attorneys' fees;

"ii. One Million Five Hundred Thousand Dollars
($1,500,000.00) shall be paid to the corporation,
foundaticn, trust or other appropriate entity
established or selected 1n accordance with paragraph
3.g9. herecf for the purpcses outlined in paragraph
3.9. hereof."”

Fach of the Monsanto plaintiffs signed a retainer
agreement providing for a 40% attorney fee; signed a
settlement agreement specifying his or her share of the
settlement, attorney fees, and expenses; and received and
cashed his or her settlement check. The settlement agreement
executed by each of the Monsantoc plaintiffs acknowledged:

"T understand that tChese shares are shares of the

total settlement net of the court-approved 40%
attorneys' fees and $15 million 1in costs and
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expenses f{(all 1In accordance with my retainer
agreement and the settlement agreement)."”

On September 12, 2003, the trial court entered an order
approving the settlement agreement as "fair and reasonable,
including the payment cof attorney's fees and expenses as set
forth in the Settlement Agreement.”" The settlement agreement
was 1ncorporated as a part of the final Jjudgment, which
provided that the trial court "retain[ed] continuing

Jurisdiction of this matter for the purpose of enforcing the

Settlement Agreement.” (Emphasis added.) No appeals were

taken from the judgment.

In 2004, Stewart and Kasowitz received communications on
behalf of Sarah Avery, one of the Monsanto plaintiffs, stating
her intent tec file a class action to challenge the attocrney
fee and costs awarded 1n the settlement of the Monsanto
litigation. Stewart and Kasowltz filed a moticn reguesting
that the trial court enjoin Avery and any other Monsanto
plaintiff from filing an independent action challenging the
settlement agreement. On Cctober 2%, 2004, the trial court
entered an order that "reaffirm|[ed] that the taxing of costs
[and expenses] in the amount of $15 million, and the award of

40% of the recovery (after costs and expenses) as attorneys'
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fees, was fair and reasonable" and that enjoined Avery and
"all other persons ... from taking any action to interfere
with the terms of the Settlement Agreement.”" Avery filed a
metion to clarify or, alternatively, to rescind the Octcber 29
order, argulng that Stewart and Kasowitz had "improperly
'doukble-dipped'" because, Avery said, Stewart and Kasowitz
"deducted a 40% contingent fee from the $300 million
settlement, and then deducted an additional 40% fee from sach
individual Plaintiff's award.™ On December 15, 2004, the
trial court entered an order denying Avery's motion and
finding that a 40% attorney fee in the Monsanto litigation was
reasconable pursuant to the 12 criteriz this Court enumerated

in Pharmacia Corp. v. McGowan, 915 So. 2d 549, 552-53 (Rla.

2004) (guoting Van Schaack v. AmSouth Bank, N.A., 530 So. 2d

740, 749 (Ala. 1988)).

2., The First Action

On April 15, 2010, Bates and Joyner, bceth original
Monsanto plaintiffs, filed a complaint against Stewart, the
Feundaticn, and fictitiously named defendants in the Etowah
Circuit Court. The ccocmplaint alleged, in pertinent part, that
"[t]lhe Abernathy Trust Foundation is a trust organized under
the laws of the State of Alabama" and, "[u]lpon information and
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belief," that "Stewart and Defendants A-7 created a Crust
known as The Abernathy Trust Foundation and/or Defendants 1-
10."¢ Bates and Jeyner sought an accounting cof the Abernathy
Lrust pursuant te & 18-3B-205{(a), Ala. Code 1975, which
states, in pertinent part:

"A trustee may file an accounting of the trustee's
administration of a trust in court at any time and
seek a partial or final settlement thereof or, upon
petition of an interested party, a court may order
a trustee to render an accounting of the trustee's
administration of a trust and reguire a partial or
final settlement thereof. LT

(Emphasis added.) Bates and Joyner further alleged that they
are "interested parties" under the statute and demanded an
accounting of the Abernathy trust. Bates and Joyner attached
as exhibits to the complaint the settlement agreement in the
Monsanto litigation and the trial ccurt's 2003 order approving
the settlement. Bates and Joyner also sought an accounting of

the use of the settlement funds from the Monsanto litigation.

‘The terms "the Abernathy Trust," "the Abernathy Trust
Fund," "the Abernathy Trust Foundation," and "the Abernathy
Trust Fund Board"™ are used interchangeably in briefs filed
with this Court and in documents contained in the record. We
cannot determine from the documents before us which of these
terms is correct; therefore, we refer to the trust res as "the
Abernathy trust" and to the entity administering the Abernathy
trust as "the Foundation." We have not changed the terms used
in the decuments we quote in tChis opinion,

12
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On May 17, 2010, Stewart and the Foundation filed a

motion to dismiss the complaint, alleging that Bates and
Joyner were attempting to reopen a cocurt-approved settlement,
Chat the Abernathy LCrust was "created under New York law" and,
they argued, "therefore is not governed by the Alabama Code.”
In their motion, Stewart and the Foundation sought to have the
complaint dismissed pursuant to Rule 12 (b) (1), Ala. R. Cilv. P.
("lack of jurisdiction over the subject matter™), and Rule
12 {b) (6) ("failure to state a claim upcn which relief can be
granted"). Stewart and the Foundation attached as exhibits to
their motion the settlement agreement 1in the Monsanto
litigaticon, the 2003 order approving the settlement, and the
twe 2004 orders entered by the trial court In the Monsanto
litigation.

On May 18, Bates and Joyvner filed a motion to convert
Stewart and the Foundation's motion Lo dismiss into a motion
for a summary judgment or, alternatively, to deny the motion.
Bates and Joyner filed their motion to convert because, they
said, 1n their motion to dismiss Stewart and the Foundation
had asserted factual matters not asserted 1n the complaint,
i.e., that the Abernathy trust was created under New York law
and that $21 million had been used to fund the trust. On May

13
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24, the trial court entered an order setting a scheduling
conference and a hearing on all pending moticons on August 2.
On June 17, Bates and Jovner filed a supplemental response to
Stewart and the Foundation's motion to dismiss., On July 29,
Stewart and the Foundation filed a response in oppcesition to
the motion to convert their motion to a summary-judgment
motion, On July 30, Bates and Joyner moved Lo strike the
response. The trial court did not rule on the motion to
strike before the hearing set for August 2, which took place
as scheduled.

On August 2, after hearing arguments frcm the parties,
the trial court established a briefing schedule on Mall
relevant issues including, but not limited to, the question of
venue . " On August 25, Stewart and the Foundation filed an
amended motion to dismiss and a supporting memorandum brief.
Stewart and the Fcundation urged the trial ccurt Lo dismiss
the complaint because, they argued, the circuit court in the
Monsanto litigation retained continuing jurisdiction over the

settlement, making jurisdiction exclusive in Calhoun County.”

*Stewart and the TFoundation are referring to FEtowah
Circuit Court case no. Cv-01-832, the original case
transferred to the Etowah Circuit Court from the Calhoun
Circuit Court,

14
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Alternatively, they argued, "at a minimum, this acticn 1s due
to be transferred to Calhoun County." Stewart and the
Foundation continued to argue that the action should be
dismissed for lack of subject-matter jurisdicticn, bul they
also argued, in the alternative, that the action should be
transferred to the Calhoun Circuit Ceourt because, they
alleged, "venue for an action [for an accounting of the
Abernathy trust] brought in this state lies exclusively in
Calhoun County pursuant to $ 19-3B-204 (a2} (ii) and (iii},"™ Ala.
Code 1975, Section 19-3B-204(a) states:

"Except as otherwise provided 1in subsection (b},

venue for acticons and proceedings involving a Crust

is proper ... {ii) in the county of this state where

the trust has its principal place of administration;

or (iil) in the case of a tLrust whose principal

place of administraticon is in a jurisdiction other

than this state, in the county where the settlor

resided at tChe creation of the trust N
In support of the amended motion to dismiss, Stewart and the
Foundaticn submitted the affidavit of Donald W. Stewart in
which he stated that he "established the Abernathy Trust as
set forth in the trust document attached hereto as Exhibit B."
We note, however, that the record on appeal does not contain

Exhibit B to Stewart's affidavit or any document that purports

tc be the trust document.
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On September 10, Bates and Joyner filed a first amended

complaint in which they added additional defendants and causes
of action. They continued to request an accounting of the
settlement proceeds in addition to an accounting of tLhe
Abernathy trust pursuant to % 1%-3B-205, and they alleged that
"[t]lhe Abernathy Trust Foundaticn is a trust organized under
the laws of the State of New York and funded by proceeds from
the settlement funds™ in the Monsanto litigation. Bates and
Joyner alsc filed on September 10 their memorandum in
oppositicon to Stewart and the Foundaticon's amended motion to
dismiss. On September 16, Stewart and the Foundaticn filed a
response in support of their amended motion to dismiss.

On September 20, Shaun Elston, Donna Allen, and Tara
Hunley, all of whom alleged that they are the mothers of minor
children who are beneficiaries of the Abernathy trust and
whose 2010 checks did not arrive as scheduled (hereinafter
referred to as "the intervenors"), moved to intervene in the
first action. The intervenors attached a proposed complaint
in interventicon in which they alleged, in pertinent part:

"11. Shaun Elston, as Mother and Next Friend of

Fernande Forbes and Deangelo Forbes, contacted the

office of Donald W. Stewart on September 14, 2010 to

inquire about the checks to her children. She was

advised that the money in the Abernathy Trust had
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been 'frozen' because of Mr. Bates and Mr. Joyner.
Ms. Elston asked but was not provided with any
paperwork showing that the money had been 'frozen.'

"12. Donna Allen, as Mother and Next Friend of
Loujuan Allen and Tacouya Allen, contacted the
office of Denald W. StewarlL on September 14, 2010
after she did not receive their checks. She was
advised that the checks were 'on hold' because of
the lawsult filed by Bates and Joyner.,

"13. Tara Hunley, Mother and Next Friend of
Joshua Reynolds, contacted the office of Donald W.
Stewart on September 16, Z2010. She was told that
the trust fund had been 'put on hold' because of the
lawsult filed by George Bates and another man. She
was told that the lawsuit was placed against the
Abernathy Trust Fund, and that the trust had put a
held on all funds because of the suit. She was
further advised that the hold would be released
'when a Jjudge settles the case or the lawsult is
dropped. ' Finally, when Ms. Hunley asked why the
pecple who were expecting checks for their minor
children were not notified that the trust fund was
on hold prior to the checks not being mailed this
year, she was told by the emplovyee of Mr. Stewart's
office that 'they did not have an answer tc that
gquestion,'"

On September 21, Bates and Joyner filed a motion for an
emergency hearing to appoint a receiver for the Abernathy
trust or for other relief. That moticn alleged, for the first
time, that, "[d]lespite requests to the current trustees by the
beneficiaries for accounting or even for copies of the

Abernathy Trust 1tself, the current trustees have refused to

provide to the keneficiaries any accounting or even a copy of
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the Abernathy Trust." (Emphasis added.) A portion of the

relief Bates and Joyner reqgquested was that the court reguire
Stewart and the Foundation to "[m]ake an immediate accounting
te the [Mensanto] Plaintiffs and Intervenors of the Abernathy

Trust assets, including, but not limited to, the immediate

production of 2 copy of the terms and conditicns cof the said

Abernathy Trust." (Emphasis added.)

On the following day, September 22, the trial court
entered an order granting Stewart and the Foundation's motion
to dismiss. The order did not state the Lrial court's reason
for dismissing the action, and there is no indication 1in the
order that the ftrial court considered the motion for an
emergency hearing, which alleged that Stewart and the
Foundation had refused to provide Bates and Joyner with a copy
of the trust document. Bates and Jovner appealed from the
judgment of dismissal.

B. The Second Acticon and the Mandamus Petition

On April 1, 2011, the Adams plaintiffs, all of whom were
Mensante plaintiffs, and Kathy Faye Wynn® filed their motion

to intervene, seeking to reopen the 2003 judgment in that case

Wynn was later dismissed because she was nct a Monsanto
plaintiff.
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and requesting, among other things, an accounting of the funds
in settlement of the Monsanto litigation, including the
attorney fees awarded and the distributicns from the Abernathy
Lrust. The Adams plaintiffs alleged that the trial court had
never determined whether Sabrina Abernathy or her attorneys
cculd "fairly and adequately" represent the Monsanto
plaintiffs' interests and had never held a hearing on the
reasonableness of the attorney fees awarded in the Monsanto
litigation. The Adams plaintiffs alsoc alleged that the
retalner agreements executed by the Mcensanto plaintiffs are
vold because of the following provision:
"[Iln the event the attorneys negotiate and
recommend acceptance of what the attorneys, in their
sole discretion, consider to be a fair and eguitable
settlement of the claim for which the attorneys are
hereby employed, and if the client refuses to accept
said settlement, the attorneys shall thereupon have
the right to withdraw from representation of said
client and the c¢lient shall be indebted to said
attorneys for the amcunt of the attorneys' fees and
costs and expenses hereinabove provided based upcn
the offer of settlement recommended by  the
attorneys."
The Adams plaintiffs asked the trial court to order an
accounting of the settlement proceeds and of the Abernathy

trust, te hold a hearing to review the reasconableness of the

attorney fee in the Mcnsanto litigaticn, toe appelnt a specilal
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master Lo review claims for benefits from tLhe Abernathy Lrust
that had been denied by the Foundation, and to remove Donald
Stewart as trustee of the Abernathy trust. Specifically, as
te the attorney fee, the Adams plaintiffs asked the trial
court to require Stewart and Kasowitz to submit an application
for an attorney fee or to repay the attorney fee they had
already recelived, to allow the Adams plaintiffs to take
discovery regarding the fee, and to schedule a pubklic hearing
on the reasonableness of the requested attorney fee. The
Adams plaintiffs alsc asked the trial court Lo set aside the
court's order in the Monsanto litigation awarding Stewart and
Kasowitz $15 million in expenses.

On August 22, 2011, the trial ccurt entered an order
addressing the Adams plaintiffs' motion. As to the trial
court's jurisdiction over the motion, the trial court stated:

"[Blased on the applicable law, the pleadings, the

April 27, 2011, hearing, and the facts of this case,

the Court makes the following findings of fact:

"l. This Ccurt finds that the property claims
between the Litigants and the Defendants have been
ascertained and adjudged and the agreed upcon amounts
have been disbursed to the [Monsante] Plaintiffs.

"2. This Ccurt finds that the personal injury

claims between the [Monsanto] Plaintiffs and the
Defendants have been ascertained and adjudged and
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the agreed upon amounts have been disbursed to Lhe
[Mcnsante] Plaintiffs.

"3. This Court finds that the funds paid and
funds to be paid into the Abernathy Trust Fund have
been ascertained and adjudged.

"4, This Court finds that the [Monsanto]
Plaintiffs' claims for payments and the denial of
claims for payments from the Abernathy Trust Fund
have not besn determined by the Court and in fact
are being determined on an ongoing basis by the
Abernathy Trust Fund Board.

"This Court finds that the determinations of the
Abernathy Trust Beoard are not final judgments and
are subject to review by this Court.

"Tt is hereby ORDERED, ADJUDGED, AND DECREED as
follows:

"l. The property settlement porticn of the
previcus orders entered in this case 1is a final
Judgment and the appeal time has expired.

"Z2. The perscnal injury portion of the previous
orders entered in this case 1s a final judgment and
the appeal tCime has expired.

"3. The Trust Fund portion of the previous
orders entered in this case 1s a final Jjudgment and
the appeal time has expired.

"4, The awards or denial of awards from the
Abernathy Trust Fund are not final judgments. Any
[Monsanto] Plaintiff mayv file a motion for judicial
review of his or her award or denial of award from
the Trust Fund Board.

"5. A hearing regarding the matter of the methoed

of allocation used by the Abernathy Trust Fund Board
in determining the granting o¢r denying of c¢laims
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shall be held on September 9, 2011 at 1:30 p.m. in
courtroom Z250. The purpose of the hearing is for
the Court to be educated on the formula used to
issue awards and the process of tLhe same.
[Mconsantao] Plaintiffs' counsel shall present
testimony and documentation in suppcrt of thelr
method ¢f allocation.”

As to the trial court's Jjurisdiction to review the
attorney-fee award, the trial court stated:

"[A]fter hearing and after reviewing all pleadings,
all court orders, the court file, and after
considering all applicable law, this Court makes the
following findings of fact:

"1. The Court has equitable and inherent
authority over the global settlement and over the
parties and attorneys.

"2. The Court has equitable and Inherent
authority to review the contingency fee contracts cf
the [Monsanto] Plaintiffs and the attornevs.

"3. The Court has retained jurisdiction over
this case for the purpose of the enforcement of the
settlement agreement and Lhe Jjudgment.

"4, The Court finds that the Interveners'
allegaticons contained in the request for rellief
regarding the reasonableness of attorney fees to be
extraordinary and excepticnal circumstances, which
if proven would be an extreme injustice.

"5. The Court finds that the Interveners'
request for relief should ke treated as a request
for relief from judgment under the Alabama Rules of
Civil Procedure, Rule 60 (b) (0).

"6. The Court finds that each [Mconsanto]
Plaintiff should be served with notification of this
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action and given an cpportunity to be heard, with or
without «counsel, or to waive their right to
participate in said hearing.

"It is hereby ORDERED, ADJUDGED, AND DECREED as
follows:

"l. The attorneys shall each submit to the Court
for review a proposed notification of right to
hearing and a waiver of right to¢ hearing on the
issue of reasonableness of attorney fees to be
served to all [Monsanto] plaintiffs. Sald
submission shall be filed on September 9, 2011,

"2. The [Monsanto] Plaintiffs' attorneys shall
submit any known address changes to the list of all
[Monsanto] plaintiffs and addresses previously filed
on September le, 2003 for service of said
netification to the Circuit Clerk of Etowah Cocunty.
Said submission shall be filed on September &, Z011.

"3. The Clerk of Court of Etowah County shall
cause the notification to ke served to all last
known addresses on file of cach [Monsanto]
Plaintiff,

"4, The costs of said nctification shall be paid
from the Abernathy Trust Fund pending further orders
of the Court. Costs shall include ©postage,
supplies, and tTemporary staff, 1f necessary, Lo
accomplish the assignment.,

"5. A hearing date shall be set by separate
order upon completion of service of all [Monsanto]
Plaintiffs."

As to the issues regarding the Abernathy trust, the trial

ccurt stated:

"l. The Court finds that the Interveners'
request for freezing o¢f the trust assets 1s
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appropriate pending the completion ¢of the audit and
the hearing on the reascnableness of the attorney
fees. Therefore, there is no need for a
constructive trust.

"2. The Court finds that the Interveners'
request for removal of Donald Stewart as LGLrust
administratcr is without any evidence that Mr.
Stewart has mishandled the trust.

"3. The Ceourt finds that there is no need for a
Special Master as the Court shall hear all matters
necessary.

"It is hereby ORDERED, ADJUDGED, AND DECREED as
follows:

"1. The Interveners' reguest for removal of
Deonald Stewart from the administration of the Trust
is hereby denied.

"2. The assets of the Abernathy Trust are hereby
frozen. The Court orders all payments to minors to
continue as scheduled, if any, and any unscheduled
payments shall not ke made until further orders of
this Court.

"3. The deposits expected nc later than August
26, 2011, including amcunts allocated for attorney
fees, shall Dbe deposited and shall ncet Dbe
distributed until further orders of this Court.

"4, The Interveners' reguests for an appointment
of a Special Master and creation of a constructive
trust are hereby denied."
Moreover, the trial court ordered that certain records of

the Abernathy trust ke unsealed. Those records included an

accounting firm's report that contained the names of the
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Monsante plaintiffs and their corresponding PCB-related
medical or educational (e.g., learning-disability) problems,
as well as the payments they had received from the Abernathy
trust.

Stewart and Kasowitz filed a motion to vacate the August
22 order. The trial court orally denied that motion at a
hearing held on September 9. The trial court stated that the
process of mailing the notices to the Monsanto plaintiffs
would begin on September 13. The trizl court agreed to allow
Stewart and Kasowltz to redact certain medical information
from the records on file with the court so that the
information would contain the names of adults whc had received
payments from the Abernathy trust for PCB-related medical or
educational prceblems, but not their specific conditions or the
amount they received. The trial court directed Stewart and
Kasowitz to provide this information by September 13, Stewart
and Kasowltz appealed from the August 22 and September 2
orders on the basis that the trial court had granted
injunctive relief to the Adams plaintiffs. Stewart and
Kasowltz also filed a petition for a writ of mandamus asking

this Court to require the trial court to vacate its August 22
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and September 9 orders and to stay further proceedings in the
trial court pending the outcome of the mandamus proceeding.
This Court granted the motion for a stay and ordered answer
and briefs,

ITI. Standards of Review

A. Appeal in the First Action (No. 1100063)

In Pontius v, State Farm Mutual Automobile Tnsurance Co.,

815 So. 2d 557, 563 (Ala. 2005), this Court stated the
standard of review applicable to a ruling on a motion to
dismiss an action for a lack of subject-matter jurisdiction:
"In Newman v. Savas, 878 So. 2d 1147 (Ala.
2003), this Court sel out the standard of review of

a ruling on a motion to dismiss for lack cof
subject-matter jurisdiction:

"'A ruling on a moticn to dismiss is

reviewed without a presumption of
correctness., Nance v. Matthews, 622 So. 2d
297, 289 (Ala. 1923). This Court must

accept the allegations ¢f the complaint as
true. Creola Land Dev., Inc. v. Bentbrooks
Housing, L.L.C., 828 So. 2d 285, 288 (Ala.
2002) . Furthermcre, 1in reviewing a ruling
on a motion Lo dismiss we will not consider
whether the pleader will ultimately prevail
but whether the pleader may possibly
prevail. Nance, 622 So. 2d at 299."

"878 So. 2d at 1148-49."
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See also Ex parte Alabama Dep't of Transp., 978 So. 24 17, 21

(Ala. 2007).

B. Appeal in the Second Action (No. 110145%)

When this Court reviews the grant or denial of a
preliminary injunction, "'[w]e review the [trial] [clourt's
legal rulings de novo and 1its ultimate decisicn tc issue the
preliminary injuncticen for [an excess] of discretion.'"

Holiday Isle, LLC v. Adkins, 12 So. 3¢ 1173, 1176 {Ala. 2008)

(quoting Gonzales v. O Centrc Espirita Beneficente Uniao do

Vegetal, 546 U.S. 418, 428, (2006)).

"A preliminary injunction should be issued cnly
when the party seeking an injunction demonstrates:

"TT(1l) that without the injunction the
[party] would suffer irreparable injury;
(Z) that the [party] has no adeguate remedy
at law; (3) that the [party] has at least
a reasonable chance of success on the
ultimate merits of his case; and (4) that
the hardship imposed ¢n the [party oppesing
the preliminary injunction] by Lhe
injunction would not unreascnably outweigh
the benefit accruing tc the [party seeking
the injunction] . "'"

Holiday Isle, 12 So. 3d at 1176 {(guoting Ormco Corp. v. Johns,

869 So. 2d 1109, 1113 {(Ala. 2003), queting in turn Perley v.

Tapscan, Inc., 646 So. 2d 585, 587 (Ala. 1994) {(alterations in

Holiday Isle) ).
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C. Mandamus Petition (No. 1101452)

"'Mandamus 1s a drastic and extraordinary writ,
to be dissued only where there is (1) a clear legal
right in the petitioner to the order scught; (2) an
imperative duty upon the respondent to perform,
accompanied by a refusal to do so; (3) the lack of
another adequate remedy; and (4) properly invoked
Jurisdiction of the court.'"”

Ex parte Perfection Siding, Inc., 882 So. zZd 307, 30%-10

2003)

(quoting Ex parte TIntegon Corp., ©72 So. 2d 497,

(Ala. 1995)).

"'A petition for the writ of mandamus is a
proper method for attacking the grant of a Rule
60(b) motion.' Ex parte A & B Transp., Inc., 8 50,
3d %24, ¢31 (Ala. 2007). 'In general, the decisicn
whether to grant or to deny a postjudgment motion
filed pursuant to ... Rule 60 is within the sound
discretion of the trial court, and the exercise of
that discretion will not be disturbed ... unless the
trial court [exceeded] its discretion.' Comalander
v. Spottswood, 846 So. 2d 1086, 1090 (Ala. 2002).
However, '[a] party seeking relief must both allege
and prove one of the grounds set forth in Rule 60 in
order to be granted relief under that rule.' Ex
parte American Res. Ins. Cc., 663 5o0. 2d 932, 936
(Ala., 1995). Thus, where a 'Rule 60 () motion
offer[s] no proper basis for granting relief from
the judgment, ... the trial court's granting of that
motion [exceeds 1its] discretion.! Ex parte Alfa
Mut. Gen. Ins. Co., 681 So. 2d 1047, 1050 (Ala.

1996) ."

{({Ala.

455

Ex parte Wallace, Jordan, Ratliff & Brandt, L.L.C., 29 So. 3d

175,

177-78 (Ala. 2009).
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TIT. Analysis

A. The First Action

We <first address whether the trial court erred 1in
granting Stewart and the Foundaticn's motion toe dismiss
pursuant to Rule 12(b) {1), Ala. R. Civ. P. Bates and Joyner
contend that because the Etowah Circuit Court had jurisdiction
over the Monsanto litigation and entered all orders in the
Monsanto litigation in Etowah County, the Etowah Circuit Cecurt
has jurisdiction over all matters related to the Abernathy
trust. Morecver, Bates and Joyner arcgue, their complaint was
properly filed as an action iIndependent c¢f the Monsantc
litigation because the causes of action they asserted arose
after the Monsanto litigation had been concluded. Bates and
Joyner alsc argue that the trial court's retention of
Jurisdiction in the Monsante 1litigation to enforce the
settlement agreement did not preclude them from filing a
complaint for an accounting of the Abernathy trust in the
Etowah Circuit Court.

Stewart and the Foundation argue that when a trial court
presides over the settlement of a case and reserves continuing

jurisdiction over the settlement, as the trial court did in
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the Monsanto litigation, independent actions challenging the
settlement must be dismissed for lack of Jjurisdiction.
Stewart and the Foundation contend that in filing the first
action Bates and Joyner attempted t¢ file such an
impermissikble independent action outside the Monsanto

litigation. Relving on Ex parte Liberty Naticnal Insurance

Co., 888 So. 2Z2d 478 (Ala. 2003), and Scolomon v. TLiberty

National Life Insurance Co., %53 So. 2d 1211 (Ala. 2006),

Stewart and the Foundaticn argue that the trial court properly
dismissed the first action for lack of subject-matter
Jurisdiction.

In Liberty National, the plaintiffs sued Liberty National

in the Choctaw Circuit Court. All the plaintiffs were members

of a class certified in Adams v. Rcbertson, 676 So. 2d 1265

(Ala. 1995%), a class action filed in the Barbour Circuit Court
that invelved over 400,000 plaintiffs who had purchased cancer
insurance from Liberty National Life Insurance Company. The
case was settled, the trial court approved a modified
settlement, and the judgment was affirmed by this Court in
Robertson. The trial court's order ccontalned the following

provision 1in which the trial court retained continuing
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Jurisdiction over matbters "relating to" Lhe Robertson
gscttlement and the enforcement of that settlement.

"[The Barbour Circuit Court retained] continuing
Jurisdiction over all matters relating to the
Settlement or the consummation o¢f the Settlement;
the validity of the Settlement; the constructicn and
enforcement of the Settlement and any orders entered
pursuant thereto; ... and all other matters
pertaining to the Settlement or its implementation
and enforcement."

Robertscn, 676 So. 2d at 1307 (guoting the trial court's order
attached te c¢pinion). This Court concluded that the Choctaw
County action involved matters "relating to" the Robertson
settlement and its enforcement and that the Choctaw County
action sought to attack several aspects of the Robertson
settlement that had been litigated at a fairness hearing and
that had been approved by the trial court. The Court held as
fellows:

"This type of collateral attack 1is not
permitted. The boundary lines between courts of
concurrent jurisdiction must be preserved.
'"TIWlhere two courts have egual and concurrent
Jurisdiction, the ccurt that first commences the
exercise of its jurisdiction in a matter has the
preference and 1s not to be obstructed 1n the
legitimate exercise of 1Ls powers by a court of
coordinate jurisdicticn.'™! Ex parte First Nat'l
Bank ¢f Jasper, 717 So. 2d 342, 350 (Ala. 1997)
(quoting Ex parte TLiberty Nat'l TLife Tns. Co., %31
Sc. 2d 86b, 867 (Ala. 1993), quoting 1in turn Ex
parte State ex rel. Ussery, 285 Ala. 27%, 281, 231
So. 2d 314, 315 (1970))."
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Liberty National, 888 So. 2d at 481, The Libherty National

Court concluded that the Choctaw County action was an attempt
"to attack collaterally in another circuit court portions of
the Rcebertsen settlement," id., and held that the Choctaw
Circuit Court did not have Jurisdiction to hear the
plaintiffs' action, which was 1in essence an attack on the
Robertson settlement.

In Solomon, the same plaintiffs who filed the Choctaw
County action filed an identical acticn in the Barbour Circuit
Court. The trial court consolidated the newly filed action
with the Robertson action, designated these plaintiffs as a
subclass in Robertson, and entered a final judgment approving
a settlement of the subclass's clalims. This Court held:

"[Tlhe trial court's sua sponte 'consclidation'

order did not change the status of case no.

CvV-03-137 [the newly filed action| from an

independent acticn Lo a properly brought action

within the Barbour Circult Court's continuing
jurisdiction under case no. CV-92-021 [Rocbertson].

Consequently, the trial court did not have
subject-matter jurisdiction over case no. CV-03-137,
and its order of consolidation was wvoid -- indeed,

any action i1t tock in case no. CV-03-1327, other than
a dismissal of the claims, was voild.,"

53 So. 2d at 1222.

After reviewing Ex parte Liberty National and Solomon, as

well as the other authority c¢ited by Stewart and the

32



1100063; 110145Z; 1101456

Foundaticn, we conclude that the reservaticn of continuling
Jurisdiction to enforce the settlement agreement by the trial
court in the Monsanto litigation precludes the claims added by
Bates and Joyner in their first amended complaint and their
regquest for an accounting of the settlement proceeds, but it
does not preclude their request for an accounting of the
Abernathy trust.

This Court discussed subject-matter jurisdiction in Ex

parte Sevmour, 946 So. Zd 536 (Ala. 2006):

"Jurisdiction is '"[a] court's power to decide a
case or issue a decree.' Black's Law Dictionarv 867
(8th od. 2004) . Subject-matter Jurisdiction
concerns a court's power to decide certain Lypes of
cases. Woolf v. McGaugh, 175 Ala. 299, 303, 57 So.

754, 755 (1911} ('""By Jurisdiction over the
subject-matter 1s meant the nature of the cause of
action and of the relief scught.”' (gucting Cocper

v. Reynolds, 77 U.S5. (10 wall.) 308, 316, (1870))).
That power is derived from the Alabama Constitution
and the Alabama Code. See United States v. Cotton,
535 U.S. 625h, 030-31 (2002) (subject-matter
Jurisdicticn refers to a court's 'statutory or
constitutional power' to adjudicate a case)."”

846 So. 2d at 538.

In Alabama, a circuit ccurt "shall exercise general
jurisdiction in all cases except as may be otherwise provided
by law." 5 142(k), Ala. Const. of 1901 (Off. Recomp.).

Section 19-3B-203, Ala. Code 1975, provides that, generally,
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"the circuilt court has exclusive jurisdiction of proceedings
in this state brought by a trustee or beneficiary concerning
the administration of & trust." Pursuant te € 19-3B-20%{(a),
Ala. Code 1975, "upon petition of an interested party, a court
may order a trustee to render an accounting of the trustee's
administration of a ftrust T As beneficiaries of the
Abernathy trust, Bates and Joyner c¢learly are interested
parties who had the right tco bring an action seeking an
accounting cf the Abernathy trust. We conclude, therefore,
that the trial court had subject-matter jurisdiction over the
regquest for an accounting of the Abernathy trust; its
dismissal of that claim was errcr.

The judgment of dismissal is hersby reversed as to Bates
and Joyner's reguest for an accounting of the Abernathy trust,
and the case is remanded for further proceedings consistent
with this cpinion. As to the cther claims alleged by Bates
and Joyner concerning matters other than the accounting of the
Abernathy trust, those claims must be brought in the Monsanto
litigation, and we affirm the Etowah Circult Court's dismissal

of the case as to all claims other than the accounting of the

Abernathy trust.
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Because we have resclved the appeal in the first action
based on Rule 12{b) (1), we pretermit the parties' other
arguments as to this appeal.

B. The Second Action

The Adams plaintiffs argue that the second action should
be dismissed because, they argue, Stewart and Kasowitz have
appealed from a nonfinal judgment. Stewart and Kasowibtz argue
that the trial court's orders of August 22 and September 9 are
injunctive 1in nature and that, therefore, their appeal 1is
proper. This Court addressed a similar order and appeal 1n

Kappa Sigma Fraternity wv. Price-Williams, 40 So. 3d 683,

689-90 (Ala. 2009). The Court in Kappa Sigma noted that an

injunction 1is defined as "'l[a] court order commanding or

preventing an action.'™™ (Quoting Black's Law Dictionary 788

(7th ed. 1899).) Because the trial court's order in Kappa
Sigma ccmmanded the parties to take specific acticn, this
Court held that i1t had Jjurisdiction to consider the appeal,
even though the order appealed from was not a final judgment.

The trial court's August 22 and September 9 orders
commanded the trustee of the Abernathy trust tce take specific
action -- to stop making certain payments contemplated by the

trust and to release certain information. Because the August
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272 and September 9 orders clearly command the Lrustee Lo Lake
action, we conclude that 1t 1s injunctive in nature. See

Dawkinsg v. Walker, 784 So. 2d 333, 335 (Ala. 2z001). Rule

4{a) (1) (A), Ala. R. App. P., expressly permits appsesals from
orders "granting, continuing, modifying, refusing, or
dissolving an injunction, or refusing to disscolve or to modify
an injunction." Therefore, this Court has jurisdiction to
consider the appeal in the second action even though the
August 22 and September ¢ orders are not final judgments.

Nevertheless, our resolution of the petition for a writ
of mandamus makes the 1issues raised 1in the appeal 1in the
second action moot, and that appeal is therefore due to be
dismissed.

C. The Mandamus Petition

1. Order of August 22, 2011

Stewart and Kasowltz first ask this Court to direct the
trial court to vacate 1ts order of August 22, 2011. They
contend that the reasonableness of the attorney fee awarded in
the Monsanto litigation was settled in the final judgment 1in
that litigation entered 1n 2003. Stewart and Kasowitz say
that despite the Adams plaintiffs' efforts to characterize

their arcument differently, the Adams plaintiffs are
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challenging a final judgment entered in 2003, a judgment the

trial court had no authority to reopen. In Helms v. Helms'

Kennels, Inc., 646 So. 2d 1343, 13247 {(Ala. 198%4), this Court

quoted the folleowing from United States v. Cirami, 563 F.2d

26, 33 {(2d Cir. 1877):

"'[L]itigation must end somewhere, and we reiterate
our firm belief that courts should not encourage the
recpening of final judgments or casually permit the
relitigation of litigated issues out of a
friendliness to claims of unfortunate failures to
put in cne's best case.'"

Stewart and Kasowitz contend that neither Rule 60 (b),
Ala. R. Civ. P., nor the trial court's "inherent authority”
allows the trial court Lo reopen the Monsanto litigation.
Rule 60(b) states, in pertinent part:

"On motion and upon such terms as are Jjust, the
court may relieve a party or the party's legal
representative from a final Jjudgment, order, or
proceeding for the following reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2)
newly discovered evidence ...; (3) fraud ...; (4)
the Jjudgment is wvoid; (5) the Jjudgment has been
satisfied, released, or discharged ...; or (%) any
other reason justifying rellief from the operation of
the Jjudgment. The motion shall be made within a
reasonable time, and for reasons (1), (2), and (3},
not more than four (4) months after the judgment,
order, or proceeding was entered or taken. A motion
under this subdivision does not affect the finality
of a Jjudgment or suspend its operation.”
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(Emphasis added.) The Adams plaintiffs argue that the trial

court properly reopened the judgment pursuant to Rule 60 (b) (6)
because, they say, theyv proved the existence of "extraordinary
circumstances imposing extreme injustice." Their argument is
based on their contention that they were misled or coerced
inte signing the settlement agreements in the Monsanto
litigation.

Stewart and Kasowltz contend that the Adams plaintiffs'
argument that they were coerced or misled into signing the
settlement agreements is unsuppcerted, is without merit, and 1s
untimely kecause it is an attack on a final judgment entered
eight vears before the Adams' plaintiffs filed the second
action. Stewart and Kasowitz deny that the Adams plaintiffs
were misled or coerced into signing the settlement agreements,
but they argue that, even if those things were true, no
provision of Rule 60(k) is available to the Adams plaintiffs
because of the clear time limitations in Rule 60 (b). If the
Adams plaintiffs' contention that they were coerced or misled
is interpreted as a motion brought under subsecticns (1), (2),
or (3) of Rule 50(b), a four-month deadline controls, and any
challenge under Rule 60 (b} {6) must be brought within a

"reasonable time." According tc Stewart and Kasowitz, the
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Adams plaintiffs did not file their motion within a reasonable
time or show any extracrdinary circumstances that would have
justified reopening the 2003 judgment.

Rule 60 () requires that any Rule 60 (b} motion must be
brought within a "reasonable time." Stewart and Kasowitez
maintain that the time limit within which the Adams plaintiffs
could have filed a Rule 60(b) motion has long since been
exceeded. Stewart and Kasowitz argue that the interest in the
finality of a judgment, "the reason for delay" in filing a
Rule 60 (k) (6) meotion, "the practical ability to learn =arlier
of the grounds" upon which extracrdinary relief is sought, and
the prejudice to the other parties all weigh against the Adams
plaintiffs' attempts to reopen the 2003 judgment. See Ex

parte Hicks, 67 So. 3d 877, 880 (Ala. 2011).

Stewart and Kasowitz also argue that the trial court had
ne inherent authority to recpen the 2003 Jjudgment, They
recognize that the 2003 judgment reserves toe the trial court
the authority to oversee the enforcement of the settlement
agreement; however, they argue, that authority did not allow
the trial court to alter the Judgment or to medify wvested
rights granted by the Jjudgment, especially not eight vyears

after the judgment was entered. Helms, %46 Sco. 2d at 1347,
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Stewart and Kascwitz contend that reopening the judgment for
a review of the attorney fee and expenses, as well as freezing
payments the trustee of the Abernathy trust was obligated to
make for medical and educaticnal expenses, 1s an 1improper
modification to the 2003 Jjudgment.

Finally, Stewart and Kasowitz maintain that this Court
should direct the trial court to vacate that portion of its
August 22 order unsecaling certain records relating to the
Abernathy trust, including an acccunting firm's report
showing, amcong other things, the names of the beneficiaries of
the Abernathy trust, the PCB-related illnesses, and the
payments made from the Abernathy trust. Stewart and Kascwitz
argue that unsealing those records will disclose to the public
confidential medical and financial information relating to
the Monsante plaintiffs. Stewart and Kasowitz also argue that
the trial court improperly froze the distributions to be made
from the Abernathy trust.

It is clear to this Court that the trial court lacked the
authority under Rule 60 (b) to recpen the final 2003 judgment
because the motion seeking te recopen it was brought far beyond

a reasonable time. This Court has previously discussed the
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elements that are used Lo determine a reasonable time for
purposes of a Rule 50(b) motion:

"'What constitutes a '"reasonable time"
depends on the facts of each case, taking
into consideration the interest of
finality, the reason for the delay, the
practical ability to learn earlier of the
grounds relied upon, and the prejudice Lo
other parties. Adams v. Farlow, 51¢ So. Z2d
528 (Ala. 1987}, cert. denied, 485 U.S.
1010 (1%88), 1In addition, the doctrine of
laches, which denies equitable relief to
one guilty of unconscionable delay in
asserting a claim, applies to Rule 60 (b)
motions. Walcreop v. Waldrop, 395 So. 2Zd 62
(Ala.1981)."

"Ex parte W.J., 622 So. 2d 3258, 361 (Ala. 15883)."

Hicks, ©7 Sc¢. 3d at 880. After reviewing the facts of this
case and taking into consideration the elements that determine
a reasonable time for purposes of a Rule 60 (b) motion, we
conclude that the Adams plaintiffs did not file their motion
within a reascnable time. Moreover, this Court has found no
cases 1n which a period of more than eight vyears for the
filing ¢f a Rule 60(b}) motion was deemed reasonable.
Therefore, we conclude that the trial court exceeded its
discreticon in reopening the 2003 judgment. Because we hold
that the Adams plaintiffs did not file their Rule 60 (k) motion

within a reasonable time, we need not reach their argument in
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that motion that they proved extracrdinary circumstances that
Justified their attempt to reopen the judgment.

The Adams plaintiffs also argue that the trial court
preoperly reopened the 2003 Jjudgment because the trial court
that presided over the Monsanto litigation did not hold a
fairness hearing when it entered the Jjudgment in 2003 and
because the attorney-fee award in the Monsanto litigation was
approved before the trial court took into account all the
factors +this Court has held should be considered in
determining the reascnableness of an attorney fee. Stewart
and Kasowitz point out that the Adams plaintiffs are asking
that the court apply procedures applicable only in a class-
action setting and that the Monsanto litigation was never a
class action.’ The class-acticon reguirements 1in Rule 23,
Ala. R. Ciwv. P., they argue, are not applicable. We agree
that there is no requirement in a case that 1s not a class
action to hold a "fairness hearing" or to determine whether
the named plaintiff adeguately represented the other parties

in the case,. Those concepts are limited to class actions.

"See Ex parte Monsanto Cc., 862 So. 2d 595, 599 (Ala.

2003) ("The trial court conscolidated the three actions; there
are currently over 3,500 plaintiffs 1n the consolidated
action. This case is nct a class action.” (emphasis added)).
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This Court has identified 12 criteria a Lrial court should
consider when deciding whether an attorney fee is reasonable.

See Pharmacia Corp., 915 So. 2d at bHbhz-53. Even though the

trial court did not discuss the elements of the attorney fee
approved in 2003, the court held that the attornev fee was
reasonable and approved the portion of the settlement
agreement. awarding a 40% attorney fee to Stewart and Kasowitz,.
In 2004, the trial court reconfirmed its holding that the
attorney fees were reascnable. It 1is far too late +to
challenge that holding now.

The trial court in the second action alsc relied on 1its
inherent authority derived from the continuing jurisdiction to
enforce the settlement agreement reserved by the trial court
in the 2003 Jjudgment. However, the sole purpose of that
continuing jurisdiction —- to enforce the settlement agrsement
-- did not give the trial court authority beyond enforcing the
settlement. The trial court has the authority under its
continuing Jjurisdiction to examine the Abernathy trust to
ensure that the trust was established according to the
guidelines set ocut in the settlement agreement, but no mcre.

Any efforts by the Adams plaintiffs to obtain an accounting of
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the administration ¢f the trust must be brought under & 19-3B-
205, subject to the venue provisions in § 19-3B-204.

The trial court clearly exceeded its discretion in its
August Z2 order when it recopened a final judgment entered more
than eight vears before, scheduled a Thearing on the
reasonableness of the attorney-fee award in that 2003
Judgment, ordered that notice of the hearing on the attorney
fees be mailed to all the Monsanto plaintiffs, delved into the
administration of fthe Abernathy trust for the purpose of
reviewing claims already paid or denied, ordered confidential
medical and financial information to ke released to the
public, and froze distributions from the Abernathy trust. To
the extent the trial court's order seeks Lo examine the Lrust
documents to ensure that the Abernathy trust was established
in accordance with the terms of the settlement agreement,
however, the order was within the trial court's authority to
enforce the terms of the settlement agreement.

We therefore grant Stewart and Kasowitz's petition for a
writ of mandamus as to all portions of the August 22 order
except that portion in which the trial court sought to review

the Abernathy trust documents to see if they comport with the
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terms of the settlement agreement, and we direct the trial
court to wvacate all other portions of its August 22 order.

2. Order of September 9, 2011

At the hearing on September 9, 2011, the trial court
orally denied 5tewart and Kascowlitz's motion to vacate the
order of August 22 and their motion to stay the proceedings in
the trial court pending an appeal. Because this Court has
granted the reguested relief by granting the petition for a
writ of mandamus as to most portions of the August 22 order
and has stayed the proceedings In the trial court pending the
resolution of these appellate proceedings, we need not further
address the September 9 order.

3, Distributions from the Abernathy Trust

Finally, this Court notes that 1in addition to the trial
court's order freezing certain distributions from the
Abernathy trust, the intervenors 1n the first actiocon alleged
that Stewart and Kasowitz had stopped making distributions
from the Abernathy trust. The Court takes notice that there
are children and adults whoe are likely going without medical
care or educational assistance while these cases have been in
this Court. On remand of the first action in appeal no.

1100063 and upon the issuance of the writ of mandamus in case
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nc. 1101452, both the trial court and Stewart and Kasowitz are

directed to immediately lift any freeze of distributions from
the Abernathy trust and tc restore the processing of benefits
te the eligible Monsanto plaintiffs with the utmost speed.

Iv. Conclusion

As to the first action, we reverse the Judgment of
dismissal as Lo Bates and Joyner's request for an accounting
of the Akernathy trust; affirm the judgment of dismissal as to
all other claims; and remand the case for further proceedings
consistent with this opinion. As Lo the second action, we
dismiss the appeal as moot. As to the mandamus petition, we
grant the petition for a writ of mandamus as to all portions
of the August 22 order except Lhat portion that seeks a review
of the Abernathy trust documents as compared to the terms of
the settlement agreement, and we issue the writ. We also
direct the trial ccourt and Stewart and Kascwitz to immediately
lift any freeze of distributions from the Abernathy trust.

1100063--AFFIRMED IN PART; REVERSED IN  PART; AND
REMANDED,

1101452--PETITION GRANTED IN PART AND DENIED IN PART;

WRIT ISSUED.
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1100063; 110145Z; 1101456
1101456-APPEATL, DISMISSED AS MOOT.

Malone, C.J., and Woodall, Stuart, Boelin, Parker, Shaw,

and Wise, JJ., concur.
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