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PER CURIAM.

A.S., the mother, appeals from the judgment of the

juvenile court terminating her parental rights.  
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Facts and Procedural History

The child who is the subject of these proceedings was

born in 2007 while the mother was incarcerated following her

convictions for first-degree theft of property, third-degree

escape, second-degree forgery, first-degree receipt of stolen

property, second-degree escape, and intimidating a witness. 

The charges arose out of a shoplifting incident at a

department store.  The child was placed with the child's

grandmother (the mother's adoptive mother), who is also the

child's paternal great-aunt (the mother's paternal aunt).  In

August 2008, the mother was released from prison and was

placed on probation.  In September 2008, the mother was

arrested for harassment and third-degree theft of property

arising out of an incident at a discount store.  On September

12, 2008, the grandmother sought temporary custody of the

child pending a hearing on the grandmother's petition to seek

permanent custody.  The juvenile court granted the

grandmother's motion for temporary custody.

The mother served six months' imprisonment on the

harassment charge and was released in March 2009.  The third-

degree-theft-of-property charge was dismissed.  In June 2009,
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The grandmother's petition also sought to terminate the1

parental rights of the putative father.  He was served by
publication and did not appear in court.  His rights were
terminated, and he is not a party to this appeal. 

3

the mother was arrested after being indicted on charges

arising out of the shoplifting incident at the department

store.  A probation-revocation hearing was set. 

On June 22, 2009, the juvenile court entered an order

awarding the grandmother custody of the child.  On July 16,

2009, the grandmother filed a petition to terminate the

mother's parental rights.    In her petition, the grandmother1

alleged that the mother had failed to maintain consistent

contact or communications with the child and had failed to

provide support for the child and that there were no viable

alternatives other than terminating the mother's parental

rights.  The juvenile court set the grandmother's petition for

a hearing.

At the hearing on the petition seeking termination of the

mother's parental rights, the mother testified that she was at

that time serving a 15-year prison sentence but that she was

enrolled in a program in the prison for people with addictions

and that if she successfully completed the program she would

be released in six months.  The mother explained that the
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program consisted of counseling five days a week for six

months.  She stated that she was a kleptomaniac and that the

program was intended to treat her addiction to shoplifting.

The mother testified that if she was not released early as a

result of completing that program, then she would be eligible

for an early release under a probation program where she would

be released but continue counseling and check in on a daily

basis.  She testified that she would be able to obtain

employment while on release as part of the probation program.

The mother testified at the hearing on the grandmother's

petition that she was then 26 years old and that she lived

with the grandmother until she was 19.  The mother testified

that the grandmother adopted her when she was 12 and that the

grandmother received funds from Social Security to aid in her

support.  While she was living with the grandmother, she

became pregnant and had a child when she was 15 years old. The

grandmother adopted that child, a boy.  The mother testified

that, at 15 years of age, she did not understand that by

agreeing to the adoption she was voluntarily giving up her

rights as a parent and that she lived in the house with the

grandmother and that child for three years.  The mother
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testified that the grandmother receives a Social Security

benefit for the older child and that that was the reason the

grandmother adopted her older child.    

The mother testified that the child who is the subject of

this petition was born while she was incarcerated.  The mother

stated that the child calls both the grandmother and the

mother "mom."  She stated that she has a relationship with the

child and that the grandmother allows her to talk with the

child.  She testified that she has given some money to the

grandmother to support the child.  The mother testified that

the child would be provided for if the grandmother adopted the

child and that the grandmother had promised her she would not

stop the mother from seeing the child.    

Upon questioning by the juvenile court, the mother

testified that she was "okay" with the grandmother's adopting

the child but that she did not want her parental rights

terminated.

"Q. [The juvenile court:]  Let me make sure I
understand something, Ms. S., because it is
important. 

"A. [The mother:] Yes, sir. 
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"Q.  Is it your statement today that you're okay
with your grandmother who's adopted you and so she's
now legally your mother, adopting [the child]? 

"A.  I have no problem with that. 

"Q. Okay. You're okay with her adopting. You
understand that if she adopts [the child], then
she's [the child's] mother? Do you understand that's
what adoption means? Or do you understand that? 

"A.  Would that be terminating my parental
rights also, Your Honor? 

"Q.  Well, [the child] can't have two mothers.
Okay. So if you consent to an adoption, when the
adoption order is signed, it's not an order
terminating your rights, but you no longer have the
rights of a parent because you're no longer the
child's mother.  Do you understand?  You're her
biological mother, that will never changed.

"A.  Yes, sir.

"Q.  But you're not her mother at that point.

"A.  Would that mean she would, like, have to
keep my child away from me?

"Q.  No.  She doesn't have to keep your child
away from you.  She could let you visit whenever she
wants you to.  She  would be in charge, though.  You
wouldn't have a right to say, I want to visit her.
That's the difference. Whether I terminate your
parental rights so she can adopt; or you agree to
the adoption and she adopts, either way she's in
charge and you don't have a say so.  Do you
understand?

"A. (Nodding head affirmatively.)

"Q.  Do you understand?
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"A.  Yes, sir.

"Q.  Okay.  So, in other words, it's not a real
difference.  It's just the way the legal procedure
goes.  Either with a court order from me, or with
your consent.  In the case with [your older child],
you filed a consent.

"A.  Right.

"Q.  It's the same -- that amounts to the same
thing as my order terminating your rights.

"A.  Right.

"Q.  That consent does what I do, except that
you did it voluntarily.  That's why the lawyer asked
you about, Did you do this voluntary?

"A.  Well, I have ....

"Q.  At 15 you may not have understood
unfortunately.

"A.  Well, I have no problem with her, you know
....

"Q.  Okay.  I just wanted to make sure I
understood you.  And to, a little bit, put on record
what it means."

The mother testified that she had served time in jail in

Florida after being convicted of receiving stolen property and

attempted escape.  She stated that charges arising out of her

theft at the department store in Alabama were pending at the

same time as were the charges in Florida.  The mother

testified regarding an incident following a court hearing on
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custody of the child where the mother had the child with her

and wanted to leave with the child and the mother's father

took the child from her.  The mother testified that after that

hearing the grandmother told her to leave her house.  

The grandmother testified at the hearing that she was

then 80 years old and that she had adopted the mother's older

child and that she had temporary custody of the younger child.

She testified that she receives Social Security benefits for

the older child and that she receives Temporary Assistance for

Needy Families for the younger child.  The grandmother

testified that she wants the younger child to have a life with

the older child and not to move around to different places.

The grandmother testified that if the mother would "straighten

up and be a mother," she would like for the mother to take

care of both of her children.  The grandmother testified that

she did not mind if the mother had visitation with the child

if the mother would behave.  She testified that while she was

living with the grandmother and the child the mother would

sometimes stay out late and did not help with the child.    

"Q. [The juvenile court:]  You have legal
custody of [the child] right now; do you not? 

"A. [The grandmother:] Yes, I do. 
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"Q.  So why did you feel you need to adopt her?

"A.  Because I wants to adopt her. I wants to
adopt her like I did her brother. 

"Q.  Why?
 

"A.  I just want [the younger child] to have a
home like [the older child] has.

 
"Q.  [The child] is 3 years old; is that

correct? 

"A.  No. [The child is] 2. 

"Q.  She'll be 3 in February, I'm sorry. Is that
correct? 

"A.  Yes. Yes. 

"Q.  So when [the child] reaches 18, you'11 be
95 years old? 

"A.  I'm 80 now. 

"Q.  So you'll be 95 when [the child is] 15? 

"A.  That's right. 

"Q.  Do you think you can raise her to majority
age? 

"A.  I done raised her this far. When the Lord
see time for me to stop, He'll take care of that. 

"Q.  What did you think will happen to [the
child] then? 

"A.  I got daughters and sons that will take
her. I have children that love [the child] like they
love their own. 
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"Q.  Okay. And [the child] has her mother also;
does she not?

"A.  Sure she have a mother and I'm not trying
to take these children away from their mother.  But
their mother has got to straighten up and be a
mother.

 
"Q.  I understand. And the mother loves her

children; does she not?
 

"A.  I'm sure she do. I hope she do. 

"Q.  Okay. And if something were to happen to
you and the mother was out of prison and doing well,
would you want [the child] to go with the mother? 

"A.  I sure would. I would want both of them to
go with her if she's going to be a mother for them."

At the end of the hearing on the grandmother's

termination petition, the juvenile court asked counsel for the

mother to provide a copy of the mother's records from the

Alabama Department of Corrections regarding the mother's

sentence of incarceration, which counsel subsequently provided

to the court.  The sentencing information provided to the

court indicated that the earliest possible release date for

the mother is  September 2011 and that her "long date" for

release is December 2016.  The mother has accrued time for

good behavior while in prison.
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On May 3, 2010, the juvenile court entered an order

terminating the mother's parental rights.  The juvenile court

found that the child was dependent and that the mother was

incarcerated.  The juvenile court found that it was in the

best interest of the child that the mother's parental rights

be terminated to allow the custodial grandmother to adopt the

child.  The mother appealed. 

The Court of Civil Appeals affirmed the judgment of the

juvenile court, without an opinion.  A.S. v. I.M.S. (No.

2090774, November 19, 2010),     So. 3d      (Ala. Civ. App.

2010)(table).  The mother petitioned for, and this Court

granted, certiorari review.

Standard of Review

In order to terminate an individual's parental rights,

the trial court must find by clear and convincing evidence

that the child is dependent and that an alternative less

drastic than the termination of parental rights is not

available. § 12-15-319, Ala. Code 1975; Ex parte Beasley, 564

So. 2d 950, 952 (Ala. 1990). "The trial court's decision in

proceedings to terminate parental rights is presumed to be

correct when the decision is based upon ore tenus evidence,



1100238

12

and such a decision based upon such evidence will be set aside

only if the record shows it to be plainly and palpably wrong."

Ex parte State Dep't of Human Res., 624 So. 2d 589, 593 (Ala.

1993). "This presumption is based on the trial court's unique

position to directly observe the witnesses and to assess their

demeanor and credibility." Ex parte Fann, 810 So. 2d 631, 633

(Ala. 2001).  The party seeking to terminate parental rights,

however, has the burden of presenting clear and convincing

evidence showing that the parent whose rights are at stake is

not capable of discharging, or is unwilling to discharge, his

or her parental responsibilities and that no viable

alternatives to terminating his or her parental rights exist.

Ex parte Ogle, 516 So. 2d 243, 247 (Ala. 1987); see also K.W.

v. J.G., 856 So. 2d 859, 874 (Ala. Civ. App. 2003)(holding

that the party seeking to terminate a parent's rights bears

the burden of proving that the termination of those rights is

the appropriate remedy).

Analysis

The juvenile court specifically found that the child was

dependent, based on the fact that the mother was incarcerated,

although the juvenile court did not make a specific finding
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of fact regarding whether any viable alternatives to a

termination of the mother's parental rights existed.  When a

juvenile court has not made specific findings of fact in

support of a judgment terminating parental rights, the

appellate court must presume that the juvenile court made

those findings necessary to support its judgment, provided

those findings are supported by the evidence.  D.M. v. Walker

County Dep't of Human Res., 919 So. 2d 1197, 1210 (Ala. Civ.

App. 2005) (citing Ex parte Fann, 810 So. 2d 631 (Ala. 2001)).

When determining whether to terminate an individual's

parental rights, "the primary focus of a court ... is to

protect the welfare of children and at the same time to

protect the rights of their parents." Ex parte Beasley, 564

So. 2d 950, 952 (Ala. 1990). Therefore, "a court should

terminate parental rights only in the most egregious of

circumstances."  Id.  Ex parte Beasley set out a two-pronged

test that a court must apply in terminating an individual's

parental rights.  First, unless the person petitioning for the

termination of parental rights is a parent of the child, the

court must make a "finding of dependency." 564 So. 2d at 954.

In order to make a finding of dependency, the court must
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consider, among others, the factors found in § 12-15-

319(a)(1)-(12), Ala. Code 1975.  After making a finding of

dependency, the court must ensure that "all viable

alternatives to a termination of parental rights have been

considered." 564 So. 2d at 954.

The mother does not dispute that the child is dependent

because she is incarcerated.  Section 12-15-319(a) sets out

factors a court must consider before terminating parental

rights and provides, in pertinent part: 

"If the juvenile court finds from clear and
convincing evidence, competent, material, and
relevant in nature, that the parents of a child are
unable or unwilling to discharge their
responsibilities to and for the child, or that the
conduct or condition of the parents renders them
unable to properly care for the child and that the
conduct or condition is unlikely to change in the
foreseeable future, it may terminate the parental
rights of the parents."

In determining whether a parent is "unable or unwilling to

discharge [her] responsibilities to and for the child," the

juvenile court must consider several factors, including

"[c]onviction of and imprisonment for a felony."  § 12-15-

319(a)(4).

In the present case, the mother argues that, although

there was clear and convincing evidence of the child's
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dependency, the grandmother failed to prove that no viable

alternative to the termination of her parental rights existed

under the circumstances.  She argues that her condition is not

"unlikely to change in the foreseeable future" because she

will be eligible for probation in September 2011. 

In Ex parte T.V., 971 So. 2d 1 (Ala. 2007), this Court

reversed a judgment terminating a mother's parental rights

because the petitioner presented insufficient evidence to

establish that no other viable alternative to termination of

the mother's parental rights existed.  In T.V., the child was

found to be dependent because the mother was addicted to drugs

when the child was born, she rarely visited the child, and she

had failed to support the child.  Foster parents had raised

the child, who was, at the time the petition was filed, four

years old, and they had permanent legal custody of the child.

The evidence before the trial court indicated that the mother

had been drug-free for a year, that she had reconciled with

her family and was raising her older child, and that she

regularly attended church.  This Court held that there was a

viable alternative to termination of parental rights in that

the foster parents could continue to have legal custody of the
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child and the mother could visit the child and establish a

bond with the child.

In the present case, the grandmother has failed to

present clear and convincing evidence that there is no less

drastic measure than termination of the mother's parental

rights.  The grandmother has sole custody of the child, and

the mother's visitation with the child is at the grandmother's

discretion.  The grandmother testified that if the mother is

behaving, then she wants the mother to have visitations with

the child.  The grandmother also testified that if something

happened to her, she would want the mother to care for both

of her biological children.  The mother has shoplifting

offenses and escape attempts on her record, but she has no

convictions involving drugs or abuse.  The harassment charge

appears to have been filed by an employee of the discount

store where the third-degree-theft charges arose who was

familiar with the mother and who had had a long-term dispute

with the mother.  The mother has maintained limited contact

with the child through telephone calls to the grandmother and

has provided a small amount of support for the child.  The

evidence before the juvenile court indicated that the mother
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is in a treatment program in prison for her kleptomania and

is apparently behaving while she is incarcerated because she

has earned good-time credit.  The mother is satisfied with the

grandmother's care of the child as evidenced by the mother's

testimony that she would not mind if the grandmother adopted

the child but that she does not want her parental rights to

the child terminated.  The grandmother's maintaining custody

of the child and having the ability to determine and supervise

the mother's visitation with the child is a viable alternative

to termination of the mother's parental rights while the

mother is making progress towards rehabilitation.  Thus, the

juvenile court's decision to terminate her parental rights

appears to be premature.   

"'[T]he termination of parental rights is a drastic
measure, and we know of no means by which those
rights, once terminated, can be reinstated. The
evidence in [this] case[] "does not rise to the
level of being so clear and convincing as to support
termination of the parental rights of the mother,
such action being the last and most extreme
disposition permitted by statute."'" 

 
D.O. v. Calhoun County Dep't of Human Res., 859 So. 2d 439,

445 (Ala. Civ. App. 2003)(quoting V.M. v. State Dep't of Human

Res., 710 So. 2d 915, 921 (Ala. Civ. App. 1998)). 
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We reverse the Court of Civil Appeals judgment affirming

the juvenile court's judgment terminating the mother's

parental rights, and we remand this case to the Court of Civil

Appeals for further proceedings consistent with this opinion.

REVERSED AND REMANDED.

Woodall, Bolin, Parker, Murdock, Shaw, and Main, JJ.,

concur.

Cobb, C.J., concurs in the result.

Stuart and Wise, JJ., dissent.
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COBB, Chief Justice (concurring in the result).

Although I agree with the conclusion in the majority

opinion that the juvenile court erred in terminating the

mother's parental rights, I disagree with the reliance in the

opinion on Ex parte T.V., 971 So. 2d 1 (Ala. 2007).  T.V.

presented a situation that is distinct from the situation

presented in this case.  At the time of the hearing on the

termination petition in T.V., the mother, a former homeless,

unemployed crack addict, had already turned her life around.

This Court focused on the fact that a juvenile court, in

deciding whether to terminate an individual's parental rights,

must look at the parent's current conditions.  The Court in

T.V. stated:

"The Court of Civil Appeals has 'consistently
held that the existence of evidence of current
conditions or conduct relating to a parent's
inability or unwillingness to care for his or her
children is implicit in the requirement that
termination of parental rights be based on clear and
convincing evidence.' D.O. v. Calhoun County Dep't
of Human Res., 859 So. 2d 439, 444 (Ala. Civ. App.
2003); see also P.H. v. Madison County Dep't of
Human Res., 937 So. 2d 525, 531 (Ala. Civ. App.
2006) (quoting D.O.)."

971 So. 2d at 5.  T.V.'s conditions at the time of the hearing

were exemplary and demonstrated a probability that she would
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I note that the child's 82-year-old grandmother suffers2

from diabetes and high blood pressure, that the grandmother
has some significant physical limitations, and that the mother
states that the grandmother is in poor health.  The
grandmother testified that, if she became physically unable to
care for the child, she would want the child to be cared for
by the mother if the mother was capable of caring for the
child.  By  terminating  the  mother's parental    rights
to  allow  the grandmother to adopt the child, the juvenile
court has ensured that the mother would not be legally
responsible for the care and support of the child in the event
the grandmother was no longer physically able to care for the
child and that the child would likely have to undergo further
uncertainty and additional proceedings to determine who would

20

be able to function appropriately as a parent.  Thus, the

Court in T.V. held:

"Because the trial court did not, after full
consideration of all the viable alternatives to
terminating T.V.'s parental rights, find clear and
convincing evidence that none existed, the order
terminating her rights must be reversed and the
cause remanded to the trial court for a full
consideration of viable alternatives to terminating
of T.V.'s parental rights. See State Dep't of Human
Res. v. A.J.T., 939 So. 2d 46, 47-48 (Ala. Civ. App.
2006) ('A termination of parental rights ... should
occur only after consideration of all possible
viable alternatives to termination, and must be in
the child's best interest.')."

971 So. 2d at 10.

In this case, the  mother  is in prison for

shoplifting.  While the mother is in prison, the child, who

is now 4 years old, is being cared for by her now 82-year-old

maternal grandmother.   The juvenile court terminated the2
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have ultimate custody of her.  It appears that changing the
status quo and terminating the mother's parental rights is not
a reliable way to obtain stability, security, and permanency
for the child and is  therefore not  in  the  best  interest
of  the  child.  See Ex parte J.R., 896 So. 2d 416, 423 (Ala.
2004) ("'[T]he paramount concern in ... proceedings [to
terminate parental rights] is the child's best interests.'"
(quoting J.V. v. State Dep't of Human Res., 656 So. 2d 1234,
1235 (Ala. Civ. App. 1995))); cf. Ex parte J.E., 1 So. 3d
1002, 1013 (Ala. 2008) (Cobb, C.J., concurring specially)
("[T]his is not a case in which maintenance of the status quo
would thwart the goal of ultimately providing the child
permanent placement in a safe environment ....").
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mother's parental rights so that the grandmother can adopt the

child.  The mother argues that the juvenile court erred in

terminating her parental rights because, according to the

mother, she can be out of prison soon and she will be able to

find employment.  These are events that may occur in the

future; they do not represent the mother's current conditions.

Accordingly, I believe that the majority's reliance on T.V.'s

"current" conditions is misplaced.  

However, T.V. does have application to the extent it

requires the juvenile court to find clear and convincing

evidence that no viable alternatives to the termination of

parental rights exist.  As applied to this case, I would hold

that there was not a sufficient finding by clear and

convincing evidence that the status quo, in which the
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grandmother maintains custody and the mother presents a

reasonable likelihood that she will be able to function

properly as a mother in the future, is not a viable

alternative to the termination of the mother's parental

rights.



1100238

23

STUART, Justice (dissenting).

I respectfully dissent.  The termination of an

individual's parental rights is a serious matter, but one

properly entrusted to the judgment of juvenile court judges

who are experienced in such matters and who are best equipped

to hear ore tenus evidence and to determine whether the

statutory requirements for termination have been met and

whether it is in the best interest of the child that the

rights of the parent be terminated. 

As I stated in my dissent in Ex parte T.V., 971 So. 2d 1,

11-12 (Ala. 2007) (Stuart, J., dissenting):

"The 'best interest of the child' is always of
paramount importance in cases involving child
custody and the termination of parental rights.  In
making such a determination the court or the agency
determining the best interest of the child must give
great weight to the stability, security, and
permanency of the relationship between the child and
the child's caregiver. As the Nebraska Supreme Court
has held:

"'[W]here a parent is unable or unwilling
to rehabilitate himself or herself within
a reasonable time, the best interests of
the child require termination of parental
rights. In re Interest of Joshua M. et al.,
251 Neb. 614, 558 N.W.2d 548 (1997).... The
concept of permanency is not simply a
"buzzword", as [the mother] contends, but,
rather, a recognition that when there is no
reasonable expectation that a natural
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parent will fulfill his or her
responsibility to a child, the child should
be given an opportunity to live with an
adult who has demonstrated a willingness
and ability to assume that responsibility
and has a permanent legal obligation to do
so.'

"In re Sunshine A., 258 Neb. 148, 158, 602 N.W.2d
452, 460 (1999)."

In this case, the majority in effect reverses the

juvenile court's decision to terminate the mother's parental

rights to the child because, it concludes, termination of the

mother's parental rights is "premature." ___ So. 3d at ___.

The facts establish that the mother is presently in prison

serving sentences for felony offenses.  She presented evidence

indicating that her earliest release date is September 2011

(16 months from the date of the termination-of-parental-rights

order, May 3, 2010) and her "long date" for release is

December 2016.  This is not the mother's first period of

incarceration.  In fact this child was born in 2007 while the

mother was in prison for felony offenses.  The mother has a

lengthy criminal record.  She has previously been released

early from a sentence of incarceration and been placed on

probation.  She subsequently had that probation revoked.  For

this Court to assume that the mother will be released in
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September  2011, that she will not violate probation, parole,

or early-release conditions so as to be reincarcerated, or

that she will not re-offend and commence a new period of

incarceration is mere speculation.  The child apparently has

lived with the grandmother, who now seeks to adopt the child,

her entire life. The juvenile court's order is supported by

clear and convincing evidence, and its decision to terminate

the mother's parental rights is certainly not "premature."

Further, the mother does not oppose the grandmother's

adopting the child.  She simply does not want her parental

rights terminated, which apparently means she just wants to

be able to visit the child.  There is no indication that the

mother wants to or is capable of assuming responsibility for

caring for the child.

The juvenile court's order is supported by clear and

convincing evidence, and it is not plainly and palpably wrong.

This child deserves permanence and to remain with the person

who has cared for her her entire life, the grandmother.  The

affirmance by the Court of Civil Appeals of the juvenile

court's order is due to be affirmed.

Wise, J., concurs.
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