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Ex parte John Earl Brandon
PETITION FOR WRIT OF MANDAMUS
(In re: John Earl Brandon
V.

Carolyn Anne Brandon)

(Tuscaloosa Circuit Court, DR-07-1178.02)

STUART, Justice.

John Earl Brandon ("the father") petitions this Court for

a writ of mandamus directing the Tuscaloosa Circuit Court to
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transfer the porticn of this custody-modification action filed
by Carclyn Anne Brandon ("the mother") invclving the parties'
minor son to the Pickens Circuit Ccurt. We grant the petition
and issue the writ.

Facts and Procedural History

On February 25, 2009, the father and the mother were
divorced by a judgment of the Tuscalocsa Circuit Ccurt. The
judoment approved and incorporated a separate agreement giving
the mother primary physical custody of the two then minor
daughters' and giving the father primary physical custedy of
the minor son. The agreement contained detailed visitation and
custody provisions, as well as provisions controlling
postdivorce responsibilities for such items as insurance,
medical expenses, etc. Since the divorce, the mother and the
daughters have resided in Tuscalocsa County; the father and
the son have resided in Pickens County.

On June 7, 2012, the mother petiticned the Tuscaloosa
Circuit Court for emergency relief to enforce her right to
five weeks of summer visitation with the mincr son, as

provided in the agreement; to hold the father in contempt for

'One of the daughters is no longer a minor,

Z
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viclating wvisitation orders; and to medify postminority-
support provisicns of the agreement by transferring control of
funds for the older daughter's postsecondary education to the
mother. The father answered the petiticn, filed a
counterpetition seeking to hold the mother in contempt and
seeking clarification of court orders regarding postsecondary
educaticnal costs for the older daughter, and moved to
transfer to the Pickens Circuit Court all issues 1in the
mother's petition that related to the minor son. In his
motion for a change of venue, the father explained:

"[Plursuant to § 30-3-5, [Ala. Code 1975,] since the

pricor orders regarding custody o¢f [the minor son]

were entered 1in the Circuit Court of Tuscalcosa

County, and since [the father] and [the mincr son]

have resided in Pickens County for a periocd of at

least three (3) consecutlive years immediately

preceding the filing of [the mother's] petition,

[the father] has a chcice of venus as to Tuscalcosa

County or Pickens County."
In July 2012, after conducting a hearing on the father's
motion for a change of venue, the trial court denied the
mction.

The father then petitioned the Court of Civil Appeals for

mandamus relief. The Court of Civil Appeals denied the
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petition without an copinion. Ex parte Brandcon (No. 2111105,

August 21, 2012) So. 3d (Ala. Civ. App. 2012) (table).

Standard cf Review

"'A petition for the writ of mandamus
is the appropriate means by which Lo
challenge a trial court's order regarding
a change of venue. The writ of mandamus is
an extraordinary remedy; it will not be
issued unless the petitioner shows "'" (1)
a clear legal right in the petitioner to
the order sought; (2) an Imperative duty
upcen the respondent to perform, accompanied
by a refusal to do so; (3} the lack of
ancther adequate remedy; and (4) properly
invoked Jjurisdiction of the court."'" Ex
parte Inverness Constr. Co., 775 So. 2d
153, 156 (Ala. 2000) (gquoting Ex parte
Gates, 675 So. 2d 371, 374 {(Ala. 1996)); Ex
parte Pfizer, Inc., 746 So. 2d %60, %62
(Ala. 1999)."

"Fx parte Children's Hospe. of Alabama, 931 So. 2d 1,
5-6 (Ala. 2005).

"Applying the general rules to a petition for a
writ of mandamus challenging a ruling related to
venue, this Ccurt has held: 'The burden of proving
improper venue is on the party raising the issue and
on review of an order transferring or refusing to
transfer, a writ of mandamus will not be granted
unless there is a clear showing of error on the part

of the trial Jjudge.' Ex parte Finance America
Corp., 507 So. 2d 458, 460 (Ala. 1987). 'Our review
is limited tc only those facts that were before the
trial court.' Ex parte Kane, 989 So. 2d 5b0&, 511
(Ala. 2008)."

Ex parte Lugo de Vega, 65 So. 3d 886, 891 (Ala. 2010).
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Discussion

The father ccntends that, as the minor son's custodial
parent, he has, pursuant to & 30-3-5, Ala. Code 1975, a clear,
legal right to chose the wvenue for adjudication of the
mother's claims involving the minor son. The mother does not
dispute that the father satisfies the reguirements of & 30-3-
5; she maintains that the statute does not apply in this case
because, she argues, the action she filed in the Tuscaloosa
Circuit Court pleads nct only claims involving the minor son,
but zlso claims as toc which venue is proper in the Tuscalcosa
Circuit Court. She contends that, because it is improper to
transfer the entire action, the claims involving the minor son
should remain in the Tuscaloosa Circuit Court.

Section 30-3-5 states:

"Notwithstanding any law to the contrary, venue
of all proceedings for petitions or other actions

seeking modification, interpretation, or enforcement
of a final decree awarding custody of a child

and/or granting visitation rights ... and/or
granting post-mincority benefits for a child or
children is changed so that wvenue will lie in: (1)

the original circult court rendering the final
decree; or (2) in the circuit court of the county
where both the current custodial parent or, in the
case of post-minority benefits, where the most
recenlt custcedial parent, that parent having custody
at the time of the child's attaining majority, and
the child or children have resided for a pericd of
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at least three consecutive vears immediately
preceding the filing of the petition or other
action. The current or most recent custodial parent
shall be able to choose the particular venue as
herein provided, regardless of which party files the
petition or other action.”

(Emphasis added.)

Section 30-3-5 provides that venue for an action seeking
modification, interpretaticon, or enforcement of an order
involving a child is proper either in the circull court that
issues the order or in the circuit court of the county where
the custodial parent and the child have resided for at least
three years before the filing of the action. Section 30-3-5
further provides that 1f the custodial parent and child
satisfy the residence reguirement, then the custodial parent

can select the venue. See also Ex parte Baker, 575 So. 2d 98,

%9 (Ala. Civ. App. 1990); Johnscon v, Meadows, 628 So. 2d 892

(Ala. Civ. App. 1993); and Ceruzzi v. Ceruzzi, 688 So. 2Zd 850

(Ala. Civ. App. 1997). The language in § 30-3-5 is clear and
unamblgucus. The legislature unequivocally stated that the
custedial parent "shall ke able to choose the particular
venue" with regard to c¢laims involving the child. "The word
'shall' 1dis c¢lear and unambiguous and 1s I1mperative and

mandatory." Ex parte Prudential Tns. Co., of America, 721 So.
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2d 1135, 1138 {(Ala. 1998). This Court is bound by the words
used by the legislature in the statute.

In Ex parte Hester, 682 So. 2d &, 7 (Ala. 1894), this

Ccurt recognized that "§ 30-3-5 gives the trial court no
discreticon to grant or to deny a motion by the custodial
parent to transfer; rather, it provides that the current
custodial parent shall be able to chcose the venue.” The
Hester Court addressed facts similar to the ones presented
here. 1In Hester, the father was granted physical custody of
the minor son, and the mother was granted physical custody of
the minor daughter. The mother and daughter resided in the
county in which the divorce judgment was entered; the father
and son resided in an adjacent county. S$Six years after the
entry of the divorce judgment, the mother petitioned for
custody of the son. The father moved, pursuant to § 30-3-5,
to transfer the action to the county of his and the son's
residence. The court denied the moticn, and the father
petitioned this Court for a writ of mandamus directing the
court to transfer the case to the county of his and the son's
residence. We granted the writ, stating:

"The father has shown that he was awarded
primary physical custoedy of the child, that he and
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his son have lived in Franklin County for over three
years, and that the underlying action is a custody
petition invelving the custody of the son only. He
has therefore demonstrated that he has a clear legal
right under & 30-3-5 to chose the wvenue of this
action and that the tLrial court had no discretion to
deny his choice.™

682 So. 2d 7-8.
The mcther contends that this Court's decision in Ex

parte Hester does not control this case. She maintains, in a

case like this one involving multiple claims, that, even

though a custodial parent may satisfy the reguirements of &

30-2-5 for the selection of venue, 1f the wvenue to which the
transfer is sought is not a proper venue for all the claims,
then & 30-3-5 has no application and the custodial parent does
not get to choose wvenue. She argues:

"Section 30-3-5% 1is silent about severing or
bifurcating claims In crder to transfer one or more
but less than all of the claims in the proceeding.
Tf the «case pending was precperly filed 1in
Tuscaloocsa, there 1s no option available feor
Lransfer if the entire case cannct be Lransferred.

[A]1ll of the claims in the 'underlying action'
pending must bhe proper in the venue chosen of the
party requesting the transfer."

To agree with the mother and to deny a custodial parent
the opportunity to select venue as provided in & 30-3-5 with

regard to claims involving a child in a custody-modification
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action because those claims were filed with other claims would
regquire this Court to ignore the plain language of the statute
and to thwart the purpcse of the statute. Like the mother,
this Court can envision situations where the application of
this statute may create inconsistent results and inequities.
However, this Court is bound to say what the law is, not what
it should be.

The father has shown that he was awarded primary physical
custody of the minor son, that he and the minor son have
resided in Pickens County for over three vears before the
mother filed the present acticn, and that he requested a
change of wvenue as to only those claims involving the minor
scon. He has, therefore, demconstrated a clear legal right
under & 30-3-5 to select the venue for adjudicaticon of those
claims, and the Tuscaloosa Circuit Court was without
discretion to deny his choice.

Conclusion

Based on the foregoing, the father is entitled to a writ
of mandamus. The Tuscalcosa Circuit Court 1s directed to

vacate its order denying the father's motion to transfer the
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claims related to the minor son and to enter an order
transferring these claims to the Pickens Circuit Court.
PETITION GRANTED; WRIT ISSUED.
Woodall, Bolin, Parker, Main, and Wise, JJ., concur.
Shaw, J., concurs in the result.
Murdock, J., dissents.

Malone, C.J., recuses himself.

10
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SHAW, Justice {concurring in the result).
T concur in the result reached in the malin opinion.
Alabama Code 1975, & 30-3-5, states:

"Notwithstanding any law to the contrarv, venue
of all proceedings for petitions or other actions
seeking modification, interpretation, or enforcement
of a final decree awarding custody of a child cr
children to a parent and/or granting wvisitation
rights ... will 1lie in: (1} the original c¢ircuit
court rendering the final decree; or (2) 1in the
circuilt court of the county where both the current
custodial parent ... and the child or children have
resided for a pericd of at least three consecutive
vears 1mmediately preceding the filing of the
petition c¢r other action. The current or most
recent custodial parent shall be able to choose the
particular venue as herein provided, regardless of
which party files the petition or other acticn."

(Emphasis added.)

The mother argues that this Code section doces not
expressly provide for the severance of claims, and, by
necessity, of proceedings, In the manner ordered by this Court
today; the father, on the other hand, argues that the section
does not expressly preclude such a severance. The mother 1s
correct that the language does not refer to & severance of the
claims as a means of complying with the mandate of the Code
section; however, the Code section governs venue only, not

matters relating tc the proper precedure for assuring

11
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compliance with it. What the section does provide, however,
is that the "custodial parent shall be able to choose the
particular venue ...." Ordering the severance of the claims
in the manner contemplated by the main opinion effectuates the
apparent intent of the language of the Code section;
precluding such a severance or c¢rdering all the claims to be
transferred tc the Pickens Circuit Court would not allow both
custodial parents to have a say in chocosing the appropriate
venue, as the Code section contemplates in cases involving
split custody of multiple children. Crdering the severance of
the c¢laims in this manner allows for compliance with the
provisions of the Code section. Although the mother argues

that severance ¢f the c¢laims 1s not in the interest of

efficient Judicial administration, the Code section
contemplates compliance, "[n]otwithstanding any law to the
contrary," thus regquiring compliance, notwithstanding the

aspirational nature of the general legal principles of

efficiency advanced by the mother.

12
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MURDOCK, Justice (dissenting).

Section 30-3-5, Ala. Code 1975, makes reference simply to
"the custodial parent"; it does not reference actions
involving multiple claims by and against two custodial
parents. That is, § 30-3-5 does not contemplate a case such
as this, in which custody of two or more siblings has been
bifurcated and in which claims and counterclaims regarding the
continued custodial rights of both parents are part of a
single action. Consequently, 1t 1is the application of
& 30-3-5 to the present case that i1s the source of the venue
issue presented, not the scluticon Lo that issue.

The correct "sclution" to the venue 1ssue that results
from applying the last sentence of § 30-3-5 to a case
involving twe "custodial parents" 1is the same as the
"solution" to any action involving multiple c¢laims or
counterclaims. When the venue of an action is appropriate as
Lo cone claim or party, 1t is appropriate as Lo other claims or
parties in the same action. See Rule 82 (c), Ala. R. Civ. P.

("Where several claims or parties have been joined, the suit

13
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may ke brought in any county in which any one of the claims
could properly have been brought.").”

The mother is the "master" of her complaint. Venue for
the mother's action to modify the prior custody judgment of
the Tuscalcoesa Circuit Court 1s proper in that court, and
venue for all other c¢laims in her action is proper in that
court as well.

The main opinion contains ne discussion per se of the

issue of severance, yet severance of the mother's and the

‘I acknowledge that & 30-3-5% opens with the clause

"[n]otwithstanding any law to the contrary."™ Logically,
however, this clause can be a reference only to "law" outside
the statute 1in which it appears. Normally, one could

understand this clause tc mean that whatever venue rule
fellows in the statute will supersede "law" outside the
statute, for example Rule 82 (c). The obvious problem with
attempting to apply such an understanding in the present case
is that the wvenue conflict we are here trying to resolve is
itself entirely a function of the sentences in & 30-3-5 that
follow this opening clause. The clause "[n]otwithstanding any
law to the contrary" that c¢pens this statutecry sectlon
logically cannct resolve the venue conflict created in
subsequent porticns of the same statute. Thus, Rule 82 (c)
remains standing as a perfectly well suited device for
resoluticon of the venue conflict now before us,

Leoked at from another perspective, the reference to
"[n]otwithstanding any law to the contrary" should be
understeood as referring to venue provisions such as those in
& 6-3-7, Ala. Code 1975, that substantively and directly
cenflict with this statute.

14
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father's respective claims 1s a necessary result of the
Court's holding today. The tLrial court expressly ruled,
however, and gave reasons for so ruling, that the wvarious
claims and issues presented should not be severed into
separate actions. See Appendix F to the father's petition
(trial court's order}) ("[Tlhe case would have to be bifurcated
with the claims related to the son being heard in Pickens
Ceunty and the claims related tc the daughters being heard In
Tuscalocsa County. BRBifurcation could result in, among other
things, the possibility of overlapping issues, inconsistent
results and the waste of judicial rescources and Lhe parties'
resources."). Before applying the last sentence of § 30-3-5
in the manner prescribed in the main opinion, we first would
be required toe conclude that the trial court exceeded 1ts
discretion and erred as a matter of law In refusing to order
a severance of the wvarious c¢laims presented 1in this

proceeding. See Ex parte Turpin Vise Tns. Agency, Inc., 705

So. 2d 368, 371 {(Ala. 1997) ("In exercising 1ts discretion [as

to severance], the trial court should consider the prejudice
that may result to the parties 1f the claims are severed," as

well as "practicality, judicial economy, and the pcessibility

15
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of inconsistent results." (emphasis added)). I dc not believe
we can do that in this case.

If we are not able to find error as a matter cof law under
nocrmal severance standards, then the only alternative premise
upen which we could proceed would be that the statute 1tself

somehow gives the father an absclute right tc severance in a

bifurcated custody case. No such right is expressed in the
statute, Nowhere in & 30-3-5 is there any mention of the
concept of severance. The statute speaks only to the

appropriate venue for a given "proceeding”" or "action."

16



