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Tl MME R Judge

11 Warren Spencer Kuntz, a registered sex of fender, appeal s
the judgnent entered after the trial court found him guilty of
violating Arizona Revised Statutes (“A.R S.”) sections 13-3822, and

-3824 (2001) by failingto tinmely informthe Yavapai County Sheriff



of an address change. Kuntz originally registered as a sex
of fender upon noving to Arizona based on his 1982 M nnesota
conviction for third-degree crimnal sexual conduct, but now
mai ntains that he was not required to register. He therefore
contends the trial court erred by concluding that he violated § 13-
3822 by failing to informthe sheriff of an address change. To
resol ve this issue, we nust delineate the evidence the trial court
can examne to determ ne whether a person convicted in another
jurisdiction nust register in Arizona as a sex offender. For the
reasons that follow, we reverse.
BACKGROUND

12 In 1982, pursuant to the terns of a plea agreenent, the
A nsted County, Third Judicial D strict of the Mnnesota District
Court convicted Kuntz of committing third-degree crimnal sexua

conduct in 1981. In June 2001, pursuant to a letter from the
Yavapai County Sheriff’'s Ofice indicating that he nust register
under A RS 8§ 13-3821(A) (2001), Kuntz registered as a sex
of fender in that County.' A person nust register with the sheriff
of the county in which he or she resides if convicted of one of

several offenses listed in 8 13-3821(A). Additionally, a person

! Oiginally, Kuntz registered with Maricopa County on
Novenber 1, 1983. Eventually, he noved to Yavapai County. After
receiving the letter fromthe Sheriff’s office on May 18, 2001, he
regi stered wi th Yavapai County. On Novenber 14, 2001, the Prescott
Police Departnent discovered that Kuntz's address as listed with
t he Department of Motor Vehicles varied fromthat |isted on Kuntz’s
Yavapai County sex offender registration.
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“who has been convicted of an offense commtted in another
jurisdiction that if commtted in this state would be a violation
or attenpted violation of” one of the |isted offenses nust register
as a sex offender. A R S. 8§ 13-3821(A). According to the State,
Kuntz was required to register as a sex offender because he was
convi cted of the M nnesota offense, which, if commtted in Arizona,
woul d have constituted sexual assault in violation of A RS § 13-
1406, a listed offense. See AR S. § 13-3821(A)(5). Because Kuntz
subsequently failed to inform the county sheriff of a change in
address as required by A R S. §8 13-3822, the State charged himw th
vi ol ating that provision.

13 Kuntz waived his right to a jury trial and the parties
submtted the case to the trial court for a decision on the record.
Significantly, the State provided the court wth certified copies
of the followng records from the Mnnesota court: (1) a pre-
sentence investigation report dated October 7, 1982, (2) a
transcri pt of sentencing proceedi ngs hel d on Novenber 24, 1982, and
(3) a certificate from the clerk of the court stating that on
Novenber 24, 1982 the court convicted Kuntz of “[c]rim nal sexual
conduct 3" degree, felony” and sentenced himto the Comm ssioner
of Corrections for 24 nonths. Kuntz did not submt any evidence
but instead noved for a judgnment of acquittal, contending that the
State had failed to prove that the Mnnesota offense was “an

offense commtted . . . in another jurisdiction which if conmtted



in this state would be a violation or attenpted violation of

[ Arizona’ s sexual assault statute, AR S. 8§ 13-1406].” A RS. 8
13- 3821.
14 On Decenber 24, 2002, the trial court denied Kuntz's

motion and found himguilty of the charged offense based on its
review of the State’s exhibits. The court did not specify what
aspects of the exhibits it considered in reaching its ruling
After sentencing, this appeal followed.

DI SCUSSI ON
15 Kuntz argues that the trial court erred in applying
AR S. 8 13-3821(A) because the court necessarily and incorrectly
relied on facts underlying his Mnnesota conviction to conclude
that if he had commtted that offense in Arizona he would have
commtted sexual assault in violation of 8§ 13-1406, requiring him
to register as a sex offender. He contends the court was
restricted to conparing the elenments of the respective state
of fenses as they existed in 1981 in deciding whether his actions
commtted in Mnnesota woul d have resulted in a conviction under §
13-1406 if commtted in Arizona. Wen this is done, he asserts, we
must conclude that the fact of his Mnnesota conviction did not
sufficiently prove that his Mnnesota actions would have resulted
in his conviction under 8§ 13-1406 if commtted in Arizona. The

State agrees that the court was required to conpare the 1981



versions of the applicable Mnnesota and Arizona statutes,? but
contends that the court was entitled to consider nore than the fact
of Kuntz’s M nnesota conviction in entering its decision. Wether
the trial court properly applied 8 13-3821(A) is a question of |aw
that we review de novo. See Maricopa County Juv. Action No.
JT30243, 186 Ariz. 213, 216, 920 P.2d 779, 782 (App. 1996).

16 As Kuntz contends, no Arizona court has i ssued an opi nion
delineating the evidence that can be used to determne if an
of fense commtted in another jurisdiction would be a violation of
any of the offenses listed in 8§ 13-3821(A). Consequently, he urges
us to foll ow cases that have addressed the question in the context
of various sentencing statutes to conclude that the court can only
consider the statutory definitions of the offenses and the judgnent
of conviction. The State asks us to confine the holdings in these
cases to the sentencing context.

17 In State v. Schaaf, 169 Ariz. 323, 333, 819 P.2d 909, 919

(1991), the suprene court applied AR S. 8 13-703(F)(2), which sets

2 Because the State took the opposite viewbefore the tria
court, arguing that the court should conpare the 1981 version of
the Mnnesota statute to the 2002 version of A RS. § 13-1406,
Kuntz raised the issue on appeal. The record does not reflect
whet her the court adopted the State’s view. Regardless, we agree
with the State’s position on appeal that the court was required to
conpare the 1981 versions of the applicable Mnnesota and Ari zona
statutes. See State v. Decker, 172 Ariz. 33, 34, 833 P.2d 704, 705
(1992) (holding for purposes of sentence enhancenent under A R S.
§ 13-604, statute underlying foreign conviction nust be conpared to
Arizona statute in effect at tine of offense in deciding whether
of fense would have been punishable as a felony if commtted in
Ari zona).



forth an aggravating circunstance for use in inposing the death
penalty if “[t] he defendant was previously convicted of a felony in
the United States involving the use or threat of violence on
anot her person.” The defendant in Schaaf contended that his prior
Nevada convictions for attenpted nurder with a deadly weapon did
not qualify as aggravating circunmstances under this provision
because attenpted nurder is a non-violent crine in Nevada. 169
Ariz. at 333, 819 P.2d at 919. The State countered that it had
proved the applicability of § 13-703(F)(2) by introducing
docunent ary evi dence of the convictions and through testinony from
one of the victins of the Nevada offenses. 1d. The court rejected
the State’s reliance on the victinms testinony, noting the |ong-
standing principle that in order to qualify as an aggravating
ci rcunst ance under 8§ 13-703(F)(2), “the statutory definition of the
prior conviction nust involve violence or the threat of violence on
anot her person.” |1d. (enphasis inoriginal). Thus, the State was
required to show that the particular offense could “be perpetrated
only with the use or threat of violence.” 1d. at 333-34, 819 P.2d
at 919-20. “The court then may consider only the statute that
defendant is charged with violating; it may not consider other
evidence, or bring in wtnesses, to establish the violence
element.” 1d. at 334, 819 P.2d at 920. The court reasoned that
this rule is needed to guarantee that a crimnal defendant’s due

process rights will not be violated by allow ng what is, in effect,



a second trial on a prior conviction to establish the existence of
an aggravating circunmstance. |d. at 333-34, 819 P.2d at 919-20;
see also State v. Gllies, 135 Ariz. 500, 511, 662 P.2d 1007, 1018
(1983).

18 In State v. Ault, 157 Ariz. 516, 518, 759 P.2d 1320, 1322
(1988), the suprenme court considered the reach of ARS § 13-
604(N) (1984), which mandates a life sentence without eligibility
for release for 25 years for a defendant convicted of a serious
offense if that defendant had previously been convicted of two or
nore serious offenses. A “serious offense” was defined as one
“commtted in this state or any offense conmtted outside this
state which if conmtted in this state would constitute one of [a]
following [list of] offenses.” Ault, 157 Ariz. at 518, 759 P.2d at
1322 (citing AR S. 8 13-604(0O (1984)). In deciding that the Ault
defendant’s California convictions constituted “serious offenses,”
the court stated that it “nust be sure that the juries in the prior
cases actually found beyond a reasonabl e doubt every el enent that
woul d be required to prove [a listed] Arizona offense.” 157 Ari z.
at 521, 759 P.2d at 1325. Consequently, the court conpared the
elements of the California and Arizona offenses to conclude that
the trial court had correctly ruled on the matter. 1Id.; see also
Cherry v. Araneta, 203 Ariz. 532, 535, Y 11-12, 14, 57 P.3d 391,
394  (App. 2002) (concluding for pur pose of det er m ni ng

applicability of A RS 8§ 13-901.01(B) (2001) that trial court



exam nes el enments of crinme underlying prior convictionto determ ne
if it isaviolent crinme); State v. O ough, 171 Ariz. 217, 219-20,
829 P.2d 1263, 1265-66 (App. 1992) (holding strict conformty
requi red between elenents of foreign offense and Arizona offense
bef ore sentence enhancenent under A R S. 8 13-604(1) (1989) can
apply).

19 The State argues that these cases are distinguishable
because they dealt wth sentencing provisions rather than a
provision defining a crimnal offense. According to the State,
because it is entitled to present all adm ssible evidence during a
trial concerning a crimnal offense, the court properly considered
the pre-sentence report and sentencing transcript in deciding
whet her Kuntz’s M nnesota conviction also proved sexual assault
under AR S. 8§ 13-1406. W disagree. The due process concerns
expressed by the suprenme court in Schaaf, 169 Ariz. at 333-34, 819
P.2d at 919-20, as the reason for precluding consideration of
evi dence ot her than the judgnent of conviction and the el enents of
the rel evant offenses are equally viable when the conviction is a
substantive elenent of the crime as opposed to a sentencing
enhancenent . Consi deration of events underlying the foreign
conviction that are not necessarily part of the conviction would,
in effect, constitute a prohibited second trial concerning that
crine. Schaaf, 169 Ariz. at 333-34, 819 P.2d at 919-20. Ve

therefore decide that Kuntz was required to register as a sex



of fender under AR S. 8 13-3821(A) only if proof of the el enents of
crim nal sexual conduct in the third degree (the M nnesota of f ense)
necessarily proved sexual assault (the Arizona offense).
110 In 1981, M nnesota defined the of fense of crim nal sexual
conduct in the third degree as foll ows:
A person is guilty of crimnal sexual
conduct in the third degree . . . if he
engages in sexual penetration wth another
person and any of the follow ng circunstances
exi sts:
(a) The conplainant is under 13 years of
age and the actor is no nore than 36 nonths
ol der than the conpl ai nant.
(b) The conplainant is at |east 13 but
less than 16 years of age and the actor is
nmore than 24 nont hs ol der than the
conpl ai nant .

(c) The actor uses force or coercion to
acconplish the penetration; or

(d) The actor knows or has reason to know

that the conplainant is nentally defective

mental |y i ncapaci t at ed, or physi cal |y

hel pl ess.
Mnn. Stat. (“MS.”) 8 609.344 (1980). A person commtted sexual
assault in Arizona in 1981 by “intentionally or know ngly engagi ng
in sexual intercourse or oral sexual contact with any person not
his or her spouse w thout consent of such person.” A RS § 13-

1406(A) (1978).

111 Conparing the elements in the above-quoted statutes,?® we

3 The record does not contain the judgnment of the M nnesota
conviction, so we do not know if it incorporated the anended
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must conclude that Kuntz's conviction under MS. 8§ 609. 344 did not
necessarily prove that if he had commtted the offense in Arizona
he woul d have violated AR S. 8§ 13-1406(A). First, if Kuntz was
convicted of violating subsections (a), (b), or (d) of 8§ 609. 344,
whi ch are not dependent on the victims |lack of consent, he would
not have violated §8 13-1406(A), which is dependent on the victinms
| ack of consent. Second, unlike the 1981 version of § 13-1406(A),
8 609.344 did not require proof that the victim was not the
def endant’ s spouse. Third, and finally, assum ng the M nnesota
court convicted Kuntz of violating subsection (c) of 8§ 609. 344,
because t he neani ng of “force” under that provision is broader than
t he meaning of the term*“w thout consent” as used in 8§ 13-1406(A),
convi ction under the forner does not necessarily prove the el enents
of the latter. Specifically, Mnnesota defined “force” to include
the “comm ssion or threat of any other crinme by the actor against
the conplainant or another,” while Arizona limted “wthout
consent” to nean “coerced by the i medi ate use or threatened use of
force.” See MS. § 609.341(3) (1980); A.R S. § 13-1401(5) (1978).

Thus, it was possible to use “force” under MS. 8§ 609.344 by

crimnal conplaint. However, the certificate of conviction from
the clerk of the Mnnesota court neither incorporates the anended
conpl ai nt nor specifies the subsection of MS. 8§ 609. 344 that Kuntz
was convicted of violating. Thus, we nust conpare the entirety of
§ 609.344 with 8§ 13-1406(A) to determ ne whet her Kuntz’s conviction
for violating the fornmer proved that he also violated the latter.
See State v. Thonpson, 186 Ariz. 529, 532, 924 P.2d 1048, 1051
(App. 1996) (concluding court can also consider indictnent if
i ncorporated by reference into judgnent of conviction).
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commtting or threatening to commt a crine not involving the use
or threat of physical force, such as extortion.

112 Because it was possible for Kuntz to violate MS. §
609. 344 and not also violate A R S. 8§ 13-1406(A), we deci de that he
was not required to register as a sex offender under AR S. § 13-
3821(A). It follows therefore that he was not required to notify
the county sheriff of a change in residence. Consequently, we
reverse Kuntz’'s conviction for violating AR S. 8 13-3822 and the
resul ti ng sentence.

CONCLUSI ON

113 For the foregoing reasons, we decide the trial court may
consider only the judgnent of a foreign conviction and conpare the
el ements of the foreign offense with the corresponding Arizona
of fense existing at the tinme of the conviction to determne if a
person “has been convicted of an offense commtted in another
jurisdiction that if commtted in this state would be a violation
or attenpted violation of” one of the offenses listed in ARS. 8§
13-3821(A). Because Kuntz’s 1982 conviction of a M nnesot a of fense
did not necessarily reflect that his m sdeeds woul d have resulted
in a conviction of one of the offenses listed in 8§ 13-3821(A), he
was not required to register as a sex offender in Arizona or |ater
advise the county sheriff of an address change. We therefore

reverse Kuntz’s conviction and resulting sentence.
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Ann A. Scott Tinmer, Judge

CONCURRI NG

Philip Hall, Presiding Judge

Donn Kessl er, Judge
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