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S UL T, Judge

M1 Arizona Revised Statutes (“A R S.”) 8§ 13-3918(A) (2001)
provi des that a search warrant shall be void unless it is executed
within five days after it is signed by the magi strate, although the
magi strate may grant a five-day extension. The warrant in this
case was executed nore than five days after it was issued with no
extensi on having been obtained, and the trial court declared it
voi d. The State attenpts to save the warrant by applying Rule
1.3(a), Arizona Rules of Crimnal Procedure, which would exclude
fromthe cal culation of days the weekend that intervened between
t he i ssuance and execution of the warrant. Because we find that
the statutory tinme period constitutes a l|legislative presunption
that the probabl e cause necessary to support a warrant wll have
di ssipated after five consecutive calendar days, and because
injecting a tinme-extendi ng procedural rule into the cal cul ati on of
days woul d contravene the legislature’s judgnent in this regard, we
reject the State’s attenpt.

BACKGROUND

12 On Friday, May 16, 2003, a search warrant was issued for
2247 East Roosevelt, Apartnment 3, in Phoenix, Arizona. The warrant
was not executed until Thursday, May 22, and was returned to the
magi strate the next day. During the search, officers seized

various itens of narcotics contraband. VWhen confronted with the



fruits of the search, the occupants, Defendants Francisco M guel
and | gnacio Tirado, confessed to ownership of the contraband.
13 Def endants were charged with possession of cocaine for
sale, a class 2 felony, possession of nethanphetam ne for sale, a
class 2 felony, and possession of cocaine, a class 4 felony.
Def endants noved to suppress the contraband and confessions,
arguing that the warrant was void when executed because execution
occurred beyond the five days allowed by AR S. 8 13-3918(A). The
trial court agreed, ruling that the statute all owed five “cal endar”
days for execution of a warrant, not the five *business” days
argued by the State, and granted Defendants’ notion.
ANALYSI S
14 A RS 8 13-3918(A) provides in pertinent part:
A search warrant shall be executed and

returned to a magistrate within five days

after its date. Upon expiration of that tine,

the warrant, unless it is executed or unless

the time is extended by the magistrate, is

voi d. The time for execution and return of

t he warrant may be extended for no | onger than

five days.
15 In this statute, the legislature provides no procedure
for calculating the five-day period allotted for execution. G ven
that the |aw recogni zes nore than one nethod for determ ning the
passage of tinme, this absence of legislative direction creates a
| atent anmbiguity that we are tasked with clarifying. To acconplish
this, we will bring to bear applicable interpretive tools, guided

by the principle that we engage in the process of statutory

3



construction independently, giving no deference to the |ower
court’s interpretation. State v. George, 206 Ariz. 436, 440, { 6,
79 P.3d 1050, 1054 (App. 2003). Qur goal, of course, is to
ascertain the calculation nethod the legislature had in m nd when
it inposed the five-day limtation period -— five cal endar days or
five business days. Hayes v. Continental Insurance Co., 178 Ari z.
264, 268, 872 P.2d 668, 672 (1994).
16 We begin with the State’s rationale for arguing that a
busi ness days calculation excluding intervening weekends and
hol i days correctly reflects legislative intent. The State first
cites ARS. 8§ 13-102(A) (2001) which provides:
Except as otherw se provided by |aw, the

procedure governing the accusation, prosecu-

tion, conviction and punishnment of offenders

and offenses is not regulated by this title

but by the rules of crimnal procedure.
According to the State, the nechanics of issuance, execution, and
return of a search warrant are included in the processes descri bed
inthis statute, with the result that the Arizona Rules of Crim na
Procedure apply to AR S. 8§ 13-3918(A). Specifically, the State
asserts that the tine-extending provision of Rule 1.3(a), which
excl udes weekends and holidays from the conputation of any tine
period | ess than seven days, renders the execution of this warrant

timely because a weekend i ntervened between its Friday i ssuance and

Thur sday executi on.



17 The State next cites several Arizona cases that illustrate
how a statutorily prescribed period can be extended by applying a
ti me-extending procedural rule. For exanple, Upton v. Cochise
County Board of Adjustnent, 121 Ariz. 238, 239, 589 P.2d 481, 482
(App. 1979), held that Rule 6(a) of the Rules of Civil Procedure
appliedto A RS. 8 11-807 so as to extend the thirty-day period for
appeal i ng a board of adjustnent decision to superior court when the
thirtieth day fell on a Saturday. Thielking v. Kirschner, 176 Ari z.
154, 160, 859 P.2d 777, 783 (App. 1993), held that Rule 6(e) of the
civil rules appliedto AR S. 8 12-904 to extend the tine for filing
a conplaint for judicial review of an adm nistrative deci sion when
t he deci sion had been served by nail.

18 The State acknow edges, however, that not every statutory
tinme period should be nade subject to tine-extending rules. For
exanpl e, our suprene court in Bedard v. CGonzales, 120 Ariz. 19, 20,
583 P. 2d 906, 907 (1978), held that Rule 6(a) had no application to
the time requirenents for challenging the nom nation petitions of
candi dates for elective office. W reached a simlar result in
State v. Cabrera, 202 Ariz. 296, 299-300, Y 14, 44 P.3d 174, 177-78
(App. 2002), where we declined to apply either Rule 6(a) of the
civil rules or Rule 1.3(a) of the crimnal rules to extend the
fifteen-day period for requesting the adm nistrative reviewthat is
avail able under AR S. 8§ 28-1385 to a driver served with an order

of |license suspension.



19 In considering the State’s argunent, what gui dance can we
derive fromthese cases? Their principal teaching is that exam ning
statutory subject matter to determ ne howl egislatively created tine
periods should be treated is usually a fruitful endeavor because we
often discover salient clues to the legislature’s objective in
creating tinme periods. Hayes, 178 Ariz. at 268, 872 P.2d at 672.
Wth our particular statute, once we have identified the |egisla-
ture’s objective in inposing a five-day limtation on warrant
executi on, we can determ ne whet her that objective woul d be advanced
or underm ned by application of atine-extending rule. W therefore
turn our attention to search warrants, the subject matter of AR S

§ 13-3918(A).

110 Search warrants are governed by the Fourth Amendnent which
protects “[t]he right of the people to be secure . . . against
unr easonabl e searches and seizures.” U. S. Const. anend. |IV. The

primary protection for this right is afforded by the Anendnent’s
requi renent that a search warrant nmay issue only “upon probable
cause.” Id. In our opinion, insuring the presence of the protec-
tive shield of probable cause at the tine a warrant i s executed was
t he objective the | egislature sought to achi eve when it inposed its
five-day limtation

111 To explain further, the | egislature certainly understood
that the probabl e cause that nust support a search warrant will, by

its nature, have a limted shelf life. Unlike arrest warrants t hat



are aut hori zed based on conpl eted past events, search warrants are
based on events that are ongoi ng, and therefore changeable, as of
the tinme the warrant is issued. Sgro v. United States, 287 U. S
206, 210 (1932). The information underlying the warrant may grow
stale with time as the activity upon which the warrant was based
ceases or noves to another |ocation. Al t hough [ aw enforcenent
officers nust be given reasonable latitude in deciding when to
execute a search warrant, the warrant nust be executed with sone
pronptness “in order to |l essen the possibility that the facts upon
whi ch probabl e cause was initially based do not becone di ssipated.”
United States v. Nepstead, 424 F.2d 269, 271 (9th Cr. 1970). 1In
A RS 8 13-3918(A), our legislature answers this problem of
di ssi pating probable cause by presum ng that probable cause no
| onger exists after five days.

112 This reading of legislative purpose is buttressed by
reference to Sgro v. United States in which the United States
Suprene Court construed the Nati onal Prohibition Act’ s authorization
for law enforcenent agents to obtain warrants to search for
intoxicating liquor. 287 U S. 206. The Act provided that any such
warrant nust be executed and returned within ten days of its date
of issuance or it would be void. Id. at 209-10. Agents obtained
a warrant but failed to execute it within the prescribed ten-day
period. 1d. They returned to the issuing Conm ssioner three weeks

|ater and the Conm ssioner sinply changed the date of the old



warrant and reissued it without requiring any additional evidence
t hat probable cause still existed. 1d. at 208.

113 The Court refused to approve this procedure, noting that
t he Fourth Amendnent requires that facts constituting probabl e cause
must be “so closely related to the tine of the issue of the warrant
as to justify a finding of probable cause at that tine.” Id. at
210. It is in light of this constitutionally required tenporal
proximty, the Court said, that “we nust read the [statutory]
provision which in explicit terms makes a warrant void unless
executed within ten days after its date. That period marks the
permtted duration of the proceeding in which the warrant is
issued.” 1d. at 211. |In effect, the Court held that the probable
cause that nust exist when the warrant is issued nust also exist
when the warrant is executed, but its existence cannot be presuned
beyond the period provided in the statute for execution.

114 W also find support for our interpretation in other
jurisdictions. In California, the state from which we adopted
AR S 8 13-3918(A), the statutory limtation period for execution
of a warrant has been construed as having the purpose of insuring
“that the showi ng of probable cause which supported issuance of a
warrant wll still exist at the tine the warrant is executed.”
Peopl e v. Schroeder, 158 Cal. Rptr. 220, 222 (App. 1979).

115 In State v. Evans, 815 S.W2d 503 (Tenn. 1991), the

Tennessee Suprene Court, after noting the general rul e that probable



cause nust exist both at issuance and execution of a warrant, held
that a defendant could challenge a warrant for |ack of such cause
at execution even though the warrant was executed within the
statutory five-day period provided by Tennessee | aw. 1d. at 504-05.
The court held that the statutory presunption that probable cause
woul d exi st for five days was rebuttable, and a defendant shoul d be
af forded an opportunity to showthat cause had di ssipated within the
five days and before the execution of the warrant. Id. at 505-06.
Rel evant to our discussion, the court added this caveat:

Execution of a warrant beyond the outer Iimts

fixed by the statute renders the warrant

inpermssibly void, and in violation of the

Fourt h Amendnent prohibition agai nst unreason-

abl e searches and sei zures.
ld. at 506.
116 Now t hat our anal ysis has denonstrated that the five-day
limtation on warrant execution was the | egislature’s answer to the
probl em of di ssipating probable cause, we can address the prinmary
i ssue presented -— did the |egislature nean five business days or
five cal endar days? The State’s argunent for business days relies
on ARS. 8 13-102(A) to justify applying Rule 1.3(a) to warrant
executi ons. The State asserts that because a nmgistrate is a
judicial officer, and because issuance and return of a warrant
pursuant to AR S. 8 13-3918(A) involve a magistrate, this suffi-
ciently inplicates AR S. 8 13-102(A) so as to justify applying the

time-extending provisions of Rule 1.3(a) to the entirety of AR S



8§ 13-3918(A), including execution. The State’'s argunment falters
however, because it does not explain the rationale underlying the
ti me-extending function of Rule 1.3(a) nor attenpt to persuade us
that applying that rationale to warrant execution would not
underm ne the l egislature’s attenpt to guard agai nst the di ssi pation
of probabl e cause.

117 To evaluate the State’s argunent, we nust determ ne why
Rule 1.3(a) was enacted. Qur review of the jurisprudence on this
subj ect di scl oses that excludi ng weekends and hol i days for purposes
of calculating a tinme period is based on an acknow edgnent that
government offices, including courts, are closed at such tines. For
exanple, in Frey v. Wodard, 748 F.2d 173, 175 (3d Cir. 1984), the
court stated that “[we all know . . . that the clerks offices
cl ose on weekends, and Fed. R GCv. P. 6(a) provides for the
conputation of tinme limts in a manner consistent with that
reality.” Accord Chapnman Investnment Associates Vv. Anerican
Heal t hcare Managenent, 900 F.2d 827, 831 (5th Gr. 1990); Cather v.
Kel so, 652 P.2d 188, 192 (I1daho 1982).

118 How, then, does the tine-extending rationale underlying
Rule 1.3(a) fit with the five-day period of AR S. § 13-3918(A)7~?
W note that the statutory period enconpasses both execution and
return of awarrant. As far as the return process i s concerned, the
State correctly notes that this process involves the magistrate, a

judicial officer. I nasmuch as the magistrate is required to be
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avai |l abl e only during court hours, we agree that return of a warrant
shoul d be classified as an A R S. 8 13-102(A) process subject to the
ti me-extending procedural rule. California so construed its search
warrant statute in People v. Stevenson, 133 Cal. Rptr. 406, 408
(App. 1976), and we hereby follow suit.

119 Execution of a warrant, however, is sonething entirely
different. As we have noted, the probable cause that justifies
execution consists of activity that may change, evolve, or even
cease to exist wth the passage of tinme. Probable cause does not
depend upon governnent offices being open, and it does not observe
hol i days or take weekends off. Consequently, we think it is clear
t hat superinposing a tine-extending provision on the |egislature’s
presunption of afive-day |ife span for probabl e cause woul d def eat,
not advance, the legislature’ s objective of insuring that probable
cause exi sts at the execution of a warrant.

CONCLUSI ON

120 We decline the State’s invitation to find that the five-
day period provided in A R S. 8 13-3918(A) for execution of a search
warrant neans five business days. Rather, we find that the
| egislature intended that period to consist of five consecutive
cal endar days, and therefore hold in accordance with the specific
| anguage of the statute that if a warrant is not executed within

five cal endar days fromits i ssuance, and no extension i s obtained,
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it is void. Because the warrant in this case was not tinely

executed, we affirmthe trial court’s suppression order.

James B. Sult, Judge

CONCURRI NG

Jefferson L. Lankford, Presiding Judge

John C. Genmi ||, Judge
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