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11 Appel lant Judith M Birt (“Wfe”) appeals fromthe tri al
court’s denial of her notion to set aside the decree of dissolution
of her marriage to Appellee John Mark Birt (“Husband”). W hold
that when a party to a dissolution action files a petition in

bankruptcy shortly after entry of the decree to avoid the decree’s



effect on allocation of community debts and such discharge may
significantly affect the non-di scharged spouse’s qualification for
spousal mai ntenance, child support and the equitable division of
community property, the trial court should vacate those portions of
the decree pursuant to Arizona Rule of Civil Procedure 60(c)(6)
(“Rule 60(c)(6)”) so it can provide relief to the non-di scharged
spouse. Based on the record presented here, the superior court
erred when it denied Wfe' s notion. W reverse that order and
remand for further proceedings consistent with this deci sion.
FACTS AND RELEVANT PROCEEDI NGS

12 The parties’ marriage was dissolved by decree entered
April 4, 2002. The trial court awarded Wfe child support, but
nei ther party sought spousal nmaintenance and no such nai ntenance
was awar ded. The trial court divided the parties’ community
property and obligations and ordered certain equalization paynents
and credits. The trial court confirmed the marital residence as
Wfe' s sole and separate property, but ordered Wfe to pay to
Husband his share of the community’s interest in the residence in
t he amount of $16,894. The trial court awarded Wfe a tineshare
val ued at $1, 000, but ordered her to pay Husband one-half of its
val ue. The court also directed Wfe to pay Husband $1,693 to
conpensate himfor the difference in value of the vehicles awarded
to each party. Wfe s equalization paynents owed to Husband
total ed $19,087. The parties’ retirenment plans were to be divided
pursuant to calculation of their respective interests, but the

2



decree did not state the value of those assets. The trial court
di vided the parties’ investnent accounts equally but did not state
t he val ue of those assets.
13 The decree also made provision for the division of
community liabilities. Debts incurred after October 1, 2000, were
to be the sole and separate obligation of the party incurring that
debt. The court ordered Wfe and Husband to be equal ly responsi bl e
for a $50, 000.00 debt to Patricia Pilgrim Wfe' s nother. Husband
was to be responsible for the debt paynent to his parents because
Wfe had no know edge of this debt and there was no witten
docunentation nenorializing the debt. Al l other debt incurred
during marriage but not addressed in the decree was to be divided
equal |y between the parties and each party was to be responsible
for paynent of one-half of such debt. The decree did not item ze
these debts or describe their approximate total anount.
14 The trial court awarded Wfe attorneys’ fees fromHusband
in an anmount |ater determ ned to be $20, 107. 04. Wfe took the
position that the award of attorneys’ fees to her, plus
approximately $1,000 for other items which were Husband' s
responsi bility, nore than offset the $19, 087 Wfe had been directed
to pay to Husband as equali zation paynents.
15 Nei t her party appealed from the decree. On June 11,
2002, after the tinme for appeal from the decree had expired
Husband fil ed a Chapter 7 bankruptcy petition. Husband s schedul es
of debts to be discharged included $55, 000 i n debts incurred during
3



the course of the nmarriage and listed Wfe as the co-debtor.
I ncl uded i n those debts was the award of attorneys’ fees to Wfe of
$20, 107. The schedules also listed as dischargeable debts:
(1) $50,000 to Janes and Janet Birt (listing Wfe as a co-debtor);
(2) $20,902 to Judith Birt as part of a dissolution settlenent;
(3) $50,000 to Pat Pilgrim (listing Wfe as a co-debtor); and
(4) $5,808 in |l egal fees to Bruce Brown, Husband’ s attorney in the
di ssolution action (listing Wfe as a co-debtor).

16 Husband conceded below that he filed the bankruptcy
petition because he t hought the decree was erroneous and bankruptcy
was the only nmeans by which he could obtain relief from the
financi al aspects of the decree. W fe obtained an order for relief
fromthe automatic stay of proceedi ngs whi ch Husband’ s bankruptcy
filing had i nposed to permt her to request that the superior court
reopen and exam ne the equity of the property distributions, debt
al l ocations and support provisions of the decree. However, the
bankruptcy court denied Wfe’'s request to lift the stay to have the
state court determ ne what debts were di scharged, and ordered Wfe
to seek such a determ nation in the bankruptcy court. On Cctober 1

2002, four days after it |ifted the stay, the bankruptcy court
granted Husband’s discharge.® That order does not |ist the debts

whi ch had been discharged. Rather, the order explains that debts

' W may take judicial notice of the discharge. In re Matter of
Ronwin, 139 Ariz. 576, 580 n.4, 680 P.2d 107, 111 n.4 (1983).
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“in the nature of alinony, mintenance, or support” are not
di schar ged.
17 On Cct ober 4, 2002, Wfe noved to set aside the decree of
di ssol ution under Rules 60(c) (2), (5) and (6). She contended the
ef fect of Husband’s bankruptcy woul d require her to pay Husband for
his share of the community assets, as ordered in the decree, but
she: (1) Wuld not be entitled to recover the attorneys’ fees
awarded to her; and (2) Wuld be solely liable for all of the
community’s substantial debts, including those which had been
equal ly divided by the dissolution decree. Wfe sought to reopen
the decree both for a reallocation of assets and liabilities and
for an award of spousal maintenance to her. According to Wfe, the
di scharge destroyed the equity intended by the decree.
18 The trial court denied Wfe’s notion wi thout expl anati on.
Wfe filed a tinely appeal fromthat order. W have jurisdiction
pursuant to the Arizona Constitution, Article 6, Section 9, and
Arizona Revised Statutes (“A R S.”) section 12-2101(C) (2003).

DI SCUSSI ON
E W review a trial court’s denial of relief under
Rul e 60(c) for abuse of discretion. Gty of Phoenix v. Geyler, 144
Ariz. 323, 328-29, 697 P.2d 1073, 1078-79 (1985). Qur deference on
review i s based upon the trial court’s “nore imedi ate grasp” of
the facts and superior ability “to assess the inpact” of what has

occurred. Id. at 329, 697 P.2d at 1079. Wile we wll not



substitute our judgnment for that of the trial court with respect to
its discretionary decisions, where the “facts or inferences from
them are not in dispute and where there are few or no conflicting
procedural, factual or equitable considerations, the resolution of
the question is one of law or logic. Then it is our final
responsibility to. . . ‘look over the shoulder’ of the trial judge
and, if appropriate, substitute our judgnment for his or hers.”
State v. Chapple, 135 Ariz. 281, 297 n.18, 660 P.2d 1208, 1224 n. 18
(1983).

110 On appeal, Wfe contends the trial court erred in denying
relief under Rule 60(c) (2), (5 and (6). Husband contends the
underlying dissolution decree was inequitable, Wfe has not
suffered any harm by his bankruptcy and she is not entitled to
relief under any of the above subsections of Rule 60(c). W
consi der each subsection of Rule 60(c) in turn.?

Filing of Bankruptcy Petition Follow ng Entry of Decree
Does Not Constitute Newly Di scovered Evidence.

111 W fe argues that Husband s bankruptcy filing constitutes

new y discovered evidence under Rule 60(c)(2), which would have

2 Rule 60(c) provides in pertinent part:

On notion and upon such terns are just the court may
relieve a party . . . froma final judgment . . . for the
following reasons: . . . (2) newy discovered evidence
whi ch by due diligence could not have been di scovered in
time to nove for a new trial . . . (5 . . . it is no
| onger equitable that the judgnent should have
prospective application; or (6) any other reason
justifying relief fromthe operation of the judgnent.
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“significantly changed” the outcone of the dissolution decree
Newl y di scovered evidence within the nmeaning of Rule 60(c)(2) is
evi dence which existed at the tinme of trial. Rogers v. QOgg, 101
Ariz. 161, 163, 416 P.2d 594, 596 (1966), overruled on other
grounds, U.S. West Communications, Inc. v. Dep't of Revenue, 199
Ariz. 101, 14 P.3d 292 (2000). Husband’s bankruptcy filing after
the date of the decree is not evidence which existed at the tine
t he decree was i ssued. Accordingly, it does not constitute grounds
for setting aside the dissolution decree under Rule 60(c)(2).

Rul e 60(c)(5) Is Inapplicable Because The Decree Had No
Prospective Application.

112 Wfe argues that the decree was subject to reopening
under Rule 60(c)(5) because its prospective enforcenent was no
| onger equitable. She acknow edges that the provisions of the
decree whereby the parties were to make paynents to one anot her are
not prospective, but contends that the provision whereby the
parties were to share responsibility for the conmmunity debt
obl i gati ons does have prospective application.

113 Wfe cites Edsall v. Superior Court, 143 Ariz. 240, 693
P. 2d 895 (1984) and Lloyd v. Lloyd, 23 Ariz. App. 376, 533 P.2d 684
(1975), superseded by statute as found in Fye v. Zigoures, 114
Ariz. 579, 581, 562 P.2d 1077, 1079 (App. 1977), in support of
reopening the decree under Rule 60(c)(5). Both cases are

i napposite and we hold that the division of community liabilities



bet ween Husband and Wfe is not prospective in nature for purposes
of Rule 60(c)(5).

114 Edsall is not on point for a nunber of reasons, forenost
anong them that the Arizona Suprene Court’s decision was clearly
based on Rule 60(c)(6), not Rule 60(c)(5). 143 Ariz. at 243, 693
P.2d at 898. Mreover, the “extraordinary circunstances” in Edsall
consisted of a retroactive change in the federal | aw governing the
power of a state court to divide mlitary retirenent benefits upon
di ssol uti on. The change cane by Congressional response to a
decision of the United States Supreme Court that no conmunity
property rights existed in such benefits. MCarty v. MCarty, 453
U S 210 (1981). Effective in 1983 and retroactive to the date of
the McCarty deci sion, Congress overruled McCarty, nmaking mlitary
retirement benefits subject to state comunity property | aws.
Edsal |, 143 Ariz. at 242-43, 693 P.2d at 896-97

115 The Edsalls’ decree of dissolution was entered between
the time of the McCarty decision and its |egislative overruling,
and, under the McCarty rule, the court had determ ned that the non-
mlitary spouse was not entitled to any of the mlitary spouse’s
retirement benefits. The Arizona Suprene Court found that
Congressional intent to wipe out the effects of McCarty on persons
who had been divorced in the interim period provided express
aut hori zation for setting aside such decrees and al so constituted

extraordinary circunstances justifying relief to redress an



inequitable result in “the limted circunstances” presented.
Edsal |, 143 Ariz. at 243, 693 P.2d at 898. The Edsall court stated
that Rules 60(c)(5) and (6) could be used in reopening final orders

where there had been “a change in the law affecting substantia

rights of a litigant.” However, no such change in the |aw has
occurred in this case. 1d.
116 Nor does Lloyd support Wfe s argunent. There, this

Court held that the portion of a dissolution decree which required
husband to pay a lunp sum to wife in installnments was not
prospective within the nmeani ng of Rule 60(c)(5) because the decree
constituted an absol ute judgnment which could not subsequently be
nmodi fi ed. W see no analytic difference between a decree which
requires future paynents to a forner spouse and one which requires
future paynments to a creditor. In both cases the obligation is
fixed in a final judgnent.?3

117 Furthernore, Arizona | aw makes no conceptual distinction
between the division of community assets and the division of
community liabilities at dissolution. The authority of the court
to allocate comunity liabilities between the parties is sinply an
aspect of its duty to effect an equitable division of all comunity

property. Lee v. Lee, 133 Ariz. 118, 123-24, 649 P.2d 997, 1002-03

® The Fye court explained that Lloyd was superseded by amendnents
to ARS. 88 25-319(B), -327(B) (2000), authorizing a court to
nmodi fy | unp-sumspousal nai nt enance where t he spouse to receive the
mai nt enance had died. 114 Ariz. at 581, 562 P.2d at 1079. This
does not take away fromthe holding in Lloyd that Rule 60(c)(5) was
i nappl i cable to nodi fy mai ntenance.
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(App. 1982). As such, provisions as to debt are “final when
entered, subject to the right of appeal” and the right to
nodi fication. A R S. 88 25-325(A), -327.
118 Qur holding that the division of community debts is not
prospective for purposes of Rule 60(c)(5) is also supported by
Twel ve John Does v. District of Colunbia, 841 F.2d 1133, 1138 (D.C.
Cr. 1988). There, the court examned the history of the
“prospective application” doctrine and observed:

Virtually every court order causes at |east

sonme reverberations into the future, and has,

in that literal sense, sone prospective

effect; even a noney judgnment has continuing

consequences, nost obviously wuntil it 1is

satisfied, and thereafter as well inasnuch as

everyone is constrained by his or her net

worth. That a court’s action has continuing

consequences, however, does not necessarily

mean that it has “prospective application
Id. at 1138. The court then fornulated the inquiry for prospective
application as whether the judgnent is “executory” or involves the
“supervi sion of changi ng conduct or conditions.” |d. at 1139.4
119 These standards nean in “practical terns” that judgnents

involving injunctions have prospective application while noney

j udgnments do not. DeWeerth v. Baldinger, 38 F.3d 1266, 1276

4 The Twel ve John Does court held that a judgnent disn ssing the
Attorney Ceneral as a defendant in an action challenging the
constitutionality of prison conditions was not one wi th prospective
application within the neaning of subsection (5) because it
definitively discharged himfromthe case and did not order himto
perform or not perform any future act or require the court to
supervise any continuing interaction between him and the other
parties to the case. 841 F.2d at 1139.
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(2d Gr. 1994). DeWeerth held that a judgnent which determ ned
title to property was not prospective but, rather, a declaration of
present rights, and the fact that physical transfer of the property
woul d be necessary to conport with the judgnent did not make it
execut ory. Id. at 1276. Even if the trial court had to be
i nvol ved in enforcing an ordered transfer between the parties, that
i nvol venment woul d not constitute “supervision of changi ng conduct
or conditions.” Id.
120 We al so find support for our analysis in the Restatenent
(Second) of Judgnents 8 73, cmt. b (1982):

If the controversy concerned a transaction

that was conplete when the judgnment was

rendered and the renedy was that of damages,

the judgnent is designed to close the nmatter.

So also if the controversy concerned ownership

claims to specific property and the judgnment

determined the parties’ interests in the

property, a nodification would anmount to an

i nproper redeterm nation of those interests.
(Enphasi s supplied).
121 The decree in this case was a final determ nation of the
parties’ rights and obligations stemmng from the nmarital
community, notw thstanding the allocation of responsibility for
community obligations which required future paynent. Even if the
court issuing the decree had to becone involved in enforcing its
provi sions between Wfe and Husband, such involvenent would not

constitute the supervision of their changi ng conduct or conditions,

nmerely the enforcenent of vested rights. DeWeerth, 38 F.3d at
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1276. We agree with Twel ve John Does that a judgnent’s conti nuing
consequences do not, alone, make a judgnent prospective under
Rul e 60(c)(5).°

The Trial Court Erred in Denying the Mtion Under Rule
60(c) (6).

122 Rul e 60(c)(6) authorizes a court to vacate a judgnent for
“any other reason justifying relief from the operation of the
judgnment.” It may be applied when relief is not avail abl e under
any of the other subsections to the rule, Edsall, 143 Ariz. at 243,
693 P.2d at 898, and “when our system c conmitnment to finality of
judgnments i s outwei ghed by extraordi nary circunstances of hardship
or injustice.” Panzino v. Cty of Phoenix, 196 Ariz. 442, 445,
T 6, 999 P.2d 198, 201 (2000) (citations and internal quotations
omtted). Wien the burden to consider such relief has been net,
the court should exercise its discretion so as to not deny relief
where the result is harsh, rather than fair and equitable.
Uibarri v. GCerstenberger, 178 Ariz. 151, 164, 871 P.2d 698, 711
(App. 1993).

123 Wfe contends the trial court abused its discretion by

refusing to grant her relief wunder this subsection because

® As such, this case is unlike Skousen v. WC. dsen Inv. Co.
149 Ariz. 251, 254, 717 P.2d 930, 933 (App. 1986). There, the
court affirmed the trial court’s decision to grant Rule 60(c)(5)
relief froma judgnent enforcing a contract of indemity when the
anticipated | oss had not yet occurred at the tine of judgnent and
the indemified transaction resulted in a substantial profit rather
than a | oss.
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Husband’ s bankruptcy filing relieved him of the obligation to
creditors under the decree, including certain obligations to Wfe,
and has created a “terrible disparity” which nust be renedied. W
hold the trial court erred in denying Wfe relief under Rule
60(c) (6).

124 Qur analysis begins with the effect of the dissolution
decree and bankruptcy discharge on the parties’ liabilities for
community debts. In a marital dissolution proceeding, the power of
the court to allocate responsibility for comunity obligations
determ nes the parties’ rights and obligations only with respect to
each other and not to third-party creditors. Comunity Guardi an
Bank v. Hamlin, 182 Ariz. 627, 631, 898 P.2d 1005, 1009 (App.
1995); Lee, 133 Ariz. at 123-24, 649 P.2d at 1002-03. See also
Gerowv. Covill, 192 Ariz. 9, 13, T 15, 960 P.2d 55, 59 (App. 1998)
(determ nation of spouses’ rights to value of corporation was not
a void conditional judgnent because issue of husband’ s ownership
interest in relation to third person would be determ ned
separately); AR S. 8 25-318(F)(Supp. 2003) (requiring notice to
petitioner and respondent that the decree is only binding as
bet ween t hem and does not affect the rights of creditors). Just as
a decree of dissolution does not affect the rights of third
parties, a discharge in bankruptcy of one unmarried debtor has no
effect on the rights or obligations of other non-discharged
debtors. 11 U S.C 8 524(e) ("“discharge does not affect the
l[iability of any other entity on . . . such debt.”). Thus, under

13



t he dissolution decree, Wfe renmains |liable on 100 percent of the
parties’ conmunity debt. Community Guardi an Bank, 182 Ariz. at
631, 898 P.2d at 1009. However, Husband’'s Iliability to the
creditors on those debts was fully discharged i n bankruptcy unl ess
sone or all of the debts were nondi schargeabl e.

125 Husband' s filing of bankruptcy, which he concedes was to
avoid the ternms of the dissolution decree, creates such a
substantial injustice that it overrides the commtnent to finality
of judgnents and on the facts of this case calls for relief under
Rul e 60(c)(6). The duty of the trial court was to make a fair and
equi tabl e division of assets and debts between the parties under
the circunstances then existing. Toth v. Toth, 190 Ariz. 218, 221,
946 P.2d 900, 903 (1997). The court’s equitable division of
community debts was effectively and imrediately destroyed when
Husband’s obligation to pay those debts was discharged in
bankruptcy, leaving Wfe |liable for those debts.

126 The record reflects no |egal reason for the denial of
Rul e 60(c)(6) relief as to those portions of the decree concerning
spousal mai ntenance, property all ocati on and equal i zati on paynents.
G ven the effect of the bankruptcy on Wfe's financial condition
and the dissolution decree, there was nothing else the trial court
could do to ensure that the equitable nature of the decree was

restored and to determ ne whether Wfe was entitled to
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mai ntenance.® A trial court can nodify a division of property in
a dissolution decree by utilizing Rule 60(c)(6). Wile ARS
8 25-327(A) provides that a decree’s provisions as to property
di sposition may not be revoked or nodified unless the court “finds

the existence of conditions that justify the reopening of a

¢ Because Wfe did not request and the decree did not provide for

mai nt enance given the parties’ respective positions on property
division and debts, Wfe could not I|ater successfully seek a
nodi fication to provide for nmaintenance under A RS § 25-319
(Supp. 2003). See Long v. Long, 39 Ariz. 271, 274, 5 P.2d 1047
(1931). Cf. Neal v. Neal, 116 Ariz. 590, 592-93, 570 P.2d 758, 760-
61 (1977) (spouse nust qualify for spousal maintenance at the tine
of dissolution).

Wfe could have (and still can) seek relief under A R S. § 25-
318(N) (Supp. 2003). That statute provides:

If a party fails to conply with an order to
pay debts, the court nmay enter orders
transferring property of that spouse to
conpensate the other party. If the court
finds that a party is in contenpt as to an
order to pay community debts, the court may
I npose appropriate sanctions under the aw. A
party nmust bring an action to enforce an order
to pay a debt pursuant to this subsection
within two years after the date in which the
debt should have been paid in full.

Subsection (N) provides alimted statutory renedy to a party where
the other party fails to conply with an order to pay debts and
authorizes alimted reopening of the decree to “transfer” property
fromthe defaulting party in such cases. The trial court could not
find Husband in contenpt for failure to pay his portion of the
all ocated comunity debts wthout violating the bankruptcy
di scharge order under 11 U.S.C. § 524(a). In re Ray, 262 B.R 580,
584-85 (Bankr. D. Me. 2001). It is also unclear whether the court
coul d declare Husband in default w thout violating the effect of
t he bankruptcy discharge. Even assumng that in sone cases the
trial court could reallocate community property under subsection
(N) provided it did not circunvent the bankruptcy discharge, our
understanding of the record is that any property to be reall ocated
islimted in value and woul d not protect Wfe's rights.
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j udgment under the laws of this state” that statutory requirenent
envisions relief under Rule 60(c). Edsall, 143 Ariz. at 243, 693
P.2d at 898; Schm dt v. Schm dt, 158 Ariz. 496, 498, 763 P.2d 992,
994 (App. 1988).

127 We agree wth those jurisdictions which have held that
both Rule 60(c)(6) relief and nodification of a decree are
appropriate where a party files a bankruptcy petition to di scharge
debts allocated to that party under a divorce decree and the ot her
spouse woul d then be liable for such debts under the decree. Kopp
v. Kopp, 622 NW2d 726, 729 (N.D. 2001) (finding that husband’s
bankruptcy created a “terrible disparity between the financial
situation of the parties” by making wife solely liable for all
community debts which warranted grant of relief under NND. R Gv.P.
60(b) (vi)); Hopkins v. Hopkins, 109 N M 233, 241, 784 P.2d 420,
428 (App. 1989) (holding trial court has equitable power under Rul e
60 to acconplish justice, including power to award a support
obligation where husband discharged debts in bankruptcy after
decree was final); In re Marriage of Beardsl ee, 22 Kan. App.2d 787,
922 P.2d 1128, 1131-33 (1996) (holding court has authority under
Kansas equi valent of Rule 60 to nodify division of property after
husband fil ed bankruptcy); Foster v. Childers, 416 N. W2d 781, 785-
86 (Mnn. App. 1987) (explaining Rule 60 was i napplicabl e because
M nnesota | aw precluded any such relief once tinme to appeal had

expired, court can consider discharge in bankruptcy as change in
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circunstances to permt nodification of divorce decree); Smth v.
Smth, 741 So.2d 420, 422-23 (Ala. App. 1999) (holding spouse’s
bankr upt cy di scharge anmounted t o change i n ot her spouse’s fi nanci al
condition was a change in circunmstances sufficient to warrant an
i ncrease in alinony).

128 State and federal courts have held that a bankruptcy
di scharge of debts allocated in part to one of the parties to the
di vorce can constitute a change of circunstances to permt a
nodi fication of the property allocation, alinony and child support.
Alyson F. Finkelstein, A Tug of War: State Divorce Courts Versus
Federal Bankruptcy Courts Regarding Debts Resulting from D vorce,
18 Bankr. Dev.J. 169, 184-85 (2001) (citing cases) (hereafter,
“Finkel stein”); Gavin L. Phillips, Annotation, D vorce: Court’s
Authority to Institute or Increase Spousal Support Award after
Di scharge of Prior Property Award i n Bankruptcy, 87 A.L.R 4th 353,
361-63 88 5-6 (1991). See, e.g., Hopkins v. Hopkins, 487 A. 2d 500,
504 (R 1. 1985) (quoting In re Dirks, 15 B.R 775, 780 (Bank.
D.N.M 1981)) (where the initial dissolution decree did not provide
for alinony after the discharge the divorce court could reeval uate
the wife’'s express waiver of alinony by construing the allocation
of debt as the equivalent of alinony and nodify the decree to
pernmt an award of alinony); Kopp, 622 N.W2d at 727, 728-30, 11 6
and 11 (discharge of debt previously allocated to debtor spouse

constituted change of circunstances to permt state court to nodify

17



decree and award alinony); Marden v. Marden, 546 N W2d 25, 27
(M nn. App. 1996) (discharge anpbunted to change of circunstances to
permt state court to nodify child support); Coakley v. Coakley,
400 N.W2d 436, 440-41 (M nn. App. 1987) (discharge anounted to
change of <circunstances permtting state court to nodify
mai nt enance and child support awards); Inre Marriage of Beardsl ee,
922 P.2d at 1131-33 (court could nodify property allocation after
bankrupt cy di scharge).

129 Consistent with this view, the NNnth GCrcuit held that
when an ex- husband obtai ned a bankruptcy discharge of a property
debt he owed his wife for the value of his nedical practice
pursuant to a prior divorce decree, the non-debtor spouse properly
sought increased alinony fromthe divorce court based on a change
of circunstances. Siragusa v. Siragusa, 27 F.3d 406, 408-09 (9th
Cr. 1994). The Ninth Crcuit also held that because nothing in
the record suggested the divorce court was attenpting to reinstate
t he di scharged property debt, the amount of increased alinony was
not a substitute for that debt. As the court stated, “[t]he
alinony nodification nmerely takes into account the fact that
Ms. Siragusa would no longer receive the property settlenent
paynments upon which the original alinony was prem sed. The
di scharge altered both M. Siragusa’s need and Dr. Siragusa’s
ability to pay.” 1d. 27 F.3d at 408. The court concl uded that the
nmodi fied alinony was not a violation of the bankruptcy discharge
and the bankruptcy court properly deferred to the state court’s

18



determ nation that the change was not a reinstatenent of the
property settlenment debt. 1d. (citinglInre Harrell, 754 F.2d 902,
907 (11th G r. 1985) (holding that bankruptcy court rulings should
i npinge on state donestic relations issues “in the nost limted
manner possible”)). Accord Kopp, 622 N.W2d at 728-30, YT 3 and
11-12 (affirmng Rule 60 relief to award spousal maintenance);
Beckmann v. Beckmann, 685 P.2d 1045, 1050-51 (Utah 1984) (affirmng
relief fromdecree and requiring di scharged party to hol d ex-spouse
harm ess from ot her debts because the suns at issue were for the
mai nt enance and support of the ex-spouse and children).

130 Nor di d Husband’ s bankruptcy di scharge preclude the tri al
court from vacating the dissolution decree and redeterm ning the
needs for maintenance or reallocating the division of property and
equal i zati on paynents. A bankruptcy decree does not discharge
debts “in the nature of alinony, maintenance, or support.”
11 U.S.C. 523(a)(5); Rosenberg v. Rosenberg, 123 Ariz. 589, 592,
601 P.2d 589, 592 (1979); Steiner v. Steiner, 179 Ariz. 606, 612,
880 P.2d 1152, 1158 (App. 1994); Jordan v. Jordan, 166 Ariz. 408,
409, 803 P.2d 129, 130 (App. 1990). Normally, when the bankruptcy
court does not determ ne which debts are discharged, the state
court has concurrent jurisdiction to make that determ nation.

Steiner, 179 Ariz. at 611-12, 880 P.2d at 1151-52;7 Beckmann, 685

" To preserve the authority of the state court to determ ne what
debts were discharged or to make nodifications in the dissolution
decree, the non-debtor spouse should seek relief fromthe automatic
bankruptcy stay inposed by 11 U . S.C. §8 362. See In re Marriage of
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P.2d at 1049-50.8 Here, the trial court’s authority was |limted by
t he bankruptcy court’s order lifting the bankruptcy stay. That
order authorized Wfe to seek to “reopen and exam ne the equity of
the property distributions, debt allocations and support
provi sions” of the dissolution decree, but denied her request to

“proceed with an action to determ ne the dischargeability [sic] of

Sprague, 105 Cal.App. 4th 215, 219 (2003) (non-debtor spouse nust
seek relief from automatic stay to see determ nation of whether
debt was discharged in state court); Hon. Louise DeCarl Adler and
Jeanne Taber, The Treatnent of Divorce Debts in Bankruptcy After
the Reform Act of 1994, 23 CaL.Bankr.J. 149, 166 (1996) (while
relief from automatic stay is not required to have state court
determ ne nature of debts discharged after 1994 bankruptcy reform
act, relief should be obtained to seek nodification of divorce
decree). See In re Tostige, 283 B.R 462, 463-64 (Bankr. E.D.
M ch. 2002) (wife's attenpt to reallocate terns of divorce decree
wi t hout having bankruptcy stay lifted was an end-run around the
bankruptcy discharge). Here, Wfe s counsel obtained relief from
the automatic stay to have the trial court consider relief fromthe
di ssol ution decree’s terns.

& In maki ng such a determ nation, regardl ess of how the property
or debt allocation is labeled, a trial court has to determ ne the
intent of both parties and the court wunderlying the decree,
exam ning: (1) the language and substance of the agreenent or
decree in the context of surrounding circunstances, using extrinsic
evi dence i s necessary; (2) the parties’ financial circunstances at
the time of the settlenent or decree. “The facts that one spouse
had custody of m nor children, was not enpl oyed, or was enpl oyed in
a less renunerative position than the other spouse are aspects of
the parties’ financial circunstances at the tine the obligation was
fixed which shed light on the inquiry into the nature of the
obligation as support.” Steiner, 179 Ariz. at 612, 880 P.2d at
1158; and (3) The function served by the obligation at the tinme of
the divorce. “An obligation that serves to maintain daily
necessities . . . is indicative of a debt intended to be in the
nature of support.” I d. Accord Foster, 416 N.W2d at 785-86
(discharge of debt to third-party creditor of community can be
considered a change of circunstance to permt nodification of
decree); Beckmann, 685 P.2d at 1050 (same as to discharge of duty
to indemmify wife on her share of community debt).
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obligations [in state court and] bring such action to [sic] the
United States Bankruptcy Court.” Gven this limtation and the
circunstances of this case, granting Wfe Rule 60(c)(6) relief
could not interfere with a determnation of what debts were
di scharged or result in an “end-run” around the discharge.
Utimately, the bankruptcy court wll determ ne what debts were
di schar ged. The order lifting the stay permtted Wfe to seek
relief fromthe superior court, making clear that a Rule 60 notion
woul d not viol ate the bankruptcy stay.

131 On remand, the superior court shall vacate those portions
of the decree affecting spousal maintenance, property allocation
and equalization paynents and consider whether reallocating the
community property and anending the equalization paynents is
appropriate in light of these changed circunstances. The court
shall al so consider a notion to anmend Wfe's original petition to
allow her to seek spousal mai nt enance based on these
circunstances.® The court shall also consider whether to nodify
child support in the event the parties’ inconmes change due to an

award of mmi nt enance.

° In so holding, we are not approving in general an anendnent of
a decree to award spousal nmaintenance when none was originally
gr ant ed. See Neal, 116 Ariz. at 592-93, 570 P.2d at 760-61.
Rather, we are allowing the decree to be vacated pursuant to
Rul e 60(c)(6) when a spouse has intentionally filed bankruptcy to
avoid the terns of the decree. W do not hold that the inevitable
result is an award of spousal maintenance, but only that the court
may now consi der such an award in |light of Husband s intentional,
pl anned conduct ained at avoiding the terns of the decree.
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132 I n maki ng such determ nations, the superior court shal

be gui ded by several principles. If the trial court reaffirns the
prior award of attorneys’ fees to Wfe, it shall clarify whether
such an award is based on Wfe's financial circunstances and
whether it was in the nature of mai ntenance or support rather than
part of a property division. Wile Arizona |aw permts such an
awar d based on t he reasonabl eness of the parties’ positions and t he
financi al resources of the parties, A R S. § 25-324, the purpose is
to provide a renedy for the party least able to pay. In re
Marriage of Zale, 193 Ariz. 246, ¢ 20, 251, 972 P.2d 230, 235
(1999). Under prior bankruptcy statutes, the award woul d be deened
to be in the nature of maintenance or child support and thus
nondi schar geabl e based on state | aw. Magee v. WMagee, 206 Ariz

589, 592, Y 13-14, 81 P.3d 1048, 1051 (App. 2004) (requiring
paynent of fees by one spouse on behalf of other is derived from
and justified by the duty of support); Inre Matter of Catlow, 663
F.2d 960, 962-63 (9th Cir. 1981) (awarding attorney’'s fees in
di ssol ution acti on was nondi schar geabl e under pri or bankruptcy code
because the award fell into the sanme support category as spousal
mai nt enance). However, a court nust now apply federal law to
determne i f the award was nondi schar geabl e based on whether it was
prem sed on need or whether it was an equitabl e division of a debt.
In re G bson, 103 B.R 218, 220-22 (B.A P. 9th Cr. 1989). I n
maki ng that determ nation, the trial court on remand can consi der

t he purpose of AR S. 8 25-324, Inre G bson, 103 B.R at 221, and
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shall clarify whether the award is nade only as a sanction or is
based on Wfe' s need. Ct. In re Jarski, 301 B.R 342, 346-47
(Bankr. D. Ariz. 2003) (holding fees incurred in child support
di spute are in the nature of child support unl ess debtor spouse can
meke a strong showing that the fees were awarded “purely as a
sanction”). This will assist the bankruptcy court in later
determ ni ng whether the prior award was di schargeabl e.

133 The trial court shall consider whether the bankruptcy
di scharge, resulting in the doubling of Wfe's ultimate liability
on the community debts, requires an award of spousal mai ntenance to
Wfe. 1In making that decision, the trial court shall specify which
debts it assumed were discharged and then detern ne whether the
Wfe's changed circunstances call for spousal naintenance and the
amount s t hereof .

134 We reject Husband's argunent that Rule 60(c) relief is
unnecessary because Wfe has not shown that any creditors on the
community debts divided between the parties have attenpted to
col |l ect nore than her share of those debts fromher. That argunent
ignores that Wfe's share of the community debt to third parties
has now doubl ed because of the discharge of Husband s share of
t hose debts. On renmand, in determ ning whether there are changed
circunstances, the court can consider whether the creditors on
those putatively discharged debts have reached an agreenent wth
Wfe not to seek anything nore than the half of those debts

allocated to her in the earlier decree.
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135 To the extent the trial court considers reallocating
property, debts or equalization paynents, it should clarify inits
order whether the original allocations were in the nature of
spousal nai ntenance or child support rather than a sinple division
of property and debt. As one comrent ator expl ai ned, divorce courts
often all ocate property or debts in such a way in lieu of alinony,
thus blurring the difference between a true property division and
spousal nmi ntenance or support. Finklestein at 172-74. By naking
such a finding, the trial court will be able to assist the
bankruptcy court in |later determ ning whether any real | ocati on was
in the nature of spousal maintenance or child support.

136 Unl i ke Danielson v. Evans, 201 Ariz. 401, 36 P.3d 749
(App. 2001), our holding does not create an avenue for potenti al
m schief by generally sanctioning reopening of decrees for
subsequent changes in financial circunstances. |n Danielson, the
spouses were divorced in Col orado. Pursuant to the decree, the
wife was to receive a portion of the ex-husband s retirenent
benefits which percentage was quantified in a dollar anount.
Several years later, ex-husband began to receive disability
paynents, resulting in a reduction of his retirement benefits to
the ex-wife. 1d. at 403-06, {1 2-8 and 15, 36 P.3d at 751-54. The
ex-wife then petitioned for an order to show cause why her ex-
husband was not in contenpt. The trial court granted her relief by
requiring the ex-husband to pay additional anmpbunts to her. |Id. at
405-06, 91 10-12, 36 P.3d at 753-54. The court affirmed in part,
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noting that the relief was consistent with the Col orado decree and
did not clearly violate federal |aw ld. at 406-11, 911 15-33,
36 P.3d at 754-59. The court rejected the ex-husband’ s request
that the case be remanded to the trial court to equitably
real | ocate the community property based on the totality of current
ci rcunst ances. The court reasoned that a reallocation would
circunvent the policy of finality, conflicted with Rule 60(c) and
was inpractical because the parties had been divorced for eight
years and any attenpt to identify and reapportion their comunity
property would be difficult if not inpossible. 1d. at 410, § 32,
36 P.3d at 758.

137 In contrast, we have a change in circunstances within
nmont hs of the decree caused by Husband s di sappointnment with the
ternms of the decree and his intentional attenpt to seek relief from
t he decree through bankruptcy. Certainly, Husband has a right to
seek relief in bankruptcy fromdi schargeabl e debts. However, when
that action is taken shortly after a dissolution decree in an
effort to circunvent that decree'® and has this type of significant
effect on the Wfe's ability to support herself and neet her
reasonabl e needs, Wfe has a right to seek relief fromthe decree
under Rule 60(c)(6). This will ensure that the equitable divisions

and allocations nade in the decree are not for naught. The trial

10 We do not inply or hold that a |l ater bankruptcy by a party to
a divorce requires or necessarily supports Rule 60(c)(6) relief.
Each case nust be determned on its own facts.
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court has the authority, in the proper case, to grant such relief
wi t hout violating the Husband s bankruptcy di scharge.
Attorneys’ Fees

138 Wfe requests an award of attorneys’ fees on appeal under
AR S. 8 25-324 (2000). This section authorizes an award of fees
based upon either financial resources of both parties or the
reasonabl eness of the positions each party has taken t hroughout the
proceedi ngs. The statute’ s purpose in authorizing an award based
upon financial resources is to provide a renedy for the party | east
able to pay. In re Marriage of Zale, 193 Ariz. at 251, § 20, 972
P.2d at 235. The trial court below determned that Wfe was
entitled to an award of attorneys’ fees. Husband has not pointed
to any change in financial circunstances which would change the
disparity in resources between the parties since that date.
| ndeed, the only change in circunmstances based on the record before
us i s that Husband has been di scharged fromnunerous debts and Wfe
has not. Accordingly, we determne in the exercise of our
di scretion that an award of fees on appeal is appropriate based
solely on Wfe’'s financial need. See Magee, 206 Ariz. at 593

T 22, 81 P.3d at 1052 (award of attorneys’ fees on appeal
appropriate where arbitrator’s deci si on bel owestablished financi al

di sparity between parties and nothing which occurred on appea

changes that financial state of affairs). W wll award Wfe her
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reasonabl e attorneys’ fees and costs upon her conpliance with Rule
21, Arizona Rules of Civil Appellate Procedure.?

CONCLUSI ON
139 The order of the trial court denying Wfe's Rule 60(c)
notion is reversed. W remand for further proceedi ngs consi stent

with this decision.

DONN KESSLER, Judge

CONCURRI NG

JEFFERSON L. LANKFORD, Presiding Judge

DANI EL A. BARKER, Judge

11 Husband suggests that we should award him costs pursuant to
AR S. § 12-2106 (2003), which provides for danages when an appeal
is taken for delay or without sufficient grounds. W do not find
that this appeal conmes within the purview of § 12-2106 and
therefore decline to award such damages.
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