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WE |l S B ERG Judge

11 Hector Fuentes (“Hector”) appeals the trial court’s
orders regarding child support and spousal naintenance. For the
reasons that follow, we affirmin part, reverse in part, and remand

for proceedi ngs consistent with this opinion.



FACTUAL AND PROCEDURAL HI STORY

12 On Septenber 25, 2002, Maria Fuentes (“Maria”) filed a
petition for dissolution of marriage. At that time, the parties
had been married for nore than twenty-one years and had one
di sabled child over the age of mgjority and two mnor children

The trial court granted tenporary custody of all three children to
Maria. Effective Novenber 1, 2002, the court ordered Hector to pay
tenporary child support in the anmount of $231 per nonth for the

di sabled child and a total of $846 per nonth for the two m nor

chi | dren. The court also ordered an appraisal of the famly
resi dence.
13 Prior to trial, Hector filed a second amended affi davit

of financial information in which he disclosed that he al so was t he
father of two mnor children living wwth himin Tucson. Evidently,
Hector had accepted a job in Tucson five or six years earlier and
thereafter returned to Phoenix less and less, until he was only
visiting every four to six weeks and not staying overnight. After
the tenporary court orders were issued, Hector did not return to
Phoenix to see his children. However, one mnor son drove to
Tucson three or four tinmes to see Hector.

14 Maria testified that she had worked both full-tinme and
part-time over the course of the marriage. Due to the needs of her
di sabl ed daughter, however, Maria could not work nore than thirty-

two hours per week. Maria offered into evidence her budget of



aver age anti ci pated nont hly expenses, which the court adm tted over
objection. Arguing that Hector ought not receive credit for his
two children born out of wedlock during the couple’ s nmarriage,
Maria requested both child support and spousal maintenance.

15 Hect or requested joint custody of the two m nor children
and visitation at |east tw ce per nonth. He testified that his
gross incone was $5333 per nonth and his net income $4378 per
nont h. He argued that the trial court should take into
consideration his two children born out of wedlock when it
determ ned his child support obligation. Specifically, he sought
credit in the anmount of $1094 for the support of his other two
children. However, when asked, “Isn’t it true that you ve al ready
been supporting these two children in Tucson for years, yet you
wer e depositing your whol e paycheck, and [Maria] was able to live
in the sane lifestyle?” Hector responded, “That’s correct.”

16 Fol |l ow ng Hector’s testinony, his counsel inquired about
the opportunity to make cl osing argunment. The court replied that
cl osing argunents were not necessary. Counsel did not pursue the
issue further. Following the trial and an agreenent reached by the
parties concerning the division of real property, the trial court
entered a signed mnute entry resolving all other issues. | t
ordered Hector to pay child support in the amount of $1450 per
month for the three children and spousal nai ntenance in the anmount

of $1000 per nonth for 120 nonths.



17 Hector filed a tinmely notice of appeal. W have
jurisdiction pursuant to Arizona Revised Statutes (“ARS.")
sections 12-120.21(A)(1), and -2101(B) (2003).

| SSUES
18 Hector raises five issues on appeal:

1. That the trial court erred by ordering him
to pay nore than one-half of his net
di sposabl e i ncone in child support and spousal
mai nt enance;

2. That the spousal nmintenance and child
support awar ds viol ate t he statutory
provi sions that require the court to consider
Hector’s current financial needs;

3. That the trial court inproperly applied
fault to himwhen calculating child support;

4. That the trial court’s award of spousa
mai ntenance was based on inappropriate
evi dence; and

5. That the trial court inproperly refused
to permt his counsel to present closing
argument .

DI SCUSSI ON

AR S. SECTION 33-1131
19 Hector first contends that the trial court abused its
discretion by ordering him to pay child support and spousal
mai nt enance ($2450) in an anmount that coll ectively exceeds one-hal f
of his nmonthly net disposable incone ($4378). He argues that the
trial court’s award violates AR S. 8§ 33-1131(C) (2000), which he

interprets as exenpting one-half of an obligor’s disposable
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ear ni ngs fromsupport orders for any person.® As applicable here,
Hector asserts that this wage assignnent restriction precludes the
trial court from ordering child support and spousal maintenance
t hat exceed one-half of Hector’s net di sposable inconme for any pay
period. Maria responds that AR S. 8§ 33-1131(C) Iimts only the
anount of earnings that can be subject to assignnent. She asserts
that the statute does not |imt the anmount of child support and/or
spousal mai ntenance that can be ordered by a trial court. W agree

with Mari a.

AR S. § 33-1131 states, in relevant part, as follows:

A For the purposes of this section,
“di sposabl e earnings” neans that renaining
portion of a debtor’s wages, salary or
conpensation for his personal servi ces,
i ncl udi ng bonuses and conmi ssi ons, or
ot herwi se, and i ncl udes paynents pursuant to a
pension or retirenent program or deferred
conpensation plan, after deducting from such
earni ngs those amounts required by law to be
wi t hhel d.

B. Except as provided in subsection C, the
maxi mum part of the disposable earnings of a
debtor for any workweek which is subject to
process may not exceed twenty-five per cent of
di sposable earnings for that week or the
anount by which di sposable earnings for that
week exceed thirty tinmes the mninmum hourly
wage prescribed by federal law in effect at
the tine the earnings are payabl e, whichever
is |less.

C. The exenptions provided in subsection B do
not apply in the case of any order for the
support of any person. In such case, one-half
of the disposabl e earnings of a debtor for any
pay period is exenpt from process.
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7110 "Awar ds of nmai ntenance, chil d support and attorneys’ fees
are within the trial court’s sound discretion and wll not be
di sturbed on appeal absent an abuse of discretion.” Kel sey v.
Kel sey, 186 Ariz. 49, 53, 918 P.2d 1067, 1071 (App. 1996) (quoting
In re Marriage of Berger, 140 Ariz. 156, 167, 680 P.2d 1217, 1228
(App. 1983)).

111 Section 33-1131(C), AR S., provides that “in the case of
any order for the support of any person . . . one-half of the
di sposabl e earnings of a debtor for any pay period is exenpt from
process.” For several reasons, we interpret this statute as
operating only to exenpt from process one-half of a parent’s
di sposabl e earnings arising during a single pay period, and as not
restricting the anounts that may be awarded as chil d support and/ or
spousal nmai ntenance.

112 First, and nost inportantly, the clear | anguage of AR S.
8§ 33-1131 requires this result. Wen interpreting a statute, the
first place a court nust look is the statutory |anguage itself.
Tobel v. Ariz. Dep't of Pub. Safety, 189 Ariz. 168, 174, 939 P.2d
801, 807 (App. 1997); Chaparral Dev. v. RMEDInt’'l, Inc., 170 Ari z.
309, 311, 823 P.2d 1317, 1319 (App. 1991). O course, when the
statutory | anguage is clear and unanbi guous, a court need not and
should not resort to secondary rules of statutory construction

See Chaparral Dev., 170 Ariz. at 311, 823 P.2d at 1319; see also



Cty of Phoenix v. Mangum 185 Ariz. 31, 35, 912 P.2d 35, 39 (App.
1996) .
113 The language of A RS 8§ 33-1131 is clear and
unanbi guous. Subsection (A) defines “disposable earnings” in a
limted manner not extending protection to such itens as interest
or dividend incone, or to tangi ble assets. Also, the limtations
enpl aced by subsections (B) and (C) are directed only against
process. The statute contains no |anguage extending its
application any further.
114 Second, the apparent purpose of A RS 8§ 33-1131 is to
ensure that the noncustodial parent keeps at | east one-half of his
or her current earnings to provide for his or her current needs.
But the factors providing for child support are based, in part, on
t he noncustodi al parent’s “financial resources,” which my exceed
his or her "“disposable income.” See A RS. 8 25-320(A) (5)(Supp
2003). (oviously, such “financial resources” can include incone
and assets that are not part of “disposable incone.” The
inplication, of course, is that an order of support need not be
limted to one-half of the noncustodi al parent’s di sposabl e i ncone.
115 Finally, we note that, when faced with a simlar
chal | enge based on a simlar statute, the Ohio Court of Appeals,
concl uded:

Al though we find that the trial court erred in

ordering withholdings in excess of the limts
establ i shed by Chio and federal |aw, we do not



find that the trial court abused its

di scretion in ordering husband to pay conbi ned

support in excess of fifty percent of his net

i ncome. The withholding limts inposed by

R C. 3113.21 and Section 1673(b), Title 15,

U. S. Code do not inpose limtations on a tri al

court’s ability to order support in excess of

those limts, but only restricts the trial

court’s ability to order wage w thholdings

beyond those limts.
Arthur v. Arthur, 720 N.E. 2d 176, 184-85 (Chio Ct. App. 1998) (R C.
3113. 21 was repeal ed effective March 2001).
116 For all these reasons, we conclude that the trial court
did not violate A R S. 8 33-1131 when it ordered Hector to pay nore
t han one-hal f of his nonthly di sposabl e income as child support and
spousal mai ntenance.

CONSI DERATI ON OF HECTOR' S CURRENT FI NANCI AL NEEDS

117 Hector next argues that the child support and spousa
mai nt enance awards violate the statutory provisions that require a
court to consider his current financial needs. See A RS. § 25-
319(B)(4) (Supp. 2003) (requiring the court to consider “[t]he
ability of the spouse fromwhom nmai ntenance i s sought to neet that
spouse’s needs while neeting those of the spouse seeking
mai ntenance”); A RS. 8§ 25-320(A)(5) (requiring the court to
consider “[t]he financial resources and needs of the noncustodi al
parent” when awardi ng child support). W disagree. Wile we agree
that a trial court nust consider “all relevant factors, including

[t]he ability of the spouse from whom mai nt enance i s sought

to neet that spouse’s needs while neeting those of the spouse
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seeki ng mai ntenance,” AR S. 8 25-319(B)(4), the record indicates
that the trial court appropriately considered the financial needs
of each party in reaching its decision

118 Hector testified briefly regarding his inconme, and al so
addressed what he believed to be the financial position of both
parties inthe joint pretrial statement filed May 28, 2003. Later,
Hector’s second anmended affidavit of financial information, which
he filed with the court on June 9, 2003, provided a detailed
expl anation of his financial situation. Although the trial court’s
signed m nute entry does not specifically detail Hector’s financi al
situation, the foregoing evidence is presuned to have been fully
considered by the court prior to issuing its decision. See Able
Distrib. Co. v. Janes Lanpe, Gen. Contractor, 160 Ariz. 399, 409,
773 P.2d 504, 514 (App. 1989) (“We presune that after admtting
this evidence, the trial court considered it.”). W, therefore,
see no error.

APPLI CATI ON OF FAULT I N CALCULATI NG CHI LD SUPPORT

119 Next, Hector argues that the trial court inproperly
considered his “fault” when calculating child support. Gting
A RS 8 25-320(A), Hector asserts that the trial court’s
concl usion that he was “deceitful” by having an extramarital affair
i ndi cated the court’ s i nproper consi deration of marital m sconduct.

On this point, we agree wth Hector.



120 In its mnute entry, the trial court stated it did not
credit Hector for his two children born out of wedl ock.
Specifically, the court stated that Hector’s “actions in starting
a newfamly w thout the knowl edge of his current famly was [sic]
deceitful and he should not be permtted to benefit from his
actions.”

121 Section 25-320(A) provides that “the court may order
either or both parents owing a duty of support to a child, bornto
or adopted by the parents, to pay an anount reasonable and
necessary for support of the child, without regard to nmarita
m sconduct.” (Enphasis added.) Further, it is well established
that Arizona does not consider the fault of the parties in
determ ning child support. See, e.g., Estes v. Superior Court, 137
Ariz. 515, 517, 672 P.2d 180, 182 (1983) (“Under Arizona’s ‘no
fault’ divorce laws . . . . ‘[qJuestions of financial support,
i ncl udi ng spousal support, child support and spousal mai ntenance,
are to be determined in the dissolution proceedi ngs on the basis of
the status and needs of the parties at the tine of the dissol ution,

and not marital m sconduct.’”) (quoting Marce v. Bailey, 130 Ari z.
443, 445, 636 P.2d 1225, 1227 (App. 1979)). Fault may only be
considered in awarding spousal maintenance or child support if
there is “[e]xcessive or abnormal expenditures, destruction,

conceal ment or fraudul ent disposition of community, joint tenancy
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and ot her property held in comon.” Qppenheiner v. Cppenhei nmer, 22
Ariz. App. 238, 244, 526 P.2d 762, 768 (1974).

122 The issue here, then, is whether the court inproperly
considered Hector’'s deceptive behavior when making its child
support cal culations. Maria contends that the court sinply applied
the Guidelines as required by AR S. 8§ 25-320(A). Al t hough she
argues that the trial court was enpowered to exclude the
consi deration of the two out-of-wedl ock children on the basis of
“abnormal expenditure,” the trial court’s signed mnute entry
reflects that the two children were excluded from the support
calculation, at least in part, because Hector “should not be
permtted to benefit fronf his “deceitful” behavior.

123 An abuse of discretion exists when the trial court
commits an error of law in the process of exercising its
discretion. Gant v. Ariz. Pub. Serv. Co., 133 Ariz. 434, 455-56,
652 P.2d 507, 528-29 (1982) (citing Brown v. Beck, 64 Ariz. 299,
302, 169 P.2d 855, 857 (1946)). Gven the trial court’s apparent
reliance upon Hector’'s deceit in determning to exclude the two
out - of -wedl ock children from the child support cal culation, and
even though the amount awarded may ot herwi se have been within its
di scretion, we conclude that the trial court abused its discretion

in reaching the child support award.
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EVI DENCE OF MARI A’ S ANTI Cl PATED MONTHLY EXPENSES

124 Hector also argues that the trial court abused its
discretion by relying on Maria s anticipated nonthly expenses,
contained in trial Exhibit No. 2, to determne the appropriate
anount of spousal maintenance. He contends that this information
was i nadm ssi bl e hearsay and | acki ng i n foundati on. Maria responds
that the evidence was not hearsay and was appropriately admtted.
“W will not disturbatrial court’s ruling on the admssibility of
evidence absent a clear abuse of discretion and resulting
prejudice.” Jinenez v. Wal-Mart Stores, Inc., 206 Ariz. 424, 427,
f 10, 79 P.3d 673, 676 (App. 2003).

125 During her testinony, Maria identified the subject
docunent as a copy of the budget she personally prepared for trial.
Thus, proper foundation was established for the exhibit through
identification testinony. See Ariz. R Evid. 901(a) (“The
requi renent of authentication or identification as a condition
precedent to admi ssibility is satisfied by evidence sufficient to
support a finding that the matter in questionis what its proponent
clainms.”).

126 O course, the exhibit itself was hearsay evidence.
Hearsay is defined as “a statenent, other than one nade by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” Ariz. R

Evid. 801(c). Maria' s budget of average anticipated nonthly
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expenses was an out-of-court statenent offered to prove the truth
of the matter asserted, and an out-of-court statenent does not
escape the confines of hearsay sinply because the statenent was
made by the declarant. See Ariz. R Evid. 801(b) (“A ‘declarant’
is a person who nmakes a statenent.”). Although statenents made by
a declarant “while testifying at the trial or hearing,” are not
consi dered hearsay, Ariz. R Evid. 801(c), the docunent contai ning
Maria s budget was not a statenment nmade while the declarant was
testifying at trial. Therefore, the docunent constituted hearsay.
127 Notw t hstanding it being hearsay, the adm ssion of this
evidence did not prejudice Hector. Despite it being hearsay, we
will not disturb the trial court’s adm ssion of the docunent absent
both a clear abuse of discretion and resulting prejudice. Elia v.
Pifer, 194 Ariz. 74, 79, 977 P.2d 796, 801 (App. 1998). In this
i nstance, there was no prejudice.

128 First, Maria testified as a witness at trial and was
subj ect to cross-exam nation by Hector’s counsel who questi oned her
regarding the figures contained in her budget. Second, the
contents of Maria s budget were simlar to those contained in her
affidavit of financial information (“AFl”), admtted as trial
Exhibit No. 1. Although Maria’s budget was potentially cunul ative
to her AFl, it did not substantially alter its contents. |In such

circunstances, the erroneous adm ssion of evidence that 1is
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substantially cumul ati ve may constitute harm ess error. See State
v. Wllianms, 133 Ariz. 220, 227, 650 P.2d 1202, 1209 (1982).

129 W also note that the introduction of this type of
evidence in a marriage dissolution proceeding is fairly routine.
See, e.g., GQutierrez v. Qutierrez, 193 Ariz. 343, 348-49, | 21, 972
P.2d 676, 681-82 (App. 1998) (accepting as appropriate the
introduction of a budget reflecting the wife's average nonthly
expenses). Finally, because this was a bench trial, we assune,
unless it affirmatively appears to the contrary, that the tria
judge only considered the conpetent evidence in arriving at its
final judgenent. State v. Warren, 124 Ariz. 396, 402, 604 P.2d
660, 666 (App. 1979). For all these reasons, we find no prejudice
and no resul ting abuse of discretioninthe trial court’s adm ssion
into evidence of Maria s expected nonthly budget.

CLOSI NG ARGUMENT

130 Finally, citing Rule 39(b) of the Arizona Rules of G vil
Procedure, Hector contends that the trial court abused its

di scretion by not allowing Hector’s counsel to present closing

ar gunment . We, however, find no error in the trial court’s
deci si on.
131 W note, initially, that a party does not necessarily

possess an absolute right to presentation of closing argunent. See
Daru v. Martin, 89 Ariz. 373, 381, 363 P.2d 61, 66 (1961) (“Despite

t he common assunption that presentation of argument is a right, it
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is not one of an absol ute nature except where expressly nade so by
constitutional or statutory provision.”).? There is no consti-
tutional or statutory provision that guarantees parties in a civil
bench trial the right to present closing argunent. | ndeed, it
appears to be accepted practice for parties involved in a bench
trial to forgo closing argunent. See, e.g., Ahwatukee Custom
Estates Mgnmt. Ass’'n v. Bach, 191 Ariz. 87, 88-89, 952 P.2d 325,
326-27 (App. 1997) (submtting witten closing argunment nenoranda
inlieu of oral argunment in light of time constraints), vacated in
part on other grounds, 193 Ariz. 401, 973 P.2d 106 (1999).

132 Mor eover, “trial judges are presuned to know the | aw and

toapply it in making their decisions,” State v. Trostle, 191 Ari z.
4, 22, 951 P.2d 869, 887 (1997) (citation omtted), and the need
for a summary argunment at the close of evidence is not always
hel pful to the trial court acting as the trier of both fact and
law. The trial in this case lasted only one day--clearly not so
burdensonme to the trial judge as to render him incapable of
summari zing the facts and | aw for hinself.

133 Al so, Hector’s citation to Rule 39(b)(3) of the Arizona
Rules of Civil Procedure is msplaced. This rule is specific to
jury trials and is, therefore, inapplicable here. For all of these
reasons, we find no error in the trial court’s decision to forgo

closing argunents in the present case.

’Thi s case was superseded by rul e on other grounds, as stated
in Davis v. Davis, 195 Ariz. 158, 985 P.2d 643 (App. 1999).
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ATTORNEYS FEES
134 Hector requests attorneys’ fees and costs on appeal
pursuant to AR S. 8 25-324 (2000) and Rule 21(c) of the Arizona
Rul es of Civil Appellate Procedure. Maria al so requests attorneys’
fees on appeal under A RS § 25-324. When both parties have
simlar financial resources and when neither has taken an
unr easonabl e position on appeal, it is appropriate to permt each
party to bear his or her owmn fees on appeal. Cutierrez, 193 Ari z.
at 351, T 35, 972 P.2d at 684. Accordingly, we deny both parties’
requests for fees on appeal.
CONCLUSI ON

135 For the foregoing reasons, we affirmall of the tria
court’s orders except for those regarding child support and spousal
mai nt enance that were prem sed on husband s fault, which we remand

for further proceedings consistent with this opinion.

SHELDON H. WEI SBERG, Judge
CONCURRI NG

G MJRRAY SNOW Presiding Judge

JOHN C. GEMM LL, Judge
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