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F IDEL Judge
11 The Industrial Conm ssion of Arizona denied C ainmant
disability and nmedical conpensation for three clains on the
statutory grounds of “w lful self-exposure,” A RS. § 23-901. 04,
and “unreasonable refusal or neglect to submt to or follow any
conpet ent or reasonabl e surgical treatnment or nedical aid.” A RS
§ 23-1027. Concluding that the Conm ssion msapplied these
statutes, we set its decision aside.

I. HISTORY
92 Cl ai mant worked as a baker from 1961 until 1997, and for
Respondent Enpl oyer Fry's since 1974. Exposure to flour dust
caused her to devel op baker’s asthma. Episodic asthma synptons | ed
her to seek nedical treatnment and file seven industrial injury
clainms, including clains with dates of injury of February 7, 1994,
Septenber 6, 1995, and June 4, 1997 (“the 1990s clains”).
13 Before 1997, each time O aimant’ s synptons subsi ded, her
doctors released her to return to work in the bakery. The doctors
al so, however, repeatedly cautioned her to avoi d exposure to flour

dust and soneti nes recommended t hat she consi der ot her enpl oynent.



For exanple, in a March 1990 report, Brendan D. Thonpson, M D.
stated that C ai mant

really needs to avoid the flour dust. She can
ei ther wear a mask or respirator at work. She
states there are problens with each of these.

O herwi se, she needs to renmove herself from
that environnent. She may be able to do ot her
jobs at work, but the flour dust tends to
perneate the area.

Dr. Thompson confirmed that he discussed these conclusions with

Cl ai mant .

14 Cl ai mant has understood since 1981 that she is allergic
to flour dust. Further, according to Cainmant, masks failed to
protect her from the flour dust. Yet because she wanted to

continue earning her union pay scale at a position wth job
security, she repeatedly returned to the bakery, and because she
was able to work for periods w thout synptons, she believed that
she “was going to be okay and it woul dn’t happen again.” Although
Cl ai mant coul d have mai nt ai ned her earni ngs and avoi ded exposure to
flour dust by working as a cake decorator, she expl ained that she
did not apply for this position because the risk of being laid off
was too high. daimnt denied that any doctor informed her that
she ri sked permanent damage, as opposed to epi sodi ¢ exacerbati on of
synptons, by continually exposing herself to flour dust.

q5 Fry's then-current production supervisor had known of
Claimant’ s breathing difficulties since 1987. Fry’ s supplied nasks

but did not require enpl oyees to use them Al though the supervisor

3



knew that C ainmant wore a nask only intermttently, he never spoke
wi th her about wearing a mask or taking a protected position.

96 In a consolidated award for non-conpensabl e clains, the
adm nistrative |law judge (“ALJ”) found that Caimant’s flour dust
exposure had caused her to devel op an occupational disease. He
al so found, however, that C aimant had known since 1974 that her
exposure to flour dust in the bakery was “harnful . . . to her
pul monary process.” He concl uded that because C ai mant “conti nued
to expose herself once she becane aware that her work environnent
was causing her pulnonary problens,” she was not entitled to
recei ve “conpensation or disability” under 8 23-901.04. He also
concl uded that because C aimant had know ngly continued to expose
hersel f to an i njurious work environnment until Dr. Thonpson refused
to release her back to work, 8§ 23-1027 barred recovery for her
1990s cl ai ns.

II. A.R.S. § 23-901.04

97 Cccupational diseases, though covered by workers’
conpensation, are subject to strictures that do not apply to other
types of industrial injuries. See AR S. 88 23-901.01 to -901. 05.
Anong those strictures, 8 23-901.04 denies *“conpensation for
disability from an occupational disease” when a cause of the
disability is an enployee’'s “wlful msconduct, wlful self-

exposure or disobedience to . . . reasonable rules and regul ati ons



adopted by the enmployer . . . .” A RS. § 23-901.04(A). “WIful
sel f-exposure” is at issue in this case.
A. Non-Compensability

98 Before reaching Caimant’s argunment that the statutory
nmeaning of w lful self-exposure is unsatisfied in her case, we
consi der her argunent that, even if her case is one of wilful self-
exposure, the statute does not justify an outright denial of
conpensability for her occupational disease. W agree.

19 Both the ALJ and Fry’ s m squote 8 23-901. 04(A) as denyi ng
“conpensation or disability from an occupational disease.”
(Enmphasi s added.) The statute instead denies “conpensation for
disability froman occupational disease.” (Enphasis added.) The
distinction is significant. The unqualified term “conpensation”
general ly includes both disability and nedi cal benefits. See Sneed
v. Belt, 130 Ariz. 229, 232-33, 635 P.2d 517, 520-21 (App. 1981)
(quoting AR S. 8§ 23-901(4)). In & 23-901.04, however, the deni al
is restricted to “conpensation for disability.” The statute thus
denies only disability conpensation under 88 23-1044 to -1046 and
not nedical benefits under § 23-1062(A).

q10 An awar d for a non-conpensabl e cl ai mgeneral |y forecl oses
all benefits and rights under the Wrkers’ Conpensation Act. See,
e.g., Vigil v. Indus. Comm’n, 113 Ariz. 292, 293, 552 P.2d 453, 454
(1976). But see Gerhardt v. Indus. Comm’n, 181 Ariz. 215, 218, 889

P.2d 8, 11 (App. 1994) (recognizing narrow exception allow ng
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reopeni ng of non-conpensable claim as to “unforeseen” nedical
condition). Because § 23-901.04 denies only disability benefits
for an otherw se conpensabl e occupational disease, that statute
does not justify the consolidated award finding Caimnt’s 1990s
cl ai m8 non-conpensable in their entirety. Accordingly, on this
basis in and of itself, we nust set the Industrial Comm ssion
deci si on asi de.
B. Wilful Self-Exposure

q11 W go on however, to consider Caimant’s argunent that
the provision against wilful self-exposure is inapplicable to her
1990s clains. We consider this argunent to gui de the Comm ssion on
an issue that will recur upon remand. C aimant argues that the
provision is inapplicabl e because her conduct does not fall within
t he types of behavior identified as “wilful self-exposure” in § 23-
901. 04(B). Specifically, subsection 23-901.04(B) provides that
“the term w | ful self-exposure’ includes” the failure to respond
truthfully to three types of inquiry by an enployer.!® C ai mant

argues, in effect, that “includes” is a term of Ilimtation,

! Specifically, subsection B includes as forns of wlful
sel f-exposure the failure to respond truthfully to an enployer’s
inquiry regarding “place, duration and nature of previous
enpl oynent,” § 23-901.04(B)(1); an enployer’s inquiry as to whet her
the enployee *“had previously been disabled, laid off, or
conpensated . . . because of any physical disability,” § 23-
901.04(B)(2); and an enployer’s inquiry “about the previous status
of [the enpl oyee’ s] heal th, previous nedi cal and hospital attention
and direct and continuous exposure to active pulnonary
tuberculosis.” § 23-901. 04(B)(3).

6



defining “w | ful self-exposure” to “include only” the three forns

of non-di sclosure set forth in subsection B.

q12 We disagree. In ordinary usage, “INCLUDE suggests the
containnent of sonething as a constituent, conponent, or
subordinate part of a larger whole.” Webster’s Ninth New

Coll egiate Dictionary 609 (1985). The termis “not one of all-

enbracing definition, but connotes sinply an illustrative
application of the general principle.” Federal Land Bank of St.
Paul v. Bismarck Lumber Co., 314 U.S. 95, 100 (1941). Indeed, in

subsection B, the term “includes,” while surely not one of “all-
enbracing definition,” seens not even a term of “illustrative
application” so nuch as one of enlargenment, serving to bring within
the definition of “wlful self-exposure” three enunerated sub-
categories that ordinary usage would not otherw se place there.
See Adams v. Dole, 927 F.2d 771, 775 (4'" Cr. 1991) (itens
following the word “including” nay be nmerely illustrative or may
add definitional content).

q13 W therefore reject Claimant’s contention that “wlful
sel f-exposure,” as used in 8 23-901.04(A), is limted to the forns
set forthin 8 23-901.04(B). The question renmai ns what i s neant by
“W | ful self-exposure” in subsection A

114 In addressing that question, we first observe that
“Wlful” is historically a term of special neaning within the

Workers’ Conpensation Act. It derives this nmeaning fromg§ 23-1022,



the section that nakes workers’ conpensation the exclusive renedy
for occupational injuries to workers who have not chosen i n advance
of injury to opt out of the system See AR S 8§ 23-1022(A). This
statute, part of the Wirkers’ Conpensation Act since its inception
in 1925, provides an exception for injuries caused by the “w | ful
m sconduct” of the enployer or a co-enployee. In such instances,
a worker nmay elect after injury whether to claim workers’
conpensation or bring a civil damage action agai nst the enpl oyer.
Id. This exception is refined, however, by 8§ 23-1022(B), which
provi des, “*WIful m sconduct’ as used in this section neans an act
done knowi ngly and purposely with the direct object of injuring
another.” See also Serna v. Statewide Contractors, Inc., 6 Ariz.
App. 12, 16, 429 P.2d 504, 508 (1967) (the wlful m sconduct
exception requires “deliberate intention as distinguished fromsone
kind of intention presunmed from gross negligence”).

915 Just as “w | ful msconduct” has been circunscribed in
nmeani ng as an exception to our exclusive renedy statute, it has
simlarly been circunscribed injurisdictions around the country as
a ground for denying applicants conpensation as a consequence of
their own fault. Larson observes that the application of the
“W | ful msconduct” defense has not been “as broad as the term
itself mght lead one to expect. After all, ‘wlful msconduct’
could nean al nost anything.” 2 Arthur Larson and Lex K. Larson

Larson’s Workers’ Compensation Law 8 34.01, at 34-2 (2000). The



def ense has been unsuccessful, according to Larson, when asserted
in response to acts that were “instinctive or thoughtless, rather
than intentional and deliberate,” id. 8 34.02, at 34-5, and

“general |l y successful inonly one narrowfield, that of intentiona

violation of safety regulations.” 1d § 34.01, at 34-2.

q16 Larson’s observation regarding “wlful msconduct”
applies equally to “wlful self-exposure”: the term “can nean
al nost anything” if not rigorously defined. |Indeed, the risk of

overly expansive application of the latter term may be even
greater, for, without definitional rigor, “wlful self-exposure”
m ght take on all the trappings of assunption of risk, a doctrine
historically antithetical to workers’ conpensation |aw. See
generally Lawrence M Friedman and Jack Landi nsky, Social Change
and the Law of Industrial Accidents, 67 Coium L. Rev. 50 (1967)
(descri bi ng evol uti on of workers’ conpensation systens in reaction
agai nst fellow servant rule, assunption of risk, and contributory
negligence as limtations on recovery for workplace injuries at
comon | aw); Arizona Workers’ Compensation Handbook, 88 1.1 - 1.2,
at 1-1 - 1-4 (Ray Jay Davis et al. eds., 1992 & Supp. 1998)
(describing fellow servant rule, contributory negligence, and
assunption of risk as an “unholy trinity” of hurdles to workplace
recovery, giving rise eventually to novenent toward workers’

conpensation | aws).



q17 Intort law, as in workers’ conpensation | aw, the concept
of wilfulness has evolved to connote “conscious and deliberate
di sregard.” See Rawlings v. Apodaca, 151 Ariz. 149, 162, 726 P.2d
565, 578 (1986) (to support punitive damages requires “such a
conscious and deliberate disregard of the interests of others that
the conduct may be called wilful or wanton,” and such conduct may
be inferred when the actor “was ‘aware of and consciously
di sregar d[ ed] a substantial and wunjustifiable risk that’
significant harmwoul d occur”).

q18 We concl ude that “wi | ful self-exposure” as used in 8§ 23-
901. 04(A) must nean sonmething nore than a nere decision to expose
onesel f, for reasons of enploynent, to a risk of illness or injury
that one’s job entails. Rather, it connotes a | evel of know ng and
del i berat e behavi or conparabl e to that described in the authorities
we have reviewed: a conscious and deliberate disregard for a
substantial and unjustifiable risk of significant self-harm The
Commi ssion shall accordingly apply that definition upon remand in
considering whether Caimant’s conduct amounts to wlful self-
exposure in this case.

III. A.R.S. § 23-1027

q19 The ALJ alternatively relied on 8 23-1027 to justify
denyi ng conpensability for the 1990s clains. This section states,
“No compensation shall be payable for the . . . disability of an

enployee . . . insofar as his disability nay be aggravated, caused
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or continued by an unreasonabl e refusal or neglect to submt to or
foll ow any conpetent or reasonable surgical treatnment or nedica
aid.” A RS 8§ 23-1027 (enphasi s added).

920 Claimant contends that 8§ 23-1027 presupposes a
conpensable claim W agree. Like 8 23-901.04, which we di scussed
in Section II(A) of this decision, § 23-1027, if its circunstances
are found applicable, can support only the denial of disability
benefits and not a denial of compensability. See supra 1 9, 10.
Accordingly, neither statute supports the consolidated award
finding Caimant’s 1990s cl ai ns non-conpensable in their entirety.

IV. CoONCLUSION

121 Because the ALJ m sapplied 88 23-901. 04 and 23-1027, we
set asi de the consol i dated awards denyi ng conpensability. Al though
we have confined our discussion to the three 1990s clains, the
consol i dated awards enconpass petitions to reopen four earlier
claims as well. The parties responsible for the four earlier
clains urge us to affirmthe part of the award addressing them As
a general rule, however, we nust set aside a consolidated award as
a whole. See, e.g., Professional Furniture Serv. v. Indus. Comm’n,
133 Ariz. 206, 209, 650 P.2d 508, 511 (App. 1982). Alimted
exception applies if, anong other things, the clains are not
interrelated. See id. Here, however, because Fry's continues to

assert preclusion based on the prior clains, the prior clains and

11



the 1990s clains are interrelated. W therefore nust set aside the

consol i dated award as a whol e.

NOEL FI DEL, Judge
CONCURRI NG

M CHAEL D. RYAN, Presiding Judge

W LLI AM F. GARBARI NO, Judge
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