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STATE v. CICOGNI
Decision of the Court

MEMORANDUM DECISION

Judge Lawrence F. Winthrop delivered the decision of the Court, in which
Presiding Judge Samuel A. Thumma and Judge James P. Beene joined.

WINTHROP, Judge:

1 Elizabeth Ann Cicogni seeks review of the superior court’s
order summarily dismissing her successive and untimely notice of post-
conviction relief filed pursuant to Rule 32, Ariz. R. Crim. P. For the
following reasons, we grant review but deny relief.

q2 A jury convicted Cicogni of second degree murder and child
abuse. This court affirmed the convictions and sentences on direct appeal.
State v. Cicogni, 1 CA-CR 01-0634 (Ariz. App. July 18, 2002) (mem. decision).

q3 In July 2016, Cicogni filed her third notice of post-conviction
relief. She claimed to have newly discovered evidence supporting her claim
that previous post-conviction relief counsel was ineffective. Noting that
Cicogni had “no cognizable claim against prior Rule 32 counsel in [a]
proceeding that is not of right,” see State v. Mata, 185 Ariz. 319, 336-37, 916
P.2d 1035, 1052-53 (1996), the superior court summarily dismissed the
notice of post-conviction relief. This petition for review followed.

94 Absent an abuse of discretion or error of law, this court will
not disturb the superior court’s ruling on a petition for post-conviction
relief. See State v. Gutierrez, 229 Ariz. 573, 577, 9 19, 278 P.3d 1276, 1280
(2012). Cicogni has not shown an abuse of discretion or error of law.

q5 Although not raised below, and in apparent response to the
superior court’s findings, Cicogni cites Martinez v. Ryan, 566 U.S. 1 (2012),
and argues that her claim is cognizable based on this “change of law.”
However, as we explained in State v. Escareno-Meraz, Martinez does not
apply to Arizona post-conviction proceedings. 232 Ariz. 586, 587, 9§ 4-6,
307 P.3d 1013, 1014 (App. 2013). Non-pleading defendants like Cicogni
“have no constitutional right to counsel in post-conviction proceedings,”
and her claim is therefore not cognizable under Rule 32. Id. at § 4.
Furthermore, because Cicogni has no constitutional right to effective
assistance of post-conviction relief counsel, her newly discovered evidence
claim is not colorable-even if true, the claim would not entitle her to relief.
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96 Accordingly, although we grant review, we deny relief.

AMY M. WOOD e Clerk of the Court
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