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M1 Patricia Leann Allen appeals the trial court’s
disposition imposed for a probation violation, pursuant to
Arizona Revised Statutes (“A.R.S.”) section 13-901.01(G)
(Supp. 2009). Allen argues the court erred in finding she
was no longer eligible for mandatory probation under the
statute and i1n imposing a deferred six-month sentence. The
State concedes error, and we agree.

12 In April 2007, Allen pled guilty to possession or
use of marijuana, a class 6 undesignated felony and first
offense. The court suspended imposition of sentence and
placed Allen on probation for two years pursuant to A.R.S.
§ 13-901.01 (or “Proposition 2007). Allen agreed to
several conditions of probation, including, Term 3
reporting to the Adult Probation Department as directed,
and Term 24 participating and cooperating in any counseling

or assistance as directed by the Adult Probation

Department.
13 In January 2009, Allen’s probation officer
petitioned to revoke her probation. Allen admitted to

violating Term 3 and the court conducted a hearing
regarding the Term 24 violation. Allen testified she did
not complete the treatment because she could not afford to
make the requisite payment. She stated she “did whatever

needed to be done to try to get a job,” but had difficulty



securing employment because of her probationary status.
Allen also explained her financial difficulties to her
probation officer.

T4 The court found “that the State has met [its]
burden here iIn proving under Term 24 that [Allen was] not
able to complete the counseling because [Allen was]

deficient in making the payment for purposes of enrolling

in treatment.” The court did not, however, find that
Allen’s non-payment was willful. It further found that
Allen has “refused drug treatment.” The court stated that

Allen was no longer eligible for mandatory probation under
Proposition 200 sentencing guidelines and ordered deferred
incarceration in the county jail for six months, beginning
December 6, 2009.' The court continued Allen’s probation
with a revised expiration date of May 29, 2010.

115 An illegal sentence is Ffundamental error.
0”Connor v. Hyatt ex rel. Maricopa, 207 Ariz. 409, 411, ¢
3, 87 P.3d 97, 99 (App- 2004). First and second-time drug
offenders wunder Proposition 200 must be sentenced to

probation. State v. Vaughn, 217 Ariz. 518, 521, § 15, 176

1 The court stated that Allen would partake in the ALPHA
program while incarcerated. ALPHA 1is an in-custody drug
and alcohol treatment program. It noted that “ALPHA can be
deleted if In compliance” and ‘“the chances of [Allen] doing
that program are very slim if [Allen] continue[s] to do
well on probation.”



P.3d 716, 719 (App- 2008). The court may only impose jail
time under A.R.S. 8§ 13-901.01(G) “[1]f the court finds that
the defendant refused to participate in drug treatment.”
The State admits ““there is insufficient evidence to support
a Tinding that [Allen] refused to participate 1in drug
treatment.” Further, a failure to participate in treatment
does not constitute a refusal to participate. Vaughn, 217
Ariz. at 523, § 25, 176 P.3d at 721. The Court in Bearden
v. Georgia, 461 U.S. 660, 672 (1983), held that

a sentencing court must inquire iInto

the reasons for the failure to pay. If

the probationer willfully refused to

pay or fTailed to make sufficient bona

fide efforts |legally to acquire the

resources to pay, the court may revoke

probation and sentence the defendant to

imprisonment  within the authorized

range of its sentencing authority.
We agree that the evidence Tails to demonstrate Allen
refused to participate In treatment. Rather, the evidence
shows that, despite her efforts, Allen was unable to make
the requisite payment in order to participate in the
treatment program. Indeed, the trial court found that
Allen’s failure to pay was not willful. State v. Alves,
174 Ariz. 504, 506, 851 P.2d 129, 131 (App- 1992) (*A
violation of probation must be willful.”).

16 For the foregoing reasons, we affirm the trial

court®s  judgment that Allen committed a probation



violation, but we vacate the iImposition of deferred jail
time. We also reinstate the mandatory probation sentencing

scheme under A.R.S. § 13-901.01.
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