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MEMORANDUM DECISION 

 
Chief Judge Eckerstrom authored the decision of the Court, in which 
Presiding Judge Vásquez and Judge Brearcliffe concurred. 

 
 

E C K E R S T R O M, Chief Judge: 
 
¶1 José Bosquez appeals from his conviction and sentence for 
aggravated assault, claiming the court erred in denying his requested jury 
instruction pursuant to State v. Willits, 96 Ariz. 184 (1964).  Finding no error, 
we affirm. 

¶2 In May 2015, Bosquez punched a correctional officer.  He was 
convicted as noted above and sentenced to an enhanced, maximum prison 
term of six years, to be served consecutively to the term he was already 
serving for other offenses. 

¶3 Bosquez contends he was entitled to a Willits instruction 
because “the state effectively lost any possible video evidence of the 
assault.”  “We review the refusal to give a Willits instruction for an abuse 
of discretion.”  State v. Fulminante, 193 Ariz. 485, ¶ 62 (1999).  “To be entitled 
to a Willits instruction, a defendant must prove that (1) the state failed to 
preserve material and reasonably accessible evidence that could have had 
a tendency to exonerate the accused, and (2) there was resulting prejudice.”  
State v. Glissendorf, 235 Ariz. 147, ¶ 8 (2014), quoting State v. Smith, 158 Ariz. 
222, 227 (1988). 

¶4 Bosquez has not shown the state failed to preserve material 
evidence.  Id.  Although he points to testimony establishing the presence of 
security cameras in the yard where the assault took place, no testimony 
actually established that any footage of the assault had ever existed.  The 
criminal investigator testified that he asked for any footage of the assault, 
and received only footage of Bosquez on his way to receive medical care 
after it was over.  Because Bosquez has not shown any video ever existed, 
he has not shown the state failed to preserve evidence.  

¶5 Moreover, Bosquez has not shown that a video, if it existed, 
would have had the tendency to exonerate him.  Id.  He claims the video 
would have shown “who threw the first punch and whether anything was 
done to precipitate the assault.”  Multiple witnesses testified that Bosquez 
had initiated the conflict.  Bosquez did not testify that he had acted in 
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self-defense, nor present any other evidence of such, nor did he request that 
the jury be instructed on self-defense. 

¶6 Because Bosquez has not shown that the state actually lost any 
evidence, nor that the evidence he speculates might have existed would 
have been helpful to his defense, he cannot satisfy the first prong of the 
Willits test.  See Glissendorf, 235 Ariz. 147, ¶ 9.  We therefore conclude the 
trial court did not abuse its discretion in refusing to give the requested 
instruction.  We affirm Bosquez’s conviction and sentence. 


