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|. FACTS AND PROCEDURAL HI STORY
A.  Moon Snoke Shop
11 On May 30, 1996, shortly after six p.m, four enpl oyees

were working at the Moon Snoke Shop in Tucson, Arizona. Noe



Engl es and Steven Vetter stood behind a counter, facing away
fromthe front door, training a new enpl oyee, Mark Nai man. The
fourth enpl oyee, Thomas Hardman, sat in a chair near the back of
the store’s main room The enpl oyees heard a buzzer indicating
the front door had been opened, followed immediately by a
gunshot and soneone shouting at them to get down. Bef ore
dropping to the ground, Engles saw a man with a cowboy hat,
gl asses, and a nustache, carrying a gun. Engl es al so noticed
anot her person noving around. As Engles, Vetter, and Nai man
crouched behind the counter, they heard and saw sonmeone run
toward the back room of the store. The other person approached
the counter where Engles, Vetter, and Naiman were crouched

demandi ng that they open the register and waving his gun, a
sem -automatic pistol, over their heads. Nai man opened a near by
register. Their assailant responded by demandi ng that he open
the other register. As Naimn noved toward that register, he
heard the robber begin firing shots toward Engles and Vetter,
who were still crouched on the floor. Two bullets struck
Vetter, one in the face and one in the arm While these shots
were being fired, Engles heard nore gunshots and soneone in the

back room shouting to “get out.” When the assailant in the
front roombegan shooting, Nai man gl anced back over his shoul der

and then fled w thout opening the second register. Nai man



described the shooter as about 5'10", wth brownish-blond,
shoul der-1ength hair and a handl ebar nustache, wearing a bl ack
cowboy hat, sungl asses, jeans, and a dark blue or black striped
cowboy shirt. Naimn ran out the front door toward the grocery
store and call ed the police.

12 After the shooting ceased, Engles left the store
t hrough the back door. On his way out, he saw a man he did not
recognize lying at the front of the store and Hardman on the
floor in the store’s back room Engl es ran out the back door
and along the rear of the strip mall, yelling for help. As he
was runni ng, he saw a |ight blue pickup truck driving along the
back of the strip mall. Although he told police on the scene
t hat he saw two people in the truck, at trial he testified that
he was not sure about the number of people in the truck. He
al so stated that the two people he was sure he saw were seated
far apart, one in the driver’s position and the other up agai nst
t he passenger wi ndow, and that none of the people in the truck
wore a cowboy hat.

13 Vetter left shortly after Engles did, using the back
door. On his way out of the store, he saw the body of a person
he did not know on the floor at the front of the store, and
Hardman’ s body |ying face down in the back room The man that

nei t her Engles nor Vetter recognized was Clarence O Dell, who



died of a 9 nmgunshot wound to the head. The shot that killed
ODell was fired fromless than two feet away, and would have
i ncapaci tated himimmedi ately.

14 Thomas Hardman was dead when Engels and Vetter found
himin the back room Two shots froma .380 hit him one shot
fired fromseveral inches away, the other fromtwo to four feet
away. One shot would have been immediately disabling and
| ethal, the other would not necessarily have been fatal or
caused unconsci ousness. Hardman was found |ying face down, but
t he medi cal exam ner could not determ ne whether he was shot
before or after falling.

B. Firefighters’ Union Hall

15 The Firefighters’ Uni on  Hall in Tucson is a
firefighters’ social club that allows non-firefighters to join
as associ ate nmenbers. The front door to the Hall renmains
| ocked, and nenbers gain adm ttance by inserting a key card into
a slot. Menbers who forget their key cards and non-nmenbers can
request admi ttance by ringing a buzzer. The bartender can open
the door using a switch at the bar, although patrons often
respond t hensel ves by opening the door.

16 At about nine p.m on the evening of June 13, 1996,
four people were in the bar area at the Firefighters’ Hall: the

bartender, Carol Lynn Noel, and three custoners, Arthur Bell,



his wife Judy Bell, and Maribeth Minn. When Munn’ s part ner
arrived at the Hall at about nine-thirty p.m, he found all four
dead from gunshot wounds. Minn, who still sat on her stool at
t he bar, had been killed by a 9 nmgunshot fired froma distance
of six inches to two-and-a-half feet. M. Bell was also still
seated at the bar, dead as a result of a 9 mm gunshot to the
head. M. Bell had a bruise and cut on his face that were
inflicted within twenty-four hours of his death. Ms. Bell was
lying on the floor next to a barstool, dead froma 9 nm gunshot
to the head. The investigating officers found shell casings on
the bar, as well as nicks in the bar, consistent with the
gunshots having been fired while Munn and the Bells had their
heads resting on the bar. The medical exam ner also testified
that the gunshot wounds of Munn and M. Bell were consistent
with this scenario, particularly those of Munn, who was killed
by a bullet that al so passed through her upper arm

17 Noel was found dead behind the bar, lying face down.
She had been shot twice with a .380, once in the head and once
in the back. Both shots were fired from a distance of
approxi mately three feet. She died as a result of the head
wound. The shot to her back would neither have killed her nor
caused her to lose consciousness. Noel also had a |arge

| aceration on her face, the result of blunt force inpact such as



that from a fist or a shoe. The wound would have bled
significantly, and sonme of Noel’'s blood was found in the back
room of the bar, on and around the safe, which she could not
open.

C. Evidence at Tri al

18 Scott Nordstromwas tried in superior court on twelve
counts: six counts of first-degree nurder as to Clarence O Del |
Thomas Hardman, Mari beth Munn, Carol Lynn Noel, Arthur Bell, and
Judy Bell; one count of attenmpted first-degree nmurder as to
Steven Vetter; three counts of arned robbery as to Steven
Vetter, Mark Nai man, and Noel Engles; and two counts of burglary
in the first degree of the Mwon Snoke Shop and the
Firefighters’ Hall. His trial |lasted twenty-three days between
Cct ober 22 and Decenber 2, 1997, and involved the testinmony of
Si xty-eight witnesses. Robert Jones was tried separately as the
ot her participant in these crines.?

19 The State relied primarily on the testinony of three
witnesses: Carla Witlock, an eyewitness from the Moon Snoke
Shop, who identified the defendant as the |ast of three nmen she

saw run out of the shop on the night of the robbery; David

L Jones mat ched the description of the hatted assail ant
in the front room of the Mon Snoke Shop, and his truck was
consistent with Engles’ description of the truck he saw driving
away after the robbery. W upheld Jones’ convictions and death
sentence in State v. Jones, 197 Ariz. 290, 4 P.3d 345 (2000).

6



Nordstrom the defendant’s brother, who claimed to have been the
driver at the Mwon Snoke Shop and to have heard from the
def endant about what happened at the Firefighters’ Hall; and
M chael Kapp, who clainmed that the defendant had solicited him
to rob the Firefighters’ Hall two years earlier

110 The defense presented primarily two types of evidence:
evi dence suggesting that David Nordstrom had perpetrated the
crimes and inplicated his brother to protect hinmself, and ali bi
evidence for May 30, the day of the Moon Snoke Shop robbery. At
the time of these crines, David was participating in a hone
arrest program that had allowed his early release from prison

Al t hough the State originally charged David with crinmes rel ated
to both locations, it dropped all charges related to the
Firefighters’ Hall crimes when electronic nonitoring records
showed that David had not violated his curfew on June 13.2 In
an attenpt to denonstrate that David could have perpetrated the
Firefighters’ Hall nurders, the defense presented testinony from
David's parole officer that revealed problems wth parole
record-keeping and fromw tnesses who claimed either that they

had seen David out after curfew or had heard him say that he

2 The Firefighters’ Hall robbery took place between nine
and nine-thirty p.m, after David s curfew began, while the Mon
Smoke Shop robbery was comm tted shortly after six p.m, before
his curfew began



could get curfew extensions whenever he wanted. The defense
al so presented testinmony about David' s substance abuse and
reputation for dishonesty. The State countered this evidence,
in part, with testinmony by the parol e departnent supervisor and
results from a field test denonstrating that the electronic
noni toring system could not be nechanically defeated.

111 The defendant presented alibi evidence in an attenpt
to prove that, during the afternoon and evening of May 30, he
called friends in Pennsylvania to arrange for the return of sone
personal itenms, went to the store with his girlfriend and her
son, went to | ook at a dog that his girlfriend was considering
adopting, went to the park for a barbeque, and then called
Pennsyl vani a again. The defendant’s girlfriend, her son, and
the two owners of the dog testified about the neeting. The
defense wused their testinony, that of other relatives and
friends, and work and tel ephone records inits attenpt to narrow
t he possible dates for the dog viewing to May 30. The State
attenmpted to i npeach these wi tnesses, several of whomhad net to
determ ne the date of the dog view ng, suggesting that while the
def endant had indeed gone with his girlfriend and her son to
| ook at a dog, he had not done so on May 30. The defense
presented no alibi evidence for June 13.

112 The jury unani nously convicted the def endant of fel ony



murder on all six counts. The jury also unaninously convicted
hi m of preneditated nurder with respect to Thomas Hardman and
Carol Lynn Noel, and two nenmbers of the jury also found him
guilty of preneditated murder with respect to Clarence O Dell
Mari beth Munn, Arthur Bell, and Judy Bell.
113 Foll owi ng a sentencing hearing, the trial judge found
three statutory aggravators (F.1, F.5, and F.8), no statutory
mtigators, and three non-statutory mtigators (enploynent
hi st ory, caring famly, and no prior serious felony
convictions). The judge sentenced the defendant to death, and
the court clerk filed this automatic appeal pursuant to Arizona
Rule of Crimnal Procedure 31.2.b. We exercise jurisdiction
under Arizona Constitution Article 6, Section 5.3, and affirm
t he defendant’s convictions and sentences.

1. TRI AL | SSUES
A. Change of Venue
114 Def endant sought a change of venue several nonths
before trial. The trial court found that he had not nmade a
sufficient showing of bias on the part of the public due to
nmedia coverage and denied the notion, indicating that the
defense could later renew its notion if appropriate. I'n
considering a notion for change of venue, the court is concerned

with the effect of pretrial publicity, rather than its quantity.



State v. Jones, 197 Ariz. 290, 307 § 44, 4 P.3d 345, 362 | 44
(2000) (citing State v. Greenawal t, 128 Ariz. 150, 162, 624 P.2d
828, 840 (1981) and State v. Murray, 184 Ariz. 9, 26, 906 P.2d
542, 559 (1995)). We will not overturn a trial court’s ruling
on a notion for change of venue due to prejudicial pretrial
publicity absent an abuse of discretion and prejudice to the
def endant. Murray, 184 Ariz. at 26, 906 P.2d at 559.
1. Presuned Prejudice

115 To obtain a change of venue, a defendant nust show
“pretrial publicity so outrageous that it promses to turn the
trial into a nockery of justice or a nere formality.” State v.
Bible, 175 Ariz. 549, 563, 858 P.2d 1152, 1166 (1993). This is
a heavy burden, infrequently nmet. 175 Ariz. at 564, 858 P.2d at
1167. The court nust disregard the results of voir dire in this
inquiry and reach its own conclusion based on the totality of
the circunstances. 175 Ariz. at 565, 858 P.2d at 1168. In
considering a notion for change of venue, the court considers
the effect of pretrial publicity, rather than its quantity, and
first exam nes whether the publicity created a presunption of
prejudi ce. Jones, 197 Ariz. at 307 9§ 44, 4 P.3d at 362 § 44
(citing Greenawalt, 128 Ariz. at 162, 624 P.2d at 840 and

Murray, 184 Ariz. at 26, 906 P.2d at 559). Presumed prejudice

10



exists only when publicity is so wunfair, pervasive, and
prejudicial that the court cannot give credibility to the
jurors’ attestations, during voir dire, that they could decide
fairly. Bible, 175 Ariz. at 565, 858 P.2d at 1168. We have
been reluctant to presune prejudice if publicity was primarily
factual and non-inflanmmatory or if the publicity did not occur
close in tinme to the trial. See Jones, 197 Ariz. at 307 | 45, 4
P.3d at 362 f 45; Bible, 175 Ariz. at 563-64, 858 P.2d at 1166-
67; State v. Befford, 157 Ariz. 37, 39, 754 P.2d 1141, 1143
(1988).

116 The facts here indicate that the trial court did not
abuse its discretion in failing to find presuned prejudice
sufficient to require a change of venue. The proffered
newspaper articles and newscast excerpts were not particularly
inflammatory or biased. Most described the place and tinme of
the nurders and listed the nanmes of the victins. Few addressed
the manner in which the nurders were conmmtted, wth the
exception of isolated comments about their “brutal” nature.
Some of the articles discussed the effect of the nurders on the
famlies and friends of the victins. The npst enotionally
stirring of these accounts, however, as well as nost of the
police statenments about the brutal nature of the crine, appeared

soon after the tinme of the nurders, sone fifteen to sixteen

11



mont hs before the trial.

117 The nore troubling publicity took place near the tine

of the defendant’s arrest in February, eight nonths before
trial. The Tucson Police Departnent initially arrested the
def endant and his brother David Nordstrom for the nurders.
Newspaper and television accounts of the brothers’ arrest
di scussed their prior crimnal records, their histories of drug
and al cohol abuse, and their negative reputations in the
community. Some accounts included specul ati on about the reason
their nother |left her position as a bartender at the
Firefighters’ Hall. O hers reported comments by Firefighters’
Hal | menbers asserting that they believed the Nordstrombrothers
could have commtted the nurders and resenbled the police
sketches. Sonme of the information in these newspaper accounts
was erroneous, and sone of it was inadm ssible at trial. Cf

Bible, 175 Ariz. at 564, 858 P.2d at 1167. However, this
publicity occurred many nonths before trial, and the parties
presented much of the information in this group of articles as
evi dence at trial. Based on the information before it, the
trial judge acted within his discretion in refusing to presune

prej udice. 3

3 The defense noved for a change of venue on April 18,
1997, and subm tted newspaper articles and newscast clips from

12



2. Actual Prejudice

118 To determ ne whether actual prejudice sufficient to
justify a change of venue existed, we exam ne the effect of the
publicity on the jurors’ objectivity. State v. Mirray, 184
Ariz. 9, 26, 906 P.2d 542, 559 (1995). A defendant “nust show
that the jurors have fornmed preconcei ved notions concerning the
def endant’ s guilt and that they cannot |ay those notions aside.”

State v. Chaney, 141 Ariz. 295, 302, 686 P.2d 1265, 1272
(1984). This defendant has not made such a show ng.
119 The trial judge took several steps to discover and
excuse potential jurors with preconceived notions of guilt.
Prospective jurors answered a questionnaire that probed their
exposure to nmedia coverage of the case and the extent to which
they could lay that information aside in rendering a verdict;
the court removed thirty-seven of the two hundred prospective
jurors because of their responses.* After renoving these jurors,

the trial judge again questioned the remaining jurors about

before that tine. Def ense counsel did not provide any
suppl enent al evi dence of nedi a coverage that m ght have occurred
after that tinme.

4 At the beginning of jury selection, defense counse
mentioned that, if a significant nunber of juror questionnaires
reveal ed bias, he would renew his nmotion for change of venue.
However, when the juror questionnaires were returned to the
court and analyzed, the defense attorney did not renew that
noti on.

13



their ability to be fair, given the information they may have
gained fromthe media. No juror’s response required his or her
renmoval . > During his instruction of the selected jury, the trial
j udge enphasi zed that the jurors nmust carefully avoid all nmedia
accounts of the trial. To ensure that the jurors did not
i nadvertently di sobey the adnmonition, the judge instructed them
to entirely avoid radio or television news broadcasts on any
topic. The trial judge rem nded the jurors of this adnonition
at breaks in the trial, and repeated it in detail on later
occasi ons. The defendant has failed to show that the trial
court abused its discretion.

B. Testinony of ldentification Wtness

120 Carla Whitlock appeared as one of the State’s three
primary witnesses. According to her testinony, she parked her
car in front of the Moon Snoke Shop shortly after six p.m on
May 30, 1996. As she pulled into a parking space, she saw three
men run out of the store in fairly rapid succession. The first
man ran in the direction of the shopping center. The next two
men ran the opposite direction, around the back of the buil di ng.

Whitl ock testified that, while she did not pay much attention to

5 The trial judge questioned the jurors again on the
first day of trial and dism ssed a juror who i nadvertently heard
a news account about the case during the weekend between
sel ection and trial.

14



the first two nmen, her suspicion and attention grew with each
successive exit. Hence, she paid nore attention to the third
man to | eave the shop. That nan paused in the doorway of the
shop and | ooked toward the shopping center, the direction in
which the first man had run. He then turned back toward the
direction in which the second man had run. As his head turned,
he saw Whitl ock | ooking at himand stopped to | ook back at her.
They stared at each other for |l ess than a mnute. The man then
ran around the back of the building.

121 Whitlock worked with a sketch artist to produce a
drawing of the third man, provided a description of him and
participated in nunerous photo |I|ineups. She noted the
simlarity of some photos in the |lineups to the man she had
seen, but did not identify anyone. In the late fall of 1996,
when she saw news photos of two nen the police suspected of
bei ng the robbers, she called the investigating officers to tell
them that neither of the nen they suspected was the man she had
seen.

122 After the defendant was arrested, the police showed
VWitlock a photo spread that included the defendant and his
brother, David Nordstrom She did not identify anyone in that
i neup. Net wor k news programs shortly thereafter showed the

arrai gnnment of the defendant and his brother. Wthin the next

15



two days, Whitlock called the investigating officer to say that
the defendant was the third man she saw. She said she
recogni zed hi mbecause he | ooked into the canera in the same way
that he had | ooked at her on the day of the robbery. She
clained to have seen a news segnent in which the defendant,
dressed in an orange junpsuit, was standing in a hallway and
turned to face the canera. After reviewing all the news
br oadcasts about the defendant’s arraignnent, however, the
parties stipulated that none of those broadcasts showed the
def endant standing in a hallway and turning to face the canera.
123 The def endant chall enges the admssibility of
Whitl ock’s identification testinony as i nperm ssibly tainted and
unreliable. The due process cl ause of the Fourteenth Anendnment
requires that pretrial identifications be conducted in a

fundamentally fair manner to secure the defendant’s right to a

fair trial. Stovall v. Denno, 388 U S. 293, 297-98 (1967). 1In
cases in which a wtness's pre-trial identification 1is
problematic, the |ikelihood of m sidentification raises due

process concerns. Neil v. Biggers, 409 U S. 188, 198 (1972).

To establish that the adm ssion of identification testinony
viol ated his due process rights, a defendant nust show “that the
circunst ances surrounding the pretrial identification ‘created

a substantial likelihood of irreparable m sidentification and

16



that the state was “sufficient[ly] responsible[ ] for the
suggestive pretrial identification to trigger due process
protection.” State v. WIlliams, 166 Ariz. 132, 137, 800 P.2d
1240, 1245 (1987) (quoting Sinmmons v. United States, 390 U. S.
377, 384 (1968)).

124 In this case, however, the nedia, rather than the
State, allegedly tainted Witlock’s identification of the
def endant . Because the state action requirement of the
Fourteenth Amendnent therefore cannot be established, due
process analysis is inapposite. Shelley v. Kraner, 334 U S. 1,
13 (1948).

125 Recogni zing that shortcomng in his argunent, the
def endant argues that our opinion in State v. Atwood, 171 Ari z.
576, 832 P.2d 593 (1992), suggests that we require a Biggers
anal ysis even absent an allegation that state action tainted an
identification. Sonme statenents in Atwood indeed suggest that
the Biggers analysis applies even to private suggestive
identification procedures. 171 Ariz. at 602-03, 832 P.2d at
619-20. To the extent that Atwood permts that concl usion, we
di sapprove it. Only identification evidence allegedly tainted
by state action must nmeet the reliability standard articul at ed

in Biggers. Whitl ock’s identification, therefore, was not

17



subj ect to a Biggers anal ysis.

126 Qur concl usi on does not nean that due process concerns
can never be inplicated in the absence of state action. As we
recognized in Wlliams, “it is conceivable that the due process
clause prohibits identification testinony that falls bel ow sone
m nimal threshold of reliability when the defendant’s right or
ability to bring the testinony’'s weaknesses to the jury’s
attention is sonehow restricted,” even though state action is
not present. WIlliams, 166 Ariz. at 138, 800 P.2d at 1246
That concern ari ses when evidence | acking in foundation reaches
the jury under circunstances that do not afford a defendant an
opportunity to point out its weaknesses.® The adm ssion of
VWhitl ock’s testinony, however, does not raise the concern
referred to in WIIians. The defendant thoroughly cross-
exam ned Whitlock, pointing out inconsistencies between her
description and the defendant’ s appearance, noting factors that
m ght have made it difficult for her to observe and renenber,
and introducing a stipulation that the news broadcast as she
described it did not exist. In addition, the defendant

presented the conflicting testinmony of Witlock’s husband,

6 This situation should not arise, given the trial
judge’'s ability to exclude evidence that fails to neet
evidentiary standards. Ariz. R Evid. 104, 901; State wv.
Lavers, 168 Ariz. 376, 386, 814 P.2d 333, 343 (1991).

18



testi mony about the defendant’s significant weight | oss between
the summer of 1996 and his arraignment in 1997, and expert

testimony about reliability problenms associated with eyew t ness

accounts.
127 Mor eover, Whitlock’s testinony was sufficiently
reliable to nmeet threshold requirenents. Al t hough Whitl ock’s

description of the third man she saw | eave the Mdion Snoke Shop
differs significantly fromthe defendant’s physical appearance
at the tinme of the crinme, she stated that she was focused on the
man’s face, was largely unable to see his body because he was
st andi ng behind a door, and that she is not good at estimating
hei ght and wei ght. In addition, an eyewitness identification
expert testified to the tendency of wtnesses, particularly
femal es, to not notice facial hair. VWhitlock testified to her
certainty that the defendant is the man she saw, her
unobstructed view of the third man under good conditions for a
sufficient period of time, and her degree of attention, which
she described as high but not inhibited by excessive fear or
anxiety. Whitlock s identification testinony, therefore, neets
the threshold standard of mninmum reliability articulated in
WIlliams. Any weakness in her testinony goes to its weight and
credibility, both matters for the jury to consider. The trial

court did not abuse its discretion in admtting her

19



identification testinony.
C. Limtation of Expert Testinony
128 The defendant chall enges the trial court’s linmtation
of the testinony of three of its expert wi tnesses: Dr. Thonmas
MacSpei den, an expert on eyewitness testinony; Dr. Phillip
Kanof, an expert on the neuroscience and pharnmacol ogy of drug
abuse; and Jeanne Boylan, a facial identification specialist.
129 The court can admt relevant expert testinony that
meets four criteria: the expert is qualified, the subject is a
proper subject of expert testinony, the opinion conforns to an
appropriately scientific explanatory theory, and the unfair
prejudicial effect does not outwei gh the probative value. State
v. Chapple, 135 Ariz. 281, 291, 660 P.2d 1208, 1218 (1983). W
review rulings on evidentiary issues for abuse of discretion.
State v. Atwood, 171 Ariz. 576, 634, 832 P.2d 593, 651 (1992).
1. Dr. MacSpeiden
130 Dr. MacSpeiden testified at |ength about the various
factors that affect the ability of an eyewitness to observe,
the effects of time onthe reliability of eyewi tness nenory, and
t he accuracy of eyewitness identification. Dr. MacSpeiden al so
descri bed a nunber of features of eyewitness identification that
bore directly on this case: no correlation exists between

certainty and accuracy, “squinting eyes” are not a distinctive

20



feature of the type the human brain uses to process infornmation
about the human face, people have a remarkable ability to
remenber that they have seen a face before but an ability to
remenber where they have seen that face no greater than chance,
anxi ous people exhibit an inpaired ability to observe and
overestimate duration, and post-event information such as a
lineup or a statenent of certainty that the right person has
been apprehended can i nfluence the content of menory. The tri al
court, however, precluded Dr. MacSpeiden from expressing any
opi nion about the accuracy of Whitlock’s eyew tness testinony
and from addressing the specifics of this case.

131 This court first permtted expert testinony about
eyewi t ness observation in State v. Chapple, 135 Ariz. 281, 296-
97, 660 P.2d 1208, 1223-24 (1983). As the Chapple court

enphasi zed, that testinmny was appropriate because it was
“limted to an exposition of the factors affecting reliability

and no attempt was made to have the w tness render
opinions on the actual <credibility or accuracy of the
identification witnesses.” Chapple, 135 Ariz. at 295, 660 P.2d
at 1222. We specifically cautioned that expert w tnesses shoul d
not be allowed to give their opinion of the accuracy or
credibility of a particular witness. Chapple, 135 Ariz. at 297,

660 P.2d at 1224; see also State v. Lindsey, 149 Ariz. 472, 475,
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720 P.2d 73, 76 (1986); State v. Via, 146 Ariz. 108, 123, 704

P.2d 238, 253 (1985). Applying those principles, we conclude
the trial court appropriately Jlimted Dr. MacSpei den’ s
testi nmony.
2. Dr. Kanof

132 The trial court allowed Dr. Kanof to testify about the
effects of methanphetam ne usage on perception and nenory, but
prohi bited him from di scussi ng any tendency of methanphetam ne
users to be violent, paranoid, or aggressive. The defense
sought to introduce additional testinony about the violent
t endenci es of met hanphetam ne users, as well as information that
Davi d Nordstrom had used nmet hanphet am ne sonme tine between June
11 and June 15, 1996, to bolster its argunment that David was the
perpetrator of the Firefighters’ Hall crines. Char act er
evidence may not be introduced to show that a person acted in
conformty with that character on a particul ar occasion. Ariz.
R Evid. 404(a); State v. Watkins, 126 Ariz. 293, 299, 614 P.2d
835, 841 (1980). In this case, the proposed testimony from Dr
Kanof , which the trial court pr ohi bi t ed, constitutes
i nperm ssi ble character evidence. The court did not abuse its

di scretion in excluding this testinony.

3. Jeanne Boyl an

133 Jeanne Boylan, a facial identification expert and
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sketch artist, worked with Carla Whitlock to prepare a sketch of
the third man to exit the Moon Snoke Shop after the robbery. At
trial, she testified about how Whitl ock described the third man,
about Whitl ock’s demeanor during their conversation, and about
VWitlock’s satisfaction with the resulting draw ng. Def ense
counsel attenpted to ask Boyl an whether, in her expert opinion,
t he defendant’s appearance as shown in a famly picture taken
near the tinme of the nurders was consistent with the description
that Whitlock gave of the third mn to |eave the shop,
particularly to the extent that Whitlock described the man as
“slim” The trial judge disallowed this opinion testinony, but
permtted the defense to elicit testinmony about how Witl ock
herself explained what she nmeant by “slini during her
interaction wth Boyl an.

134 We permt expert testinmony when it assists the jury “to
understand the evidence or to determne a fact in issue.”
Chapple, 135 Ariz. at 292, 660 P.2d at 1219. To determ ne
whet her expert testinony is proper on a particul ar subject, the
court considers whether the subject is one of comopn know edge
about which the jury can form an opinion as well as can the
witness. I1d. Boylan's prohibited testinony falls outside the
bounds of expert testinony. Boylan was no nore qualified than

the jurors to determ ne what Whitlock nmeant when she descri bed
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the third man as “slin’ or to conpare Whitlock’s description to
t he defendant’ s appearance. The trial court did not abuse its
di scretion in restricting Boylan s testinony.

D. Refusal to Admt |npeachnment Evidence Against David
Nor sdt rom

135 David Nordstrom the defendant’s brother, was the nost
i nportant of the State’'s three major w tnesses. He testified
that, on May 30, 1996, he acconpani ed the defendant and Robert
Jones to the Moon Snoke Shop, which Jones suggested they rob.
When David told Jones he did not want to participate, Jones told
himto wait in the truck. David stayed in the truck, which
Jones par ked behind the shop, while Jones and the defendant ran
around the front, arnmed with 9 mm and .380 sem -automatic
handguns, respectively. David heard shots, and then saw Jones
and the defendant cone running back to the truck. As Davi d
drove out of the shopping center, Jones and the defendant told
hi mthat they had each shot a person. Jones, the defendant, and
David split the noney acquired in the robbery.

136 David also testified that on June 13, 1996, the
def endant asked him to nmeet with some people. Davi d refused
because of his hone arrest curfew. Late that night, Jones cane
to David s house, wke him up, and told him about the

Firefighters’ Hall nurders. The next norning, the defendant
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told David about the murders, including that he had stolen
Arthur Bell’s wallet and that he had kicked the bartender when
she was unable to open the safe in the back room Davi d al so
testified that he went with the defendant and Jones to ponds
out si de Tucson, where they disposed of the guns used in the
robberies, and that he acconpanied the defendant to another
desert | ocation that the defendant checked to make sure no
evi dence remai ned of Arthur Bell’'s wallet, which he had burned
at that | ocation.

137 The def ense t hor oughl y I npeached Davi d with
i nconsi stencies and lies in the series of statenments he nade to
the police, with his early attenpts to avoid inplicating hinself
or his brother in these crines, with his multiple prior felony
convictions and parole violations, with an uncharged robbery
that he had commtted with Jones before the defendant was
rel eased fromprison, with the potential inpact of his frequent
drug and al cohol use on his nmenory, and with the plea bargain
pursuant to which he was testifying. 1In addition, the defense
presented evidence that David could have commtted the
Firefighters Hall nurders because even though he was on
el ectronic nonitoring and the nurders were commtted after his
curfew, he could have received an unrecorded curfew extension.

The defense alleges error in the trial court’s refusal to all ow

25



David’'s inmpeachnment with five additional facts: an arrest for
false information to a police officer in 1988, a 1989 forgery
conviction, an alleged assault, positive drug tests while on
probation in 1992-93, and his manipul ation of curfews while on
probation in 1992-93.

138 The def endant wai ved error as to the first three itens,
which the defense never offered as inpeachnent. Rat her, the
def ense requested that the court order David to answer questions
about these allegations during a deposition. The trial court
denied the notion but noted that the defense could ask David
about these matters during cross-exam nation. The trial court
never precluded the defense fromdoing so, and the defense made
no attenpt to do so.

139 The two remai ning i tens of potential inpeachment, which
relate to David s conduct during a previous probation in 1992-
93, involve areas that the trial court precluded the defense
fromaddressing during cross-exam nation. The trial court based
its decision on the renoteness of these matters and the anmount
of evidence introduced about David s m sconduct during his nore
recent probationary period. The trial court did not abuse its
di scretion in finding that these renpte matters constituted an
unnecessary use of the court’s time. Moreover, any error was

harm ess given the thoroughness with which David was i npeached.
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E. Letter Found in Defendant’s Hone

140 After arresting David Nordstromand taking a statenent
from him in which he inplicated the defendant, the police
obt ai ned and executed a search warrant for the defendant’s hone.
During their search, they found an unmailed letter from the
def endant to Robert Jones, who at the tine was incarcerated in
Phoeni x awaiting trial on unrel ated capital charges.” The trial
court admtted the letter after one of the officers who
conducted the search provided a foundation and the parties

stipul ated that the defendant had witten the letter. The State

argued that the letter established two matters: t he
! The full text of the letter reads as foll ows:
Red

VWhat type of bird does not fly? A red bird! You
ass hole. You sure fucked things up for your self.
Imstill pissed off at you for not taking care things,
the way we tal ked about!

Now i nstead your counting brick’s in your 4" by 9
cell, waiting for them to do what you should have
done! :

On another note | looked in to that cross you
wanted. The only thing is you didn't tell nme what you
wanted it in.? Your oppsians are 14K - silver -
nickel? 1Imgoing to get nmy |ast surgery the end of
this month. 11l keep you inforned.

On your truck, | havent havent went to | ook for it,
my sititation does not allow nme at the nonment. david

Red’s said he has | ooked for it. but to no avail.
1l help you out as soon as | can. That should be in
3 or 4 nonth’s. hang in there bro Ill do what | can.
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rel ati onshi p bet ween the def endant and Jones and t he defendant’s

belief that one who commts a robbery should kill all the
Wi t nesses.
141 The defendant objected to the letter on four grounds:

that the search warrant under which the police found it was
constitutionally invalid under Franks v. Del aware, 438 U.S. 154
(1978); that the police failed to conply with the statutory and
constitutional requirenment that they knock and announce their
presence before executing that search warrant; that the letter
shoul d have been suppressed as nore prejudicial than probative;
and that the court should have given a limting instruction with
regard to the letter. W address each of these chall enges.
1. Sufficiency of Affidavit

142 In Franks, the Supreme Court held that a search
pursuant to a warrant obtained by false statements can violate
the Fourth Amendnment. 438 U.S. at 155-56. A trial court nust
suppress evidence seized pursuant to a warrant if a defendant
proves, by a preponderance of the evidence, that the affiant
knowi ngly, intentionally, or with reckless disregard for the
truth made a fal se statement to obtain the warrant and that the
fal se statement was necessary to a finding of probable cause.
ld.; State v. Spreitz, 190 Ariz. 129, 145, 945 P.2d 1260, 1276

(1997).
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143 After conducting a Franks hearing, the trial court
found that the police officer who had sworn out the affidavit
for this warrant did not know ngly, intentionally, or recklessly
include fal se statenents or make om ssions. W review a trial
court’s finding on this issue for clear error. State .
Buccini, 167 Ariz. 550, 554, 810 P.2d 178, 182 (1991).

144 Sone of the information the defense all eges the officer
shoul d have added was not correct, based on the information that
the police officer had at the time of the affidavit.® O her
information that the defense would have added to this affidavit
was not significant to the finding of probable cause, and its
om ssion was therefore not msleading.® Including an assertion

that “[t]he Informant stated that in the past, Scott Nordstrom

8 For instance, the police officer possessed conflicting
informati on about the stature of the defendant and of the
suspect, rather than the markedly dissimlar descriptions
suggested by the defendant’s redrafted affidavit. The police
officer also stated that he did not hear David “slip” and
confess to shooting people, a statement the defendant thought
shoul d have been included in the affidavit. I n addition, the
police officer appropriately did not include information about
David’s requests for noney in exchange for information because
David provided the information used in the affidavit before
requesti ng paynment.

° David's statenment that he “had nothing to lose,” the
incremental nature of his confession, and the inability of
witnesses to identify the defendant from a photo spread that
included pictures taken at an unknown time, fall into this
cat egory.
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had di scussed robbing the Fire Hall,” w thout indicating that
the informant’s know edge of such discussions was secondhand,
raises the nost troubling question. Wth regard to this
statenment, however, the police officer’s testinony supports the
conclusion that he did not intend to m slead the issuing judge
or even entertain “serious doubts about the truth of the
affidavit” in this regard. State v. Carter, 145 Ariz. 101, 109,
700 P.2d 488, 496 (1985) (defining the standard for reckless
disregard for the truth). In addition, David Nordstrons
statenments to police corroborated i nformati on received fromthe
confidential informant. See Illinois v. Gates, 462 U S. 213
242 (1983) (noting the value of corroboration of details of an
informant’s tip). We conclude that the trial court did not
commt clear error in finding that the police officer was not
reckl essly, know ngly, or intentionally deceitful in failing to
include the information that the defense offered in its
redrafting of the search warrant affidavit. The Franks inquiry
ends here.

2.  Knock-and- Announce Requirenent
145 Absent exigent circunstances, the Fourth Anmendnent

requires police officers to knock and announce their presence

before entering a hone to serve a search warrant. Wl son v.

Arkansas, 514 U.S. 927, 934 (1995). Arizona Revised Statutes

30



(AR S.) section 13- 3916 codifies this constitutional
requirement: “An officer may break into a building . . . to
execute the warrant when . . . [a]fter notice of the officer’s
authority and purpose, the officer receives no response within
a reasonable time . . . [or] the officer is refused adm ttance.”
AR S. 8§ 13-3916.B.1 and .2 (2001). |If an officer violates this
requi renent, evidence obtained in the search is inadni ssible.
State v. Brady, 105 Ariz. 592, 594, 469 P.2d 77, 79 (1970).

146 At the tinme the police served this warrant, Arizona's
statute did not contain an exception for exigent circumstances.
Qur courts, however, had read in that exception, and the
| egi slature has since added it to the statute. A RS § 13-
3916.B.4 (2001). In State v. Bates, we held that, while the
statute dictated that police officers nust wait a “reasonabl e
time” before forcing entry, what constitutes a reasonabl e anount
of tinme depends on the circunstances of each case. 120 Ari z.
561, 562, 587 P.2d 747, 748 (1978). In Bates, we cautioned
agai nst bl anket rules, such as allowing police to force entry
al rost immediately in all drug cases sinmply because of the
easily disposable nature of drugs. Instead, we require that
substantial evidence in a particular case support the finding of
exigency justifying forcible entry. Bates, 120 Ariz. at 563,

587 P.2d at 749; see also State v. Mendoza, 104 Ariz. 395, 400,
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454 P. 2d 140, 145 (1969). To this point, we have addressed the
avai lability of an exigent circunstances exception only in cases
in which the exigency at issue involves the potential
destruction of evidence. Bates, 120 Ariz. at 563, 587 P.2d at
749. Federal courts and the Arizona Court of Appeals have held
that a risk to officers also can constitute an exigent
circunstance, and have applied the exception in cases in which
police officers reasonably suspected a defendant of a
particularly violent crime, had reason to believe that the
def endant was armed, or had reason to believe that the defendant
m ght be aware of the police plan so as to arm hinself or plan
a response. Ri chards v. Wsconsin, 520 U S. 385, 394(1997);
Wl son v. Arkansas, 514 U S. 927, 936 (1995); United States v.
Reilly, 224 F.3d 986, 991 (9th Cir. 2000); Thonpson v. Mhre,
110 F.3d 716, 723 (9th Cir. 1997); State v. Piller, 129 Ariz.
93, 96, 628 P.2d 976, 979 (App. 1981). We are persuaded by
t heir reasoni ng, and hold that danger to officers can constitute
an exigent circunstance that may justify forcible entry shortly
after the officers knock and announce their presence.

147 We turn then to whether the circunstances surroundi ng
t he execution of this warrant justified these officers’ forcible
entry only a few seconds after knocking and announcing their

presence. For a rapid forcible entry to be justified, the
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officers nust do nore than presune that sone negative
consequence wll result from waiting. They nust possess
substantial know edge that causes themto believe that waiting
woul d be dangerous, futile, or lead to the destruction of
evidence. Here, the police were entering the defendant’s hone
to arrest and search a person suspected of having killed six
unresisting victins on two separate occasions. Knowi ng t hat
officers had served a search warrant at the honme of the
def endant’ s brother and father only a few hours before, and t hat
friends and famly of the defendant present at the earlier
search coul d have notified the defendant, the police reasonably
could believe that the defendant expected them and m ght have
prepared to resist. Al t hough the police also possessed
informati on that the defendant had di sposed of the particul ar
firearms used in the robberies and that the defendant was
recovering from a serious stabbing injury, neither of these
ci rcunmst ances woul d have prevented the defendant from acquiring
additional firearnms or reacting violently to the arrival of the
police. The trial court did not abuse its discretion in denying
t he defense notion to suppress.
3. Modtion to Preclude Use of the Letter at Trial

148 The State sought to admt the defendant’s letter to

Jones for two reasons: to show the relationship between Jones
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and the defendant and to provide evidence that the defendant
believed that one who robs should kill all wtnesses. The
def ense objected, arguing that the letter is irrelevant,
hearsay, and unfairly prejudicial.

149 We agree with the trial court that the | etter provides
evi dence of the relationship between Jones, alleged to be the
other participant in these crimes, and the defendant. The
def endant placed their relationship at issue. As part of the
def endant’s argunment that David Nordstrom actually commtted
these crimes, defense counsel questioned w tnesses who knew
Jones, the defendant, and David about who had i ntroduced themto
Jones and the frequency with which they saw Jones with David or
with the defendant. Through this questioning, the defense
attenmpted to argue that David, as a closer friend of Jones, was
nmore |likely than the defendant to have been Jones’ coll aborator
in these crines. Evi dence showing that the defendant
corresponded with Jones in prison, offered to do favors for him
and kept Jones abreast of his nedical condition relates to the
relati onship between the defendant and Jones, and therefore
neets the definition of rel evance: evidence that makes a fact in
i ssue nore or | ess probable. Ariz. R Evid. 401. The letter is
not hearsay, because the State offered the letter not for the

truth of its statenents but for the fact of the correspondence
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and because the letter, offered against the defendant, is his
own statenment. Ariz. R Evid. 801

150 Whet her the letter is relevant to the defendant’s

bel i efs about elimnating witnesses presents a cl oser questi on.
The State’'s interpretation of the letter is weak at best; the
def endant coul d have been referring to any nunmber of things when
he expressed his anger at Jones for “not taking care of things
the way we tal ked about.” The State’s proposed specul ation
about the letter’s nmeaning raises concern about the letter’s
unfairly prejudicial effect or tendency to confuse the jury.
See Ariz. R Evid. 403. The vagueness of the letter, however,
al so all owed the defendant to argue his own interpretation of
it, which tended to offset the State' s weak argunent. We
conclude that any prejudice that resulted is mninmal
particul arly when wei ghed against the letter’s probative val ue
on the inportant issue of the defendant’s relationship with
Jones. We conclude, therefore, that the trial court did not
abuse its discretion in admtting the letter.

4. Failure to Gve Limting Instruction
151 The defendant also alleges the trial court erred by

failingtogive alimting instruction regarding the letter. On
mul ti pl e occasions, the trial court invited defense counsel to

fashion a limting instruction, but counsel did not do so,
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stating that they were unable to formulate an instruction that
addressed their concerns. A limting instruction would have
been appropriate under Rule 105, which provides that when
evidence is adm ssible for a limted purpose, the court should
so instruct the jury. However, the trial court does not err in
failing togive alimting instruction if trial counsel does not
properly request an instruction. State v. Hyde, 186 Ariz. 252,
278, 921 P.2d 655, 681 (1996); State v. Atwood, 171 Ariz. 576,
629, 832 P.2d 593, 646 (1992); State v. Mncey, 141 Ariz. 425,
434, 687 P.2d 1180, 1189 (1984). We find no error.

F. Testinmony of M chael Kapp

152 M chael Kapp testified that the defendant tried to
convince himto rob the Firefighters’ Hall during the sumrer of
1994. The defendant ostensibly told Kapp that his nother
fornmerly tended bar at the Firefighters’ Hall and that the safe
in the back was al ways kept open. The defendant suggested that
they rob the bar on a Monday norning, when business was |ight
but the safe would have the noney from the busy weekend. Kapp
testified that he and the defendant went to the Firefighters’
Hall so that the defendant could try to gain admttance to the
hall, in preparation for the actual robbery. Kapp al so
testified that the defendant said they would have to kill anyone

who knew hi m and was present during the robbery.
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153 The defense inpeached Kapp with his prior felony
convictions, the plea agreenent pursuant to which he was
testifying, and allegations that he had been dealing drugs in
prison and was testifying in order to get out before other
prisoners hurt him for taking their noney and not giving them
drugs. The defendant asserts the trial court erred in admtting
Kapp’'s testinony about being solicited to assist in the robbery
and in precluding certain inpeachnment evidence.
1. Mdtion to Preclude

154 Four provisions of the rules of evidence govern
adm ssion of prior bad act evidence: Rule 404(b) requires that
t he evidence be adnmtted for a proper purpose, Rule 402 requires
t hat the evidence be relevant, Rule 403 requires that the danger
of unfair prejudice not outweigh probative value, and Rule 105
requi res that the judge give an appropriate limting instruction
upon request. State v. Terrazas, 189 Ariz. 580, 583, 944 P.2d
1194, 1197 (1997). The profferer of prior bad act evidence nust
establish by clear and convincing evidence that the defendant
commtted the prior bad act. Terrazas, 189 Ariz. at 582, 944
P.2d at 1196. OF course, the evidence nmust conply with other
rel evant evidentiary rules.

155 The defendant’s statements to M chael Kapp about

robbing the Firefighters’ Hall, which the defendant attacks as
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hearsay, qualify as adm ssions of a party, which are non-hearsay
under Rule 801(d)(2)(A). M chael Kapp’'s statenents to the
def endant about robbing the Firefighters’ Hall constitute
adm ssions of a party under Rule 801(d)(2)(E), which defines as
non- hear say adm ssions the statements of a co-conspirator of a
party in the course of the conspiracy. No hearsay problens
arise fromthis testinony.

156 The defendant al so argues that Rul e 404(b) bars Kapp’s
statenents. The State first asserts that Rule 404(b) does not
apply to this evidence because the bad acts at issue are
intrinsic to the charged crines, rather than separate, extrinsic
acts to which Rule 404(b) applies. We agree that intrinsic
evidence is adm ssible absent Rule 404(b) analysis. State v.
Di ckens, 187 Ariz. 1, 18 n.7, 926 P.2d 468, 485 n.7 (1996).

Ot her act evidence is intrinsic when “evidence of the other act
and evi dence of the crinme charged are “inextricably intertw ned’
or both acts are part of a ‘single crimnal episode’ or the
ot her acts were ‘necessary prelimnaries’ to the crinme charged.”
ld. The defendant’s all eged solicitation of Kapp neets none of
those criteria. The defendant solicited Kapp, not the person
with whom he ultimately committed the crime, two years before
the crime, and discussed carrying out the crine at a notably

different tine of the day and week than the tine at which the
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crime actually occurred. The intrinsic evidence at issue in
Di ckens — the defendant’s theft of the gun used in the nurders
and robberies — reveal ed acts that were a necessary prelimnary
to the «crinme charged, whereas the defendant’s alleged
solicitation of Mchael Kapp two years earlier did not.
157 Kapp’s testinony therefore is subject to Rule 404(b),
and the State had to satisfy the Terrazas requirenment that the
ot her act be established “by clear and convinci ng evi dence t hat
the prior bad acts were commtted and that the defendant
commtted the acts.” Terrazas, 189 Ariz. at 582, 944 P.2d at
1196 (enphasis onmtted). At trial, the State offered nmore than
Kapp’ s al | egati ons t hat t he def endant solicited hi s
participation in robbing the Firefighters’ Hall. The State al so
presented corroborating testinmony from Firefighters’ Hal
enpl oyees that the defendant’s nother did work at the bar and
that, at the time she worked there, the noney in the safe was
accessible to the bartenders. |In addition, the State presented
testinony that the defendant and M chael Kapp |ived and
socialized together during the sumrer of 1994, as Kapp
testified. This evidence satisfied the Terrazas standard.

2. Attenpted | nmpeachnment
158 The trial court precluded the defense from i npeaching

M chael Kapp with allegations that he threatened his sister-in-
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| aw Tina Kapp about testifying in this case and with his post-
testinmony arrest for theft and drug possession. The trial court
precl uded both lines of inquiry.

159 Tina’s testinony at the hearing suggested that
M chael’s threats involved not her testinony in this case, but
rather her alinmony dispute with Mchael’s brother and her
revelation to Mchael’s nother that M chael had been dealing
dr ugs. The trial court did not abuse its discretion in
precluding this testinony.

160 The defendant al so argues that M chael Kapp' s arrest,
two days after testifying in this case, for drug and theft
charges, is relevant because during his testinmny he denied
dealing drugs in prison. The defense argues that the arrest
relates to his credibility because the arrest shows that he nust
have been dealing drugs in prison because, w thout a background
of dealing, he could not have becone a drug dealer in only two
days. However, M chael Kapp’'s prison sentence resulted from
drug charges, and he had been rel eased fromprison for nore than
the two days after testifying as a result of his bargain with
the State. The possibility that he returned to drug dealing
upon rel ease but had not dealt in prison, and the collateral
i ssues that would have been raised in establishing otherw se,

make any testinmony on this issue of mniml inpeachnment val ue
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and likely to confuse the jury.
161 The defense al so argues that Kapp's arrest is rel evant
to the notive to lie created by his deal with the State.
However, Kapp's testinony two days before his arrest could not
have been notivated by events that occurred days |ater. The
trial court did not err in excluding the profferred i npeachment
evi dence.
G Parking Lot Assault as Prior Bad Act

1. Denial of Mtion to Preclude
162 Prior to trial, the State filed a disclosure of bad
acts, announcing it intended to present evidence that on the
night of the Firefighters’ Hall nurders, the defendant and
Jones, using black sem -automatic pistols, pistol-whipped two
men in the parking | ot of an apartnent conplex. According to
the State, the defendant and Jones pistol -whi pped these two nen
because they believed one of themto be Larry Kapp, brother of
wi tness M chael Kapp. The defendant allegedly wanted to
confront Larry about inplicating David Nordstromin a theft, and
he received informati on about where to find Larry from Larry’s
wi fe, Tina, who was engaged in a custody dispute and wanted the
defendant to tell Larry to stay away from her. The State
asserted that Tina Kapp would testify to the solicitation of

this attack as well as to a tel ephone conversation in which the
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def endant told her that he had pistol -whi pped the wrong peopl e.
163 The State sought to admit this evidence under Arizona
Rul e of Evidence 404(b) to showidentity, as well as to tell the
“conplete story” of what happened on the night of the
Firefighters’ Hall nurders. The trial court ruled that the
State could show that the defendant and Jones had contact in the
parking l ot with two people on the night of the nurders while in
possessi on of sem -automatic handguns, but forbade any nention
of violence or of solicitation by Tina Kapp.

164 Prior totrial, the parties stipulated to a description
of the incident, which was read into the record follow ng the
testinony of David Nordstrom® They stipulated that, between
two and four hours before the Firefighters’ Hall nmurders, the
def endant and at | east one other person were in the parking | ot

of an apartnent conplex in possession of black 9 mm handguns. !

10 In his opening brief, the defendant suggests that he
was coerced into making this stipulation, when he would have
preferred to present evidence that he was not one of the
assailants that night. In our scrutiny of the record, we have
found no indication of coercion. To the contrary, the trial
court nmerely suggested that a stipulation would be an efficient
way of dealing with this information and was careful to
reiterate that the decision to enter into a stipulation was
entirely up to the parties.

1 The Firefighters’ Hall nurders were commtted with two
sem -automati ¢ handguns: a 9 mmand a .380. A witness at trial
testified that 9 mm and .380 sem -automatic handguns | ook
remarkably simlar and are often m staken for each other by
peopl e who do not have experience with both types of guns.
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165 The defendant now argues that this information served
only to prove the defendant’s bad character and was therefore
i nproperly admtted under Rule 404(b). The fact that the
def endant and another man matching the description of Robert
Jones were together, in possession of weapons of the type used
in the Firefighters’ Hall nmurders, a few hours before those
murders, tends to show that the defendant, and not soneone el se,
was involved with Jones in the Firefighters’ Hall nurders | ater
t hat evening. Evidence of identity and opportunity is relevant
to determ ning a defendant’s guilt and is explicitly permtted
by Arizona Rule of Evidence 404(b). The trial court adequately
protect ed agai nst any unfair prejudice by limting adm ssibility
to only those facts necessary to establish that the defendant
was armed with the type of weapon used in the charged of fenses
and in the conpany of the other alleged perpetrator. I n
addition, the trial court instructed the jury to limt its use
of the stipulation to the question of the defendant’s
opportunity to commt the crimes charged. The trial court did
not abuse its discretion in admtting this evidence subject to
these protective limtations and instructions.

2. Denial of Mstrial Due to Testinmony About the |ncident
166 Appearing as a witness for the defense, Tina Kapp

testified to her belief that her husband Larry provided State’'s
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witness M chael Kapp drugs that he sold to other prisoners.
During cross-exam nation, the State questioned Tina Kapp about
her conversations with the defendant concerning her husband.
She testified that during the sunmer of 1996, she went to the
def endant’ s home and | eft her pager number with the defendant’s
girlfriend. The defendant contacted her, and she gave him
i nformati on about where he could find her husband to “have sone
contact” with him Later that sanme evening, the defendant told
her that he “had contact” with the wong peopl e.

167 Following this testinony, the defense noved for a
mstrial, arguing that the State’'s line of questioning had
suggested the solicitation of violent contact that the trial
court had explicitly forbidden the State fromintroducing. The
trial court denied the nmotion for mstrial. We review this
deci sion for abuse of discretion. State v. Adanson, 136 Ariz.
250, 263, 665 P.2d 972, 985 (1983).

168 A declaration of mstrial is the nost dramatic renmedy
for trial error and is appropriate only when justice will be
thwarted if the current jury is allowed to consider the case.

| d. Al t hough the State’'s use of the words “doing hinf wth

respect to the defendant’s contact with Larry Kapp coul d have
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been understood by the jury as suggesting violent contact,? in
the overall context of the examnation, and given the
prosecutor’s immediate correction of his words, the trial
judge’'s finding that the jury would not have gleaned that
meani ng fromthe testinony i s not unreasonable. The trial judge
di d not abuse his discretion in denying the nmotion for mstrial.
H. Refusal to Grant a Continuance

169 Two days before the trial began, the State disclosed
the results of its test of an electronic bracelet nonitoring
systemsimlar to the one used by David Nordstromat the time of
the Firefighters’ Hall nurders. Over the previous weekend, the
State’s attorney, the police, and the parole departnent
conducted a test using the tel ephones at the house at which
David lived at the tine of the nurders. They made various
physi cal attenpts to defeat the system such as unplugging the
unit fromthe wall and cutting the bracelet, and the el ectronic
nmoni toring conputer recorded each attenpt. The testers were
unable to defeat the system and |eave no record of the

transgression. The defendant challenged this evidence on two

12 The rel evant exchange was:

Q (by State’s attorney): And you had a conversation
with Scott Nordstronf

A (by Tina Kapp): Yes.

Q And about doing him having sonme contact wth
Larry; correct?

A: Yes.
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grounds: that the test was inadni ssible under Bl edsoe and t hat

the | ate disclosure of the test required that the court exclude
the results or grant a continuance.
170 I n Bl edsoe, a wrongful death suit based on a cyclist’s

collision with an access gate, the court of appeals held that a

purported replication of +the accident introduced by the
plaintiff was inproperly admtted because it was not
sufficiently simlar to the underlying event. Bledsoe v. Salt

River Valley Water Users’ Ass’'n, 179 Ariz. 469, 471, 880 P.2d
689, 691 (App. 1994). However, the reenactnent in Bl edsoe had
several reliability problenms not present here. There, the
plaintiff’s attorney conducted an “experinment” under conditions
mar kedly dissimlar from those surrounding the accident. I n
addition, the attorney first presented his experinment during the
plaintiff’s rebuttal argunment, which [ eft the defendant w thout
opportunity to question, counter, or inpeach the “evidence.” 1In
this case, the State tested an electronic nonitoring system
simlar to that in use with David and used simlar telephone
equi pnent in the sane | ocation. In addition, the defense had
anpl e opportunity to question the nethodol ogy and t he neani ng of
the results. We find no error based upon Bl edsoe.

171 The defendant also argues that the State’'s late

di sclosure of the test results required that the judge preclude
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t he evidence or grant a continuance. We agree that it would
have been far preferable for the State to conduct its test
earlier. However, in determ ning whether to preclude evidence
disclosed late in the process, the court considers “how vita
t he precluded [evidence] is to the proponent’s case, whether the
opposing party wll be surprised and prejudiced by the
[ evi dence], whet her the discovery violation was notivated by bad
faith or willfulness, and any other relevant circunstances.”
State v. Fisher, 141 Ariz. 227, 246, 686 P.2d 750, 769 (1984).
We will not disturb the trial court’s decision absent a show ng
of abuse of discretion and a showi ng of prejudice. ld.; State
v. Wllianms, 144 Ariz. 433, 441, 698 P.2d 678, 686 (1985).

172 The defendant established no bad faith on the part of
the State, which disclosed the test results as soon as they were
known. In addition, the defendant could hardly have been
surprised that the State conducted the test. The defendant was
well aware that the accuracy of electronic nmonitoring was at
issue in the case; his own theory of David s role as perpetrator
of the crimes made the issue inportant. | ndeed, the test
results were presented at trial during the cross-exam nation of
def ense witnesses and in the testinony of rebuttal w tnesses,
rather than during the State's case in chief. The def endant

could have anticipated that the State would attenpt to prove
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that David could not have been the perpetrator because of his
el ectroni c nonitoring. Cf. Fisher, 141 Ariz. at 247, 686 P.2d
at 770. In addition, the defense was able to cross-exam ne the
witnesses who participated in the test about foundational
i ssues, including the accuracy of the test and the simlarity of
the test conditions to David Norsdtrom s nonitoring situation.
Most inportantly, the test did not affect the defense’s
strongest argument with regard to electronic nonitoring: that
David was able to commt the Firefighters’ Hall crinmes wthout
any curfew violation being recorded because he was able to get
a curfew extension that was not recorded in his file. The
def ense presented nultiple witnesses who testified that David
had been able to get curfew extensions or that he had told them
he coul d get extensions by lying, and the testinony of David s
parole officer made clear to the jury that an extension could
have been granted w thout being reflected in the parole
departnment’s records. The trial court did not abuse its
di scretion.

|. Preclusion of |Inpeachnent of Rebecca Matt hews

173 The State call ed Rebecca Matthews, supervisor of the
home arrest program at the tinme David Nordstrom was on hone
arrest, to rebut testinony by David Norsdtrom s parole officer

The parole officer’s testinony indicated that the electronic
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nmonitoring system while not susceptible to physical tanpering,
coul d be defeated by acquiring an extension of curfew that was
not recorded in the individual’s file. Matthews testified about
a test of the electronic nonitoring system how the system
responds to and docunments attenpts at physical tanpering, and
t he ways in which parole officers are instructed to docunent the
schedul es of prisoners in the home arrest system

174 The defense sought to cross-exam ne Matthews about a
| egal action pendi ng agai nst the Departnent of Corrections. The
conplaint, filed by surviving victinms and fam |y menbers of the
Moon Snoke Shop and Firefighters’ Hall nurders, alleged that the
departnment failed to adequately supervise Jones and the
Nordstrom brot hers, all of whom were on parole at the time of
t hese crines. The fact of the lawsuit and the nature of the
parties’ clainms were admtted i nto evidence. The defense argued
that Matthews’ know edge of the pending | awsuit was relevant to
any bias or motive to fabricate that she m ght have. However
in a pre-trial interview, Mtthews had denied any know edge of
the lawsuit. On this basis, the trial court forbade the
def endant from cross-exam ning her on this issue. The tria
court expl ained that, because a w tness cannot be biased about
sonet hing of which she has no know edge, no legitimte reason

justified this line of questioning. The court also noted that
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Matt hews did not have a direct role in the preparation of David
Nordstrom s parol e docunents. 3

175 We agree with the defendant that the trial judge shoul d
have permtted the defense to ask Matthews whet her she was aware
of the lawsuit.* The questions sought testinony relevant to
evaluating the credibility of this witness. Any error, however,
was harm ess. Not hi ng suggests that Matthews in fact had
know edge of the action, the defense introduced into evidence
proof of the existence and nature of the suit, and the defense
denonstrated that el ectronic nmonitoring records were unreliable.
In view of those factors, the error did not affect the outcone
of the trial.

J. Preclusion of Keith Thomas’ Opinion Testi nony

176 Keith Thomas testified to his opinion that David
Nordstrom was not trustworthy or honest when he was drinking
heavily or wusing drugs. The defense also sought to solicit

Thomas’ opinion that David had propensities for violence, being

13 Matt hews did supervise David s parole officer, had
access to his records, and actively participated in the test of
the el ectronic nonitoring system s susceptibility to tanpering.

14 The State argues that this |line of questioning would
have been inperm ssible as inpeachnent by innuendo. Cr oss-
exam ners may not inpeach by inplying the existence or non-
exi stence of facts they are not prepared to prove. State v.
Hines, 130 Ariz. 68, 71, 633 P.2d 1384, 1387 (1981). In this
case, existence of the lawsuit was not questioned.
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hot -t enpered, and taking advantage of friends. The credibility
of a witness may be attacked using opinion evidence only with
respect to the wtness's character for truthful ness or
untrut hful ness. Ariz. R Evid. 608. The trial court did not
abuse its discretion in disallowing this testinony.

K. Adm ssion of Sherry Ford's Testinony

77 Chri stopher Lee, a friend of David Nordstrom Robert
Jones, and the defendant, testified as a wtness for the
defense. Lee testified that David and Jones were close friends;
that he was with them on nultiple occasions while they drank,
used drugs, and socialized in violation of their parole; and
t hat Davi d had bragged about being able to get curfew extensions
by lying to his parole officer. Lee also testified that one
evening he had been with Jones in Jones truck while the
defendant and/or David Nordstrom followed them in the
def endant’ s truck. Sonetinme between five and seven-thirty p.m,
Jones left Lee at the Rainbow Bar, where he drank heavily while
waiting for Jones to return. While he waited at the bar, which
is located near the Firefighters’ Hall, he heard gunshots and
sirens. He went out into the parking lot, along with his ex-
girlfriend Sherry Ford and bartender Carolyn Wod, to see what
was happeni ng. They could not determ ne the source of the noise

and returned to the bar. Jones cane back to the bar and picked
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hi m up between one and two hours later. Jones seened agitated,
and either David or Scott Nordstrom was in the truck. Lee
testified that he believed the person in the truck was David
because they dropped that person off at David s house. Lee
testified that the night in question could have been the night
of the Firefighters’ Hall nurders.

178 The State originally interviewed Lee after |earning of
a letter he had witten to his girlfriend in which he worried
t hat David Nordstrom and Jones had tried to set himup for the
Firefighters’ Hall nurders. At the tine, Lee was in prison, and
the State did not disclose his existence as a potential wtness
out of fear that he would be in danger when it becane known t hat
he was testifying. The State believed that Lee would be
released in the late spring or early sumrer of 1997, and
intended to disclose him at that tine. VWen it becane clear
that Lee would not be released, the State disclosed himto the
def ense. However, by that point Carolyn Wod, a w tness who
al |l egedly could have corroborated Lee’ s tale about the gunshots
and the parking lot as well as about Jones’ appearance wth
David in the truck, had died unexpectedly. Wbod had given a
statenent to the police, but that statement did not nmention
going into the parking lot after hearing shots and sirens,

al though it did nmention seeing soneone in Jones’ truck on sone
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occasion. As a renedy for the disclosure violation, the trial

court allowed a redacted version of Wod’'s statenment to be read
into evidence at trial.

179 On appeal, the defendant challenges the trial court’s
decision to allow Sherry Ford to rebut Lee’'s testinmony about

goi ng out into the parking | ot of the Rainbow Bar in response to
gunshots and sirens. Ford testified that she had not seen Lee
at the Rainbow Bar at all in the summer of 1996, and that she
certainly had not gone into the parking ot with himin response
to shots and sirens. The defense argues that because Wod was
unavail able to corroborate Lee’ s testinony, Ford should not have
been all owed to i npeach Lee’s testinony.

180 We reviewthe trial court’s decision to allow rebuttal

testinmony and its choice of sanctions for discovery violations
for abuse of discretion. State v. Tal madge, 196 Ariz. 436, 439
1 12, 999 P.2d 192, 195 § 12 (2000); State v. Dumai ne, 162 Ari z.

392, 406, 783 P.2d 1184, 1198 (1989). In the case of discovery
vi ol ati ons involving excul patory evidence, we exam ne whether

the previously undisclosed information would have created a
reasonabl e doubt had it been presented to the jury. Dumaine,

162 Ariz. at 405, 783 P.2d at 1197. 1In this case, any inmpact on
the jury is doubtful. In addition to the fact that we cannot

know t he exact nature of Wod's testinony, the State inpeached
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Lee extensively, and his rehabilitation seens unlikely. The
State revealed Lee’s prior felony convictions and inconsistent
statements to the police, as well as his repeated adm ssions
that his heavy drug and al cohol use rendered his nenory, at
best, “fuzzy.” Whod herself mght have been subject to
i npeachnment as a drug dealer.!® Ford' s testinony rebutting Lee
was i nmpeached by her admitted strong dislike of Lee and their
continuing custody dispute over their son. Any corroboration
that Wbhod m ght have offered would likely have nmade little
difference. We find no reversible error in the trial court’s
decision to let Ford testify to rebut Lee.

L. Jury Instructions

1. Second Degree Murder

181 The defendant argues that the trial court’s failure,
sua sponte, to instruct the jury on second-degree nurder
requires reversal. Because the defendant did not request a
second-degree nurder instruction at trial or object to the
absence of one, we reviewthis issue for fundanmental error only.

State v. Dickens, 187 Ariz. 1, 22-23, 926 P.2d 468, 489-90

(1996). A sentence of death may not be inposed if the jury was

15 The record does not nmke clear whether Wod had been
convicted of drug charges, and thus whether she coul d have been
i npeached with these allegations.
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not permtted to consider alesser-included, non-capital offense
and the evidence would have supported such a verdict. Beck v.
Al abama, 447 U.S. 625, 627 (1980). The goal of this rule is to
ensure that the jury does not choose to convict the defendant of
a death-eligible offense because it faces an all-or-nothing
choi ce between that verdict and i nnocence. Spaziano v. Florida,
468 U. S. 447, 455 (1984). Failure to instruct on all |esser-
included offenses supported by the evidence constitutes
fundamental error and requires reversal. State v. Schad, 163
Ariz. 411, 417, 788 P.2d 1162, 1168 (1989).

182 In Arizona, second-degree nurder is a |l esser-included
of fense of first-degree nmurder, but felony nurder has no | esser-
i ncluded of fense. State v. Atwood, 171 Ariz. 576, 629, 832 P.2d
593, 646 (1992). The jury convicted the defendant of felony
murder with regard to all six victins.1® A Beck analysis
therefore i s unnecessary. Cf. Randall v. State, 716 So. 2d 584,
590 (M ss. 1998); Orbe v. Commonweal th, 519 S.E.2d 808, 813 (Va.
1999). Mor eover, the evidence at trial did not support a

second-degree nmurder verdict. No reversible error occurred.

2. Prior or Inconsistent Statenents

183 The trial court refused a defense instruction that

16 For two of the wvictims, the jury convicted the
def endant of preneditated first-degree nurder as well.
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would have told the jurors that they could consider prior
i nconsi stent statenents both with regard to the credibility of
a witness’'s testinmony at trial and as substantive evidence of
the truth of the witness’s prior statenents. W previously have
held that a trial court does not err by denying such an
instruction when the trial judge has no reason to believe that
the jury would inproperly limt its consideration of prior
i nconsi stent statenents and when the judge instructed the jury
about evaluating the credibility of W t nesses. State .
Wal den, 183 Ariz. 595, 614, 905 P.2d 974, 993 (1995). I'n
addition, the defendant has failed to explain how he was
prejudiced as a result of the trial court’s ruling, and indeed
has failed to present any argunent as to why we should reverse
for failure to include the proposed | anguage. Cf. State v.
Bolton, 182 Ariz. 290, 298, 896 P.2d 830, 838 (1995). We find
no error here.
3. “Bad Character”

184 The judge instructed the jury as follows about
character evidence:

Evi dence that Scott Nordstrompossessed what appeared,

according to a witness, [sic] a 9 mllineter handgun
between 5:00 p.m and 7:30 p.m on June 13, 1996 has
been admtted in this case. You nmust not consider

this evidence to prove the defendant is a person of
bad character or that the defendant acted in
conformty with that bad character. You may, however
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consider the evidence only as it relates to the

def endant’ s opportunity to commt the crimes charged

on June 13, 1996.
The defense asserts that including the word “bad” in the
instruction unduly enphasi zed t he character of the defendant and
prejudi ced him by doing so. However, this otherw se standard
character evidence instruction correctly instructs as to the use
of character evidence. Courts do not presune that jurors betray
the court’s trust and ignore their instructions. State v.
Trujillo, 120 Ariz. 527, 531, 587 P.2d 246, 250 (1978); cf.
Estelle v. McGuire, 502 U S. 62, 75 (1991) (finding a sim|lar
instruction on character evidence not erroneous). The trial
court did not err in giving this instruction.

4. Reasonabl e Doubt
185 The trial court instructed the jury using the standard
instruction on reasonable doubt from the Revised Arizona Jury
Instructions (RAJI). The trial judge refused the defendant’s
request to give the additional paragraph of reasonable doubt
instructions recomended by the comm ttee that drafted the RAJI.
We have approved giving only the standard instruction on
reasonabl e doubt on nmultiple occasions. State v. Van Adans, 194
Ariz. 408, 418 T 30, 984 P.2d 16, 26 f 30 (1999); State v.
Portillo, 182 Ariz. 592, 596, 898 P.2d 970, 974 (1995). The

trial court did not err.
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M  Denial of Rule 24 Petition
1. Jurisdictional |ssue

186 The defendant was convicted on Decenber 2, 1997, and
sentenced on May 18, 1998. Pursuant to Arizona Rule of Crim nal
Procedure 31.2.b, the clerk of the court filed a notice of
automati c appeal of the sentence of death on May 18, 1998. On
July 1, 1998, the defendant filed a nmotion to vacate the
judgment on grounds of newly discovered evidence pursuant to
Rule 24.2.a.2. The trial court denied this notion on Septemnmber
25, 1998, and the defendant did not appeal the denial at that
time.

187 In the defendant’s opening brief in the automatic
appeal, filed with this court on February 24, 2000, counse
included a challenge to the trial court’s denial of the Rule
24.2 nmotion. In response, the State questioned whether the Rul e
24.2 issue was properly before this court, and both parties
filed menoranda addressing the issue. W postponed resol ution
of the jurisdictional issue until this discussion onthe nerits.
188 Rule 31.3, which addresses judgnents and sentences,
requires that all appeals be filed within twenty days of the
entry of judgnent and sentence. Al t hough Rule 31.3 does not
address the tinme frame in which appeals of post-conviction

orders nmust occur, the court of appeals applied this tinme limt
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to all appeals, including those of a Rule 24.2 denial. State v.
wynn, 114 Ariz. 561, 563, 562 P.2d 734, 736 (App. 1977). The
def endant argues that the special rule requiring automatic
appeal of capital convictions carves out an exception for the
denial of Rule 24.2 notions in capital cases, and contends that
Rule 24.2 denials are included in the automatic appeal. See
Ariz. R Crim P. 31.2.b. While we do not agree with the
defendant’s interpretation of this rule, the parties have fully
bri efed and argued the order denying the Rule 24.2 nmotion. In
the interests of justice and judicial efficiency, we therefore
suspend the time to appeal, and address the nerits of the
defendant’s Rule 24.2 argunent. See Ariz. R Crim P. 31.20
(authorizing the court to suspend the requirements of any
section of Rule 31 in exceptional circunstances).
2. Merits of the Petition

189 The newl y di scovered evi dence on which the defendant’s
Rule 24.2 notion relies consists of: (1) allegations that David
Nordstrom falsely alleged that soneone tried to kidnap his
fam ly menbers and attenpted to arrange a scam whereby a fell ow
i nmat e named Buddy Carson woul d assault David, who then could
sue the prison for negligence; (2) Zachary Jones’ claim that
David had made statenments indicating he was the perpetrator of

these crinmes; and (3) David s statenents to another i nmate about
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| eaving no witnesses in commtting a crime. To warrant post-
conviction relief based on newy discovered evidence, the
mat eri al nmust neet five requirenments: the evidence nust be newly
di scovered, the nmotion nust show due diligence, the evidence
must not be nerely curul ative or inpeaching, the evidence nust
be material, and the evidence nmust be |likely to change the
verdict if it were introduced at trial. State v. Serna, 167
Ariz. 373, 374, 807 P.2d 1109, 1110 (1991). David Nordstrom s
al | eged deceitful acts and statenent about killing witnesses are
purely inpeachment matters, insufficient wunder Rule 24.2.
Zachary Jones’ statenments were not nerely inpeachment matters.
However, Zachary had refused, on Fifth Anmendnent grounds, to
testify to this alleged conversation at the trial of Robert
Jones for these crines, and, according to his attorney, would do
so again if a new trial were ordered.

190 We review the trial court’s decision to deny a Rule
24.2 nmotion for abuse of discretion. Serna, 167 Ariz. at 374,
807 P.2d at 1110. Here, the proffered new evidence would be
ei ther cumul ati ve i npeachnment or unavail abl e for presentation at
trial, and therefore unlikely to affect the verdict if presented
at trial. Cf. State v. Jeffers, 135 Ariz. 404, 426, 661 P.2d
1105, 1127 (1983). The trial court did not abuse its discretion

in denying the notion for post-conviction relief.

60



191 In his reply brief and at oral argument, however, the
def endant alleged that Buddy Carson would testify not only to
David Nordstrom s attenpted fake kidnaping and sham negligence
suit but also that David told hima version of the Mon Snoke
Shop robbery that did not match his testinony at trial.
Specifically, according to a police report of an interview
conducted after the jury' s verdict in defendant’s trial, Carson
told the investigating officers that David told himthat M chael
Kapp was originally a co-conspirator in the Mon Snoke Shop
robbery, that the defendant excluded Kapp at the |ast m nute,
and that David went into the shop with the defendant and Jones
but ran out scared when they began shooting. This informtion
was not presented to the trial court in the defendant’s Rule
24.2 notion, and we cannot determ ne fromthe record before us
whet her this evidence is newly discovered. W therefore affirm
the trial court’s denial of the Rule 24.2 notion wthout
prejudice to the defendant’s right to raise appropriate issues
concerning his actual innocence, ineffective assistance of
counsel, or newly discovered evidence in Rule 32 proceedings.
N. Refusal to Grant Second Counsel for Purposes of Appeal

192 The defendant’s appellate counsel noved in the trial
court for the appoi ntnment of second counsel for purposes of the

appeal . The trial judge refused this request because the
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request ed i ndi vidual had represented the defendant at trial, was
not qualified under the rules, and was not on the county
contract attorney list. The defendant alleges no prejudice as
a result of this denial, but rather cites the comments to
Arizona Rule of Crimnal Procedure 6.8 as well as the Anerican
Bar Association and National Legal Aid and Defender Associ ation
gui delines as support for his argument that second counsel
shoul d be appointed in all capital appeals. Where neither
prejudice nor a violation of the rules has taken place, we find
no reversible error. See State v. Lee, 189 Ariz. 590, 601, 944
P.2d 1204, 1215 (1997).
[11. SENTENCI NG ARGUMVENTS AND ANALYSI S

193 The defendant has not chall enged the appropriateness
of his death sentence. Even absent such a challenge, we
i ndependent |y consi der t he aggravating and mtigating
circumstances found by the trial judge to determ ne whether the
death penalty is appropriate. A R S. 8 13-703.01. A (2001).

194 The jury convicted the defendant of both felony and
premeditated first-degree nurder with respect to two victins,
Thomas Hardman and Carol Lynn Noel, and of felony nurder only
with respect to Clarence O Dell, Maribeth Munn, Arthur Bell, and
Judy Bell. The death penalty may not be inposed for felony

mur der convictions unl ess the defendant was a mmj or parti ci pant
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in the underlying felony and acted with reckl ess disregard for
human life. Tison v. Arizona, 481 U.S. 137, 158 (1987); Ennmund
v. Florida, 458 U S. 782, 797 (1982). The trial court found,
and we agree, that the defendant was a mmj or participant in the
armed robberies of both the Mwon Smke Shop and the
Firefighters’ Hall. We further agree that he nust have
anticipated that |lethal force would or m ght have been used,
particularly in the latter incident, given that he had used
| ethal force in the conm ssion of the first crinmes. The trial
court correctly concluded that the requirenments of Ennmund and
Tison were net in this case

195 Wth respect to each of the six victins, the tria
court found the State had proved three aggravating factors
beyond a reasonabl e doubt: the defendant had been convicted of
anot her offense for which a sentence of life inprisonnment or
death may be inposed (A.R S. section 13-703.F. 1), the defendant
commtted the offense for pecuniary gain (F.5), and the
def endant has been convicted of one or nore other hom cides
during the comm ssion of the offense (F.8). In the appeal of
Robert Jones, convicted for commtting these offenses with the

def endant, we upheld the trial court’s findings of F.1 or F.8Y

17 I n Jones’ appeal, we found error in the trial court’s
possi bl e “doubl e counting” of the nurders to find both the F. 1
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and F.5 with respect to these sane crines. State v. Jones, 197

Ariz. 290, 309-11 1 54-66, 4 P.3d 345, 364-66 11 54-66 (2000).
196 Al t hough the State argued the F. 6 aggravator, that the
murders were commtted in an especially heinous, cruel, or
depraved manner, the trial court did not find this factor proven
beyond a reasonabl e doubt given the rapidity of the crimes and
t he anount of speculation that would be necessary to such a
findi ng.

197 The trial court found that the defendant did not prove
any of the statutory mtigators by a preponderance of the
evi dence. The defense offered six non-statutory mtigators that
the trial court found it did not prove by a preponderance of the
evi dence: difficult childhood and fam |y background, residual
doubt, nental health issues, artistic talent, that defendant was
a follower, and successful adjustment to prison. The court
found that the defense did prove two non-statutory mtigators by

a preponderance of the evidence: enploynent history and caring

and F. 8 factors. Jones, 197 Ariz. at 311 § 65, 4 P.3d at 366
65. We noted that, while it is “mthematically possible to
satisfy both the F.1 and F.8 factors in this case w thout ever
counting a single murder twice,” because we could not determ ne
whet her the trial judge actually did so, we could not use both

the F.1 and F. 8 factors. 1d. The trial judge in this case al so
did not make clear that the aggravator analysis conplied with
the prohibition on doubl e-counting. Therefore, although the

trial court in this case found both F.1 and F. 8, we can factor
only one of those findings into our independent consideration.
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parent and famly relationships. |In addition, the trial court
found that the defense proved the non-statutory mtigating
factor of no prior convictions for serious offenses, but found
this factor devoid of mtigation in |light of the defendant’s
conviction for multiple nurders on different occasions.

198 G ven the strength of the aggravating factors and the
m nimal value of the mtigating factors, we independently
conclude that the sentence of death is appropriate.

' V. CONCLUSI ON

199 For the foregoing reasons, we affirm the defendant’s

convi cti ons and sentences.

Ruth V. McGregor, Justice

CONCURRI NG.

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice-Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice
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