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Mc GRE GOR, Justice
11 Appel l ant Kyle David Sharp appeals his conviction and

death sentence for first-degree preneditated and felony nurder.?

! Appel l ant was also convicted of kidnaping and sexual
assault and filed a Notice of Appeal from these convictions.
Appel lant failed to brief these issues on appeal, and they are
automatically affirned. See State v. Geene, _ Ariz.



W reviewthis case on direct, automatic appeal pursuant to Arizona
Revised Statutes ("A R S.") 8§ 13-4031. For the follow ng reasons,
we affirm Appellant's conviction and sentence.

l.
12 On the afternoon of June 30, 1995, Appellant, a 24-year-
old I ndiana native in the mdst of aroad trip through the Anerican
West, checked i nto Room 204 of the Sands Motel in WIIlcox, Arizona.
Appel I ant spent the evening drinking, playing pool, and snoking
marijuana at two | ocal bars. After closing tine, at approximately
1:30 a.m on July 1, 1995, Appellant returned to his room and
requested extra towels fromthe notel manager, Judith A Coughlin.
When Ms. Coughlin delivered the towels to Room 204, Appellant held
her in the roomagainst her will. He then beat her, stripped her,
sodom zed her, and ultimately strangled her to death.
13 At approximately 2:00 a.m, M. Coughlin's ten-year-old
st epson, Brandon Coughlin, heard two screans and poundi ng f oot st eps
comng fromthe roomdirectly above him Room 204. Wen Brandon
could not find his stepnother on the hotel prem ses, he ran one
block to a Crcle K and expressed his concerns to the store clerk,
who called the WIIlcox Police Departnent.
14 Oficer denn Childers, the first police officer on the
scene, arrived at the Crcle K at approximately 2:05 a.m, and

imedi ately drove with Brandon to the Sands WMdtel. O ficer

., 967 P.2d 106, 119, n.2 (1998): Ariz. R Cim P. 31.2.b.
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Chil ders then knocked repeatedly on the door of Room 204, but no
one responded. He peered through a gap in Room 204's curtains and
observed a shadowy figure by the flickering Iight of the television
set . At that point, sonmeone inside the room slowy closed the
curtains. Oficer Childers then tried calling Room 204 from the
front desk downstairs, but no one answered the tel ephone. At that
time, Brandon gave Oficer Childers a master key to the notel's
r oomns.

15 At 2:20 a.m, Oficer Childers called his supervisor,
O ficer Jacob Weaver. Oficer Waver instructed Oficer Childers
to knock again, identify hinmself as a police officer, and call back
if he received no response. Wen no one in Room 204 responded to
Oficer Childers’ second knock, he called Oficer Waver, who
arrived on the scene at approximately 2:40 a.m Both officers
banged on the door of Room 204 a third tinme, but still elicited no
response. O ficer Weaver then call ed Sergeant Kenneth Farnsworth,
who instructed the pair to enter Room 204 with the master key. At
2:50 a.m, Oficers Childers and Waver, acconpanied by a police
dog, entered Room 204.

16 When they entered the room they saw Appellant |ying on
the bed, apparently unconscious, and fully dressed except for his
shoes. Appellant's luggage sat packed in front of the notel room
door . The officers observed a hole in the wall and drywall

particles on a nearby table. Wen Oficer Waver opened the door



to the bathroom he found the victimlying naked on the fl oor, face
down, with a T-shirt wapped around her neck. The victim had a
black left eye and nultiple bruises on her body. She was not
br eat hi ng and had no pul se. Paranedics arrived on the scene within
m nutes, but were unable to revive the victim She was pronounced
dead at the hospital.

17 Upon discovering the victims body, Oficer Childers
handcuffed Appellant as he lay on the bed. The paranedics, unable
to awaken Appellant, then transported him to the hospital.
Gstensi bly believing Appellant may have suffered a drug overdose,
police searched the bed for evidence of drug use. Oficers found
the victims broken and bl oodi ed eyegl asses and a pornographic
magazi ne tucked between the mattresses.

18 Appel | ant awakened | ater that norning, handcuffed to the
rails of his hospital bed. Mrk Geyer, the registered nurse
assigned to treat Appellant, questioned him for approximtely
thirty mnutes. Sergeant Farnsworth, dressed in street clothes and
a police departnent baseball cap, renmained in the roomwhile Ceyer
questioned Appellant and recorded the entire conversation on a
m crocassette recorder that he placed on the bedstand next to
Appel | ant . During this questioning, Appellant admtted that he
called the victimand requested she bring nore towels to the room
19 Hospital personnel took bl ood sanpl es from Appel | ant and

the victimfor DNA analysis and drug testing. Senmen found in the



victims anus matched Appellant's DNA type, and blood found in
Appel lant's shorts matched the victinms. Appellant's blood tested
positive for alcohol, marijuana, and anphet am ne/ net hanphet am ne. ?
An aut opsy showed that the victimhad a | acerated anus, revealing
she was conscious while being sodom zed because the sphincter
muscl e was not relaxed during the assault. The victims hyoid
bone, the bone in the neck that supports the tongue, was fractured.
The nedi cal exam ner determ ned the manner of death to be manua
strangul ati on.
110 After a six-day trial, a jury convicted Appellant of
ki dnapi ng, sexual assault, and first-degree nurder. Al twelve
jurors found Appellant guilty of both preneditated nurder and
fel ony nurder. On the first two counts, kidnaping and sexua
assault, the judge sentenced Appellant to twenty-one and fourteen
years respectively. The judge sentenced Appellant to death on the
first-degree nurder count, finding that the killing was especially
cruel, heinous, and depraved beyond a reasonabl e doubt and that no
mtigating evidence, statutory or non-statutory, was sufficient to
overcone the single aggravating factor.

.

111 Appel I ant appeals his first-degree nurder conviction on

2 The hospital characterized the blood tests as
"presunptive." The Arizona Departnent of Public Safety |aboratory
| ater conducted its own drug testing. The result of this second
test indicated no presence of nethanphetamne in Appellant's
system



ei ght separate grounds. For the reasons discussed below, we find
none of Appellant's argunents persuasive and uphold the jury's
verdi ct.

A
112 Appel lant first argues that the trial court should have
suppressed evidence officers discovered when they entered Room 204
W thout a search warrant. A trial court's ruling on a notion to
suppress evidence wll not be set aside absent a clear abuse of
di scretion. See State v. Fisher, 141 Ariz. 227, 236, 686 P.2d 750,
759 (1984). We conclude that the trial court did not abuse its
discretion when it admtted the evi dence because the energency aid
exception to the warrant requirenent justified the officers' entry
into Appellant's notel room
113 The energency aid exception to the warrant requirenment
allows law enforcenent officers to enter a dwelling if they
reasonably believe soneone inside needs imediate aid or
assistance. To fall within the enmergency aid exception, a search
must be notivated primarily by safety concerns and not by the
desire to seize evidence. |1d. at 237, 686 P.2d at 760.
114 O ficers delayed entry into Room 204 for alnost forty
mnutes after Oficer Childers obtained a set of master keys
Del ay al one, however, does not bar reliance on the enmergency aid
exception. In Fisher, this court found a forty-five m nute del ay

reasonabl e because "[t]he trial court could reasonably have



inferred that the delay was due to the police officers' reluctance
to make a warrantl ess entry absent good reason to believe there was
an energency." 1d. at 238, 686 P.2d at 761. The sane reasoning
applies here. Oficers Childers and Waver testified at the
suppression hearing that they grew concerned because Ms. Coughlin
was m ssing, screans were heard from Room 204, and no one woul d
answer the door or the tel ephone. Gven the cunul ative inpact of
these facts, the trial court did not abuse its discretion when it
determ ned that the officers acted properly when they reasonably
beli eved an energency existed to justify a warrantless entry into
Room 204.
B.

115 Appel lant, citing Arizona v. Hicks, 480 U S. 321, 107 S
Ct. 1149 (1987), next argues that even if the initial entry into
Room 204 was proper, the officers inproperly conducted a
warrantl ess search between the mattresses of Appellant's bed.
Appel I ant contends that the trial court abused its discretion when
it admtted evidence found during the search because the officers
needed separate probabl e cause to conduct this separate intrusion
into Appellant's privacy. In Hicks, the United States Suprene
Court held that police actions in noving stereo equi pnent to | ocate
serial nunbers constituted a separate search that had to be
supported by separate probabl e cause, even though the officers were

lawful ly present in the apartnment where the equi pnent was | ocat ed.



ld. at 326, 107 S. C. at 1153. In this case, Appellant's
unresponsi ve state gave police separate probabl e cause to inspect
the i nmmedi ate area surroundi ng Appellant for anything that m ght
explain his condition and hel p nmedi cal personnel treat him

116 Appel | ant asserts that police could not have been | ooki ng
for materials to explain his nedical condition because trial
testinony suggests that the officers may have t hought Appel | ant was
f el gni ng unconsci ousness. The record reveals that the officers
i ndeed were uncertain about Appellant's condition. Oficer Waver
initially testified that Appellant appeared unconscious, but |ater
testified that Appellant squinted and noved his eyelids while |lying
on the bed and seened to stand on his own power when he was being
carried fromthe notel room Sergeant Farnsworth testified that
Appel lant walked wth officers out of the notel room for
approximately ten feet until his feet began to drag. Far nsworth
further testified that when paranedics placed anmonia inhal ant
under Appellant's nose, Appellant tilted his head back and opened
his nmouth, and tears ran down his face. The bizarre scene the
of ficers encountered when they entered Room 204, the outward signs
of Appellant's unconsci ousness, and the testinony of record, permt
the conclusion that the officers were unable to determ ne at that
ti me whet her Appellant was truly unconscious or nerely feigning his
condition. Therefore, the trial court did not abuse its discretion

when it determned that the officers had probable cause for the



mattress search

117 Furthernore, even if the trial court erred by admtting
the results of the mattress search, the error was harm ess. An
error is harmess if the court is "satisfied beyond a reasonable
doubt that the evidence did not inpact the verdict." State v.
Romanosky, 162 Ariz. 217, 223, 782 P.2d 693, 699 (1989). Gven the
overwhel m ng wei ght of the evidence against Appellant, including
t he physi cal evidence of his guilt and the facts that Appellant and
Ms. Coughlin were the only people in Room 204 and the door was
| ocked fromthe inside, the jury would have found that Appellant
commntted the nurder beyond a reasonable doubt even if the
eyegl asses and pornographi ¢ nagazi ne had not been admtted into
evi dence. See State v. Fulmnante, 161 Ariz. 237, 245, 778 P.2d
602, 610 (1988) (holding that adm ssion of evidence is harmless if
it is cunulative to other legitimtely admtted evidence that
establi shes a defendant's guilt beyond a reasonabl e doubt).

C.

118 Appel l ant contends that the trial court inpermssibly
admtted into evidence his recorded, non-Mrandi zed statenents to
Nurse Ceyer. This court reviews a trial court's decision to adm t
a defendant's non-Mrandized statenents under an abuse of
discretion standard. See State v. Ross, 180 Ariz. 598, 603, 886
P.2d 1354, 1359 (1994). Statenents stemmng froma state actor's

custodial interrogation of a defendant are not adm ssi bl e unl ess he



is warned of his Fifth Amendnent "right to remain silent” and that
"anything said can and will be used against [him in court."
Mranda v. Arizona, 384 U.S. 436, 469, 86 S. Ct. 1602, 1625 (1966).
119 The State concedes here that Appellant was in police
cust ody when Nurse Geyer questioned himat the hospital. Even if
a defendant is in custody, however, Mranda warnings are required
when a nedi cal professional conducts an interrogation only if that
medi cal professional is a state actor. See Estelle v. Smth, 451
U.S. 454, 468, 101 S. C. 1866, 1876 (1981) (holding that a
defendant's jail house statenents to a court-appointed psychiatri st
could not be used against himin the penalty phase of a nurder
trial because the psychiatrist failed to give the defendant M randa
war ni ngs). See also State v. Vickers, 129 Ariz. 506, 633 P.2d 315
(1981), rev'd on other grounds, Ricketts v. Vickers, 798 F.2d 369
(9th Gr. 1986) (habeas corpus proceeding) (holding that the
prosecution could not admt inits case-in-chief statenents Vickers
gave to a psychol ogi st associate enployed at the state prison
because the enployee failed to give Mranda warnings to Vickers
before questioning him. Fulfilling the state action requirenent
i s essential because the protections contenpl ated by the Fourteenth
Amendnent, and by incorporation of the Fifth Anendnent, apply only
to state actors, not to private parties. See Jackson v.
Metropolitan Edison Co., 419 U S. 345, 349, 95 S. C. 449, 453

(1974) (affirmng "the essential dichotony" in the Fourteenth
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Amendnent "between deprivation by the State, subject to scrutiny

under its provisions, and private conduct, 'however discrimnatory

or wongful,' against which the Fourteenth Amendnent offers no
shield")(citation omtted). Id.
120 Even if we were to regard Nurse Ceyer as a state actor

any error inadmtting Appellant's statenents was harnl ess. First,
as discussed above, the evidence of Appellant's guilt 1is
overwhel m ng. Second, the only statenent Appellant nade to Nurse
Geyer linking himto the nurder was that he asked the victimto
deliver towels to his room Even if we regard this statenent as
i ncul patory, independent evidence, nanely the stack of towels found
in Appellant's notel room establishes that the victi mwent to Room
204 to deliver towels.
D

121 Appel | ant next argues that the State's description of the
drywal | particles found on a table in Room 204 as "white powder"
constituted prosecutorial m sconduct because the reference
erroneously led jurors to believe the substance was cocai ne or
met hanphet am ne. This argunment is neritless. In his opening
statenment, the prosecutor did nention white powder, but described
it in his next breath as drywall and gypsum powder. At trial, the
prosecution again nmentioned the presence of white powder dust on a
tabl e, but testinony indicated that the corner of the table covered

with the powder appeared to match a hole in Room 204's drywall.
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Hence, the State did not mslead the jury into believing the white
powder was sonething other than drywall. Moreover, even if the
State did sonehow m sl ead the jury, Appellant wai ved his objection
because he failed to make it at trial. See State v. Kenp, 185
Ariz. 52, 62, 912 P.2d 1281, 1291 (1996) (holding that instances of
prosecutorial m sconduct are waived if not objected to at trial).
E

122 Appel l ant al so argues that the trial court abused its
discretion when it admtted into evidence three pornographic
magazi nes found in Appellant's notel room The State contends that
Appel I ant wai ved his objection to this evidence because he failed
to object toits admssion at trial. Because defense counsel filed
a pre-trial notion to suppress the evidence, which the trial court
deni ed, Appellant did not waive his objection. See State v.
Li ndsey, 149 Ariz. 472, 476, 720 P.2d 73, 77 (1986) (holding that
an objection raised in a notion to suppress evidence preserves the
i ssue for appeal despite the lack of further objection at trial).
We therefore turn to the nerits of the argunent.

123 Pornographic materials are admssible at trial if the
material is relevant to an issue in the case and the danger of
unfair prejudice does not substantially outweigh the probative
val ue of the evidence. See State v. Gannis, 183 Ariz. 52, 57, 900
P.2d 1, 6 (1995). Although the probative val ue of the pornographic

magazi nes was |imted, their adm ssion was rel evant to the i ssue of
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prenedi tati on because t he magazi nes tended to showthat Appellant's
nmotive in calling the victimup to his roomwas sexual. The danger
of unfair prejudice also was |limted because the pornographic
magazi nes were cunul ative to other evidence of sexual npotive and
prenmedi tation. Moreover, no actual prejudice occurred because the
prosecution did not enphasize this evidence at trial. Thus, the
trial court did not err when it admtted the pornographic
magazi nes. 3

F
124 Appel I ant' s next contentionis that the trial court erred
when it failed to conduct a new Frye* hearing in response to
def ense counsel's concern about the reliability of the RFLP nethod
of DNA analysis as a science. This court already has determ ned
al ready that RFLP nethodol ogy generally is accepted in Arizona as
reliable. See State v. Bible, 175 Ariz. 549, 590, 858 P.2d 1152,
1193 (1993); State v. Tankersl ey, 191 Ariz. 359, 362, 956 P.2d
486, 489 (1998). W find no error.

G
125 Appel l ant al so argues that the trial court should have

inquired into the status of the relationshi p between Appel |l ant and

3 Furthernore, had the trial court erred in admtting this
evidence, the error would be harmless given the overwhel mng
evidence of Appellant's guilt. See Romanosky, 162 Ariz. at 223,
782 P.2d at 699; Fulmnante, 161 Ariz. at 245, 778 P.2d at 610.

4 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
13



hi s attorney because two prospective jurors expressed concern about
the adequacy of defense counsel before trial. W find this
argunent unpersuasi ve. First, the record fails to reflect that
ei ther defense counsel or Appellant ever told the trial court that
t he qual ity of their attorney-client relationship was
unsati sfactory. Second, the trial judge took action when the
jurors rai sed conpetency concerns. In the presence of counsel, the
judge spoke with the two prospective jurors individually and
explained that their task was to decide the case based on the
evi dence presented, not on their perception of the attorneys and
their individual |awering styles. The first prospective juror
admtted that he was evaluating the attorney before he had heard
the facts, and the second prospective juror stated that he could
base his decision on the evidence presented despite his concerns.
Fol | ow ng these conversations, the trial judge concluded that the
jurors could render a fair and inpartial verdict and did not
di sm ss them

126 W reviewa trial court's determnation that a juror can
render a fair and inpartial verdict under a clear abuse of
di scretion standard. See State v. Lavers, 168 Ariz. 376, 390, 814
P.2d 333, 347 (1991). Prejudice will not be presuned, but nust
appear affirmatively fromthe record. See State v. MDaniel, 80
Ariz. 381, 298 P.2d 798 (1956). Gven the facts here, the tria

court did not abuse its discretion when it determ ned that each
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prospective juror could render a fair and inpartial verdict.
H.

127 Finally, Appellant argues that the trial court erred in
failing to give the jury second-degree nurder and voluntary
i ntoxication instructions. These argunents also |ack nerit.

128 Appel l ant cites Beck v. Al abama, 447 U. S. 625, 100 S. C.
2382 (1980), for the proposition that the trial court was required
to give the jury a second-degree nurder instruction. In Beck, the
Court held that the death penalty may not be inposed after a jury
verdict of guilt of a capital offense unless the jury was permtted
to consider a verdict of guilt of a lesser included of fense when
the evidence warrants it. Id. at 2389. 1In this case, Appellant
refers us to no evidence that supports a second-degree nurder
instruction, and our own review of the record discloses none
Moreover, the Court's primary concern in Beck "was that a jury
convinced that the defendant had commtted sone violent crinme but
not convinced that he was gquilty of a capital crine mght
nonet hel ess vote for a capital conviction if the only alternative
was to set the defendant free with no punishnment at all." Schad v.
Arizona, 501 U S. 624, 646, 111 S. C. 2491, 2504 (1991). Thi s
trial court adhered to the nandate of Beck and Schad by giving jury
instructions about the |esser offenses of kidnaping and sexua
assaul t. Finally, we recognize no lesser included offense to

felony nurder. See State v. Dickens, 187 Ariz. 1, 23, 926 P.2d
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468, 490 (1996).

129 Appel I ant al so contends that Vickers, 798 F.2d at 369,
required the trial court to give a second-degree nmurder instruction
tothe jury. In Vickers, the NNnth Grcuit held that a judge nust
gi ve a second-degree nurder instruction if "the evidence at trial
woul d have supported a second degree nurder conviction." ld. at
371 (holding a second-degree nurder instruction was required
because the jury may have believed evidence from a defense expert
that Vickers suffered frominpul sive aggression as a result of an
epi l eptic disorder). Unlike Vickers, however, counsel in this case
presented no evidence to show that the killing could sonehow fit
the rubric of second-degree nmurder. Al evidence points either to
felony nmurder, given that the killing occurred in the course of a
ki dnapi ng and sexual assault, or to preneditated nurder, given that
Appel lant called the victimto his roomand brutally assaulted and
strangl ed her before her death. Thus, the trial court did not err
when it failed to give a second-degree nurder instruction to the
jury.

130 Appel | ant argues that the judge should have instructed
the jury on voluntary intoxication because the jury coul d consi der
intoxication in determning Appellant's nental state. However,
A RS 8 13-503 expressly states that voluntary, tenporary
intoxication is not a defense to any crinme or culpable nenta

state. See State v. Mtt, 187 Ariz. 536, 541, 931 P.2d 1046, 1051
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n.5 (1997). The trial court did not err when it refused to give a
vol untary intoxication instruction.

[T,
131 Appel l ant contends that the trial court erred when it
i nposed the death penalty. For the follow ng reasons, we uphold

the decision of the trial court.

A
132 Appellant first argues that the trial court failed to
properly weigh the aggravating and mtigating evidence. In

accordance with AR S. 8 13-703.01, we independently review the
trial court's findings regarding aggravating and mtigating
circunstances. See State v. Dyerf, 191 Ariz. 583, 595, 959 P.2d
1274, 1286 (1998). We begin our analysis with the aggravating
factors. The trial court found the presence of one aggravating
factor, nanely that Appellant nurdered the victimin an especially
cruel, heinous, and depraved manner. See AR S. 8§ 13-703.F.6. W
uphold the trial court's finding of cruelty and therefore need not
reach the heinous/depraved i ssue. See State v. Towery, 186 Ari z.
168, 187, 920 P.2d 290, 309 (1996) (holding that a trial court's
finding of «cruelty beyond a reasonable doubt sufficiently
establishes the F.6 factor).

133 The trial court found beyond a reasonable doubt that
Appel lant commtted the crinme in an especially cruel manner due to

t he great physical and enotional pain the victimsuffered while she
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was sexual |y assaulted and nurdered. A nurder is especially cruel

if the defendant inflicts physical pain upon the victimbefore her
death. See State v. Kiles, 175 Ariz. 358, 371, 857 P.2d 1212, 1225
(1993). This court previously has upheld a finding of cruelty when
a defendant sodom zed a victim and then strangled himto death

See State v. Cook, 170 Ariz. 40, 61, 821 P.2d 731, 752 (1991). The
evi dence here established beyond a reasonabl e doubt that the victim
was conscious and suffered physical pain while she was brutally
beat en, sodom zed, and ultimately strangled. The victimincurred
def ensi ve wounds and scratched Appellant in a vain attenpt to
defend herself, showi ng that she anticipated her horrible fate and
suffered nental anguish during the attack. Therefore, we uphold
the trial court's finding of the F.6 aggravating factor.

134 We turn next to the mtigating evidence. |In sentencing
a defendant, the trial judge nust consider all statutory mtigating
factors and all relevant mtigating evidence a defendant proffers
to determne whether it constitutes a non-statutory mtigating
factor. See State v. Gl brandson, 184 Ariz. 46, 69, 906 P.2d 579,

602 (1995); State v. Fierro, 166 Ariz. 539, 551, 804 P.2d 72, 84
(1990). The trial court, however, has discretion to decide how
much wei ght to give each mtigating circunstance that the def endant
proves by a preponderance of the evidence. See State v. Hyde, 186
Ariz. 252, 282, 921 P.2d 655, 685 (1996).

135 Appel  ant argues that the trial court failed to consider

18



or give sufficient weight to the followng statutory and non-
statutory mtigating factors: (1) dimnished capacity to
appreci ate the wongful ness of his conduct and conformhis actions
to the law due to nental inpairnment, childhood trauma, and
subst ance abuse; (2) age; (3) police negligence; (4) lack of prior
felony record; and (5) felony murder instruction given at trial.
We address each of these mtigating circunstances separately.

136 The trial court rejected Appellant's assertion that he
| acked the capacity to appreciate the wongful ness of his conduct
and experienced a dimnished ability to conformhis actions to the
| aw when he commtted the offense. See A RS § 13-703.G 1. At
his sentencing hearing, Appellant presented testinony from two
psychol ogi sts, Dr. Thomas Streed and Dr. Joseph Geffen, in an
attenpt to show that he was suffering from a psychol ogical
phenonmenon called agitated delirium when he commtted the crine.
According to Dr. Streed's testinony, agitated delirium is a
condition that my result when one conbines alcohol and
met hanphet am ne, thereby causing the sufferer to becone
hypertherm c, psychotic, and then |ethargic. In a state of
agitated delirium a person dissociates from reality and
experiences dimnished cognitive function. Nei t her psychol ogi st
could testify to any instance in which a person in a state of
agitated delirium commtted a sexual assault, and Dr. Streed

testified that an individual's thoughtful destruction of evidence
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or concealnment of a crinme would contraindicate a diagnosis of
agitated delirium

137 Based on his limted know edge of agitated delirium and
his review of the facts, Dr. GCeffen could not testify wth any
degree of certainty that Appellant was in a state of agitated
delirium when he commtted the crine. In contrast, Dr. Streed
testified to a reasonable nedical probability that Appellant
suffered fromthis di sorder the night of the nmurder even though Dr.
Streed had no personal experience with agitated delirium The
trial judge, however, expressly found that Dr. Streed' s testinony
| acked credibility.

138 Sonme evidence in the record supports a finding of
agitated delirium Appellant appeared unconsci ous and was sweaty
and hot when officers entered Room 204, which is consistent with a
| ethargic and hyperthermc state. Appellant also self-reported a
hi story of bl ackouts associated with his use of drugs and al cohol .
139 On the other hand, substantial evidence supports the
concl usi on that Appellant was not suffering fromagitated delirium
and was not in a dissociative state when he nurdered the victim
First, Appellant's blood al cohol Ievel, neasured at the hospital
bef ore he regai ned consci ousness, was .085, a |level |ess than the
legal limt for intoxication. Second, the bartender who served
Appel I ant drinks from approximately 11:00 p.m wuntil closing tine

testified that Appellant did not appear intoxicated, carried on a
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normal conversation with her, and did not stagger. Finally,
Appel | ant took several steps to clean up and conceal evidence after
t he nurder. He renoved his bloody shorts, packed them in his
suitcase, which was placed by the front door, and fully dressed
hi rsel f except for his shoes. He cl osed the bathroom door to
conceal the victims body. He placed the victims eyegl asses and
a pornographic nmgazine between the mattresses, apparently to
conceal them He drew the curtains to his roomto prevent the
officers from observing his actions. These efforts support a
finding that Appellant's cognitive function was quite intact after
the killing and indicate that Appellant was not in a dissociative
state or suffering fromagitated deliriumthe night of the nurder.
140 Appel I ant al so presented evidence intended to show t hat
he was unable to appreciate the wongful ness of his conduct or
conformhis actions to the law due to his traumatic chil dhood and
long history of substance abuse. Appel lant reported to
psychol ogi sts that he was sodom zed by an ol der stepbrother from
the age of five through thirteen. Appellant also reported that his
st epf at her was physi cal | y abusi ve and his natural parents were both
al cohol i cs. Appel lant further reported his own long history of
al cohol and drug abuse.

141 Evi dence of a childhood |ike that described above, no
matter how horrific, cannot be given substantial weight as a

statutory or non-statutory mtigating factor when the evidence is
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as limted as in this case. See State v. Jackson, 186 Ariz. 20,
31, 918 P.2d 1038, 1049 (1996). First, Appellant offered only
self-reported evidence, which the trial court could not
corroborate. This court has repeatedly held that self-reported
evi dence may be given little or no mtigating weight. See State v.
Gal l egos, 185 Ariz. 340, 344-45, 916 P.2d 1056, 1060-61 (1996)
(discounting an expert's report of intoxication because it was
based solely on the defendant's self-reporting); State v. Mirray,
184 Ariz. 9, 45, 906 P.2d 542, 578 (1995) (rejecting historica
subst ance abuse as a mtigating factor because evidence of the
abuse was sel f-reported and uncorroborated); State v. Stokley, 182
Ariz. 505, 520-21, 898 P.2d 454, 469-70 (1995) (discounting an
expert's opinion that the defendant's capacity to appreciate the
wrongful ness of his conduct when he commtted the crines was
di m ni shed because it was based entirely on the defendant's self-
reported al cohol consunption and blackout on the night of the
mur der s) .

142 Second, Appellant failed to show a causal connection
between his traumatic chil dhood or history of substance abuse and
his actions on the night of the nurder. W have previously
explained that we require a causal connection to justify
consi dering evidence of a defendant's background as a mtigating
circunstance. See State v. R enhardt, 190 Ariz. 579, 592, 951 P.2d

454, 467 (1997) (holding that a history of substance abuse is only
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a mtigating factor when a causal connection exists between the
al cohol and drug abuse and the crine); State v. Jones, 185 Ariz.
471, 490-91, 917 P.2d 200, 219-20 (1996) (holding that a chaotic
and abusive childhood is only a mtigating factor wth evi dence of
a causal connection between the abuse and the crine). Because
Appellant failed to establish a causal connection between his
unfortunate childhood or his abuse of drugs and alcohol and his
crimnal actions, synpathy for those events does not justify
allowing him to receive dimnished punishnment for this brutal
nmur der .

143 Appel l ant al so argues that the trial court should have
considered his age as a statutory mtigating factor on the ground
that he was immture and had difficulty relating well to wonen.
See AR S 8§ 13-703.G 5. This court |ooks to "such factors as a
defendant's intelligence and past experience to determ ne whet her
age is amtigating circunstance.” State v. Atwood, 171 Ariz. 576,
652-53, 832 P.2d 593, 669-70 (1992). Psychol ogi cal testing
reveal ed Appellant to be of average to above average intelligence.
In addition, Appellant was twenty-four at the tine of the nurder,
had been married, and was living an adult lifestyle. W agree with
the trial court that Appellant's age is not a statutory mtigating
factor.

144 Next, Appellant contends that the trial court erred when

it failed to consider police negligence as a non-statutory
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mtigating circunstance. Appellant argues that |aw enforcenent's
forty-mnute delay in entering Room 204 was negligent and nust be

considered a non-statutory mtigating factor because the victins

life mght have been spared had officers entered sooner. e
di sagr ee.
145 According to the United States Suprene Court, a tria

judge nust "not be precluded from considering, as a mtigating
factor, any aspect of the defendant's character and record and any
of the circunstances of the offense that the defendant proffers as
a basis for a sentence | ess than death." Lockett v. Chio, 438 U. S
586, 604, 98 S. C. 2954, 2964-65 (1978). See also State v.
W | | oughby, 181 Ariz. 530, 547, 892 P.2d 1319, 1336 (1995) (court
must consider all mtigating aspects of a defendant's character and
ci rcunst ances). The police delay in this case is not relevant,
either to a circunmstance of the offense or to any aspect of
Appel lant's character and record, and therefore cannot be
considered a mtigating factor. Moreover, although the officers

forty-mnute delay in entering Room 204 del ayed nedi cal attention
for the victim paranmedics did not find the victimalive, and no
evidence in the record suggests that she would have been found
alive had police acted nore quickly. The victim died because
Appel  ant strangl ed her, not because police delayed their entry
into Appellant's notel room

146 Appel l ant al so argues that the trial court failed to give
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sufficient weight to Appellant's lack of a prior felony record as
a non-statutory mtigating circunstance. It is true that Appell ant
had no felony convictions prior to the events of July 1, 1995.
Appellant's crimnal record does, however, i nclude eight
m sdeneanor convictions. Gven Appellant's long crimnal history,
his lack of a prior felony conviction deserves little mtigating
weight in this case.

147 Appel  ant further contends the trial court erred when it
failed to regard the giving of a felony nurder instruction at trial
as a non-statutory mtigating circunstance. We di sagree. This court
has held that a felony nurder instruction "may be mtigati ng where
there is some doubt as to a defendant's specific intent to kill."
State v. Henry, 189 Ariz. 542, 552, 944 P.2d 57, 67 (1997).
Appel lant's actions in savagely beating and strangling the victim
to deat h, however, underm ne any argunent that he did not intend to
kill the victim Moreover, the jurors unani nously found Appel | ant
guilty of first-degree preneditated nurder as well as felony
murder, indicating that they found intent to kill. See Atwood, 171
Ariz. at 648-49, 832 P.2d at 665-66 (holding that the giving of a
fel ony nurder instructionis not arelevant mtigating circunstance
when the defendant acted alone to kill the victin). W therefore
conclude that the giving of a felony nmurder instruction is not a
non-statutory mtigating circunstance.

148 After i ndependent |y wei ghi ng t he mtigating
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ci rcunstances, we hold that these factors are insufficient to
outweigh the finding of cruelty and affirm the decision of the
trial court.
B.

149 Appel  ant argues on two fronts that Arizona's capita

sentenci ng schene viol ates the Ei ghth Anendnent. First, Appell ant
contends that Arizona's capital sentencing schene does not provide
st andar di zati on and gi ves prosecutors unfettered di scretionto seek
the death penalty. The United States Suprene Court has rejected
this argunent, and we need not consider it here. See Gregg V.
Georgia, 428 U S. 153, 198, 96 S. C. 2909, 2937 (1976). Second,
Appel  ant argues that execution by lethal injection constitutes
cruel and unusual punishnent. W have already rejected this
argunent, and we decline Appellant's invitation to reconsider our
decision. See State v. Hi nchey, 181 Ariz. 307, 315, 890 P.2d 602,
610 (1995).

C.

150 Appellant's final contention is that the trial court
erred when it failed to conduct a proportionality review of
Appel l ant's death sentence. W reject this argunent. This court
has explicitly held that trial courts should not conduct a
proportionality review of a defendant's death sentence. See State

v. Salazar, 173 Ariz. 399, 411, 844 P.2d 566, 578 (1992).
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| V.
151 For the foregoing reasons, we

convi ction and death sentence.

affirm Appellant's

Ruth V. MG egor,

CONCURRI NG

Thomas A. Zl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Frederick J. Martone, Justice
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