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FELDVAN, Justice

11 Di vision One of the court of appeals renmanded this case
for resentencing, holding that thetrial judge failedto conmply with
A RS 8 13-702(B), whichrequires the judge to state “on the record
at the tine of sentencing” the reasons for not i nposi ng t he presunptive
sentence. The court held that because the error was structural, a
harm ess error analysis could not be applied. State v. Harrison,

273 Ariz. Adv. Rep. 53, 1998 W. 394914 (App. 1998). D ssenting, Judge

Noyes concl uded t hat remand was unnecessary because a harnl ess error
anal ysis should be applied. 1d. at __ , 1998 W 394914, at *9-10.
The majority's view was based on a 1983 Division One opinion, State

v. Holstun, 139 Ariz. 196, 677 P.2d 1304 (App. 1983). In 1986,

however, Division Two fol |l owed t he Hol stun di ssent and held t hat the
failure to state aggravating circunstances on the record could be

harm ess. See State v. Ybarra, 149 Ariz. 118, 120, 716 P.2d 1055,

1057 (App. 1986). The Ybarra court concluded that because the
sentencing transcript “fully supports a mtigated sentence,” the error
was technical and was “harnl ess beyond a reasonabl e doubt.” 1d.

12 We granted reviewto resol ve the conflict between Hol stun
and Ybarra. See Rule 23 (c)(3), Ariz.R CGv.App.P. We have

jurisdiction under article VI, 8 5(3) of the Arizona Constitution.

FACTS
13 El bert Harrison, Jr. (Defendant) passed a hi ghway patr ol
motorcycle officer at a speed of 100 m | es per hour, then swerved
and | eft the highway, pursued by the officer. After running a red
i ght at high speed, Defendant finally cane to a stop, left his car,

and charged the officer, yelling obscenities and threateninginjury.



When the officer drew his pistol, Defendant stopped but refused to
conply with the officer's instructions, instead charging a second
time. Despite having been hit with pepper spray, Defendant conti nued
to threaten and di sobey the officer. He nmanaged to return to his
car, attenptedtorun over the officer, andthen fled. Agai n pursued,
Def endant reached a dead end, left his vehicle, and ran. He was
finally captured by other police officers who had joinedthe pursuit.
After resisting, Defendant was taken to a police facility, where he
becane even nore viol ent and attacked a group of officers. Defendant
was eventually charged with four fel onies —one count of unlawful
flight, and three counts of aggravat ed assaul t agai nst police officers.
He was tried and convicted on all counts.
14 At sentencing, the prosecutor requested aggravated
consecutive sentences anounting to al nost ten years. The probation
of fi cer recommended aggr avat ed consecuti ve sentences totaling seven
and one-half years. The trial judge i nposed an aggravat ed sentence
of three years for the flight charge (a class 5 felony) and an
aggravat ed sentence of 2.25 years! for each of the three aggravated
assault charges (class 6 fel oni es), but nade al | sentences concurrent.
Thus Defendant's sentence totaled only three years.
15 The trial judge made the foll ow ng comment s at t he sent ence
heari ng:

| " ve considered all of the factors and find the

fol |l ow ng aggravating factors to be present: For

your own sake, M. Harrison, please learn to

speak in a different fashi on when you interact

wth the community at |arge. You are probably
t he nost foul nout hed i ndividual | have ever net.

! W note, as didthe court of appeal s, that a di screpancy exists
bet ween the sentencing transcript and the sentencing mnute entry
regarding Count Il1. The sentencing transcript shows a sentence of
2.5 years while the mnute entry shows 2.25 years.
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Your conduct, your words when you were first
pul | ed over at that bank, set off a chain of
events whi ch you are nowpaying for. If you had
seen fit to control yourself, to control your
anger and deal with the situation in the manner
that i s warrant ed, you woul d probabl y not be here
or you woul d be here faci ng much | esser char ges.

You engaged i n conduct and you have acknow edged
t hat you make no excuses for your behavior. And
by that I will nean to say that you accept
responsi bility for your conduct. That is a good
thing, M. Harrison, you should do that.

You fled from the police. | heard all the
evidence and | ' mnot going to repeat it. There
are, | guess, sone disputes about what the

evi dence established, but you fled from the
pol i ce when you shoul d have st opped. After that
the police tried to cal myou down, and then |
agree with your attorney, that the events once
you were taken to the station transpired very
qui ckly and | believe that the events there were
out of control.

M. Harrison, whatever your beliefs are, whet her

the?/ be per sonal , religious, nor al ,
phi | osophical, " mnot here to questi onthemand
|"'mnot here to take issue with them but you
have to understand that you, |like ne, |ike your

| awyer, M. Pappalardo, all of us live in a
socl ety where there are certain standards of
behavi or that are expected and we all have to
follow them M. Harrison. And that means
respecting authority, whether it be the police
or school teacher, whatever that represents,
what ever we feel we have to do to get al ong as
acivilizedsociety. That's what we're here for.
One cannot deci de things are bad and then start
beati ng up police of fi cers because you t hi nk t hat
that is, from your perspective and from your
background, that that isthethingthat's called
for. If all of wus did it, we wuld be
bar barians, M. Harrison. The streets woul d not
be safe for our children.

| woul d hope that youlistento nmy words and t he
words that were spoken on your behalf by the
Nat i on of IslamCaptain and | earnto channel your
energy in anore positive and fruitful fashion.
And if you don't, M. Harrison, you're goingto
prisonfor alongtime. You re goingto be back
here shortly and that's where you're going to
end out. Beating up police officers, usingthe
ki nd of | anguage, behaving | i ke you have, that's
not acceptable, M. Harrison. Anerica, Arizona,
is made up of diverse people. | believe people



have degrees of tolerance but not to the extent
t hat you have chal |l enged by your behavi or.

16 On appeal, Defendant argued that the trial judge failed
to conply with 8 13-702(B), which reads as foll ows:
B. The upper or lower term. . . may be i nposed

only i f the circunstances alleged to bein

aggravation or mtigation of thecrine are

found to be true by the trial judge upon

any evidence or information introduced or

submtted to the court prior to sentencing

or any evidence previously heard by the

judge at the trial, and factual findings

and reasons i n support of such findings are

set forth on the record at the tine of

sent enci ng.
(Enphasi s added.) Subsection (C) lists fourteen factors that the
sent enci ng judge shoul d consider as aggravating circunstances and
adds a final section: “[a]lny other factors which the court may deem
appropriate to the ends of justice.” A RS. § 13-702(C)(15).2
17 The court of appeals held that the trial judge had not
conplied with 8 13-702(B). The judge’s coments did “not include
a finding of an aggravating factor under AR S. 8§ 13-702(C). The
only factor identifiedwas Defendant's flight frompolice. But flight
was an el ement of one of the substantive crinmes and is not a factor
inaggravation. . . .” Harrison, 273 Ariz. Adv. Rep. at ___, 1998

WL 394914, at *8; see also State v. Tinajero, 188 Ariz. 350, 357,

ZSimilarly, 8§ 13-702(D) contains a list of mitigating circum
stances t he judge shall consider, including a “catch-all” provision
, and concludes withthe followi ngdirectionstothe sentencing judge:

| n det er m ni ng what sentence to i npose, the court
shal | take i nto account t he anount of aggravati ng
ci rcunst ances and whet her t he anount of mti gat -
ing circunstances is sufficiently substanti al
tocall for thelesser term |If the court finds
aggravating ci rcunst ances and does not find any
m tigating circunstances, the court shall inpose
an aggravat ed sentence.
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935 P.2d 928, 935 (App. 1997) (elenent of crime cannot be used as
8§ 13-702 sentencing factor unless under facts of case it “rises to
a |l evel beyond that whichis nmerely necessary to establish an el enent
of the underlyingcrime”). Because the Holstunrul e forbids aharni ess
error analysis, the court remanded the case for resentencing.
18 Judge Noyes’ di ssent poi nted out that consideringthe facts
of the case, the concurrent sentences were “manifestly |l enient” and
that the sentencing transcript showed that many aggravating and few
mtigating factors existed. Nothing woul d be gai ned by remand because
t he j udge' s reasons coul d be identifiedfromthe sentencingtranscript.
Thus Def endant had no real conplaint, and by not objecting, the state
wai ved any conplaint it mght have had. Harrison, 273 Ariz. Adv.
Rep. at__ , 1998 W 394914, at *9-10.
19 VWhile there is nuch to be said for the dissenter’s view,
particularly froma pragmati c standpoint, we believe the majority
was correct and that Holstun is the better rule.
110 The court's words in Hol stun bear repetition:

There is value in requiring every sentencing

judge to say why he or she is enhancing or

reduci ng a sentence [fromthe presunptivetern.

Such a practice can bring to |ight the judge's

occasi onal m sapprehension of the facts, it

ensures that the judgeis not relyingon matters
that are not properly aggravating or mtigating,

and it tends to assure that judges will give
t hought to whether or not each sentence, even
a stipulated one, is appropriate. 1In the case

of an aggravated sentence it reaffirns the
defendant's i ndividuality whil e drivinghoneto
hi mt he severity of the consequence of his crine.
In the case of a mtigated sentence it explains
to the community why a convicted person is
receiving a |esser sentence than others who
violated the sane law. . . . [T]he requirenent
t hat reasons for sentence be articul ated hel Ios
ensure that the process does not becone purely
mechani cal .

139 Ariz. at 197, 677 P.2d at 1305.



111 Inadditiontothe reasons announced i n Hol stun, the judge's
articulation of factors wll enable an appellate court to determ ne
whether the trial judge has correctly considered the specific
aggravating or mtigatingcircunstances. The victim the defendant,
and the public have the right to know why a particul ar sentence was
i nposed and that it was not arbitrary. These interests are not
satisfied sinply because an appellate court is able to infer what
t he judge m ght have thought. Nor are the purposes of the statute
satisfied nerely because appellate review reveals that the record
supports the result. W believe § 13-702 requires the judge to tell
the victim the defendant, the appellate court, and the public what
he or she consi dered as aggravation and mtigation and why he or she
i nposed an aggravated or mtigated sentence.

112 We do not raise formover substance and do not require a
specific litany. Nor do we require formal findings or concl usions.
Substantial conpliance will suffice, but at a mninmumthis neans
articulating at sentencing the factors the judge considered to be
aggravating or mtigating and explaining how these factors led to
t he sentenced i nposed. Anything |l ess would forcethe appel late courts
—as well as the victim the defendant, and t he public —to specul ate
or infer. Aharmess error rule woul d essentially affirmthe judge’s
deci sion so long as the record contains facts that may support the
result. Wile such a rule nay be appropriate for nost situations,
we believeit isinappropriate whenatrial judge inposes an aggravated
or mtigated sentence because 8 13- 702 expressly prohibits searching
beyond t he sentenci ng transcri pt for support for the i nposed sent ence.
113 Substantial conplianceis, of course, different fromharn ess
error analysis. Qur dissenting colleagues list factors that could

support the sentence inposed in this case. However, many of these
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factors are not found in the sentencing transcript but el sewhere in
the record. Substantial conpliance neans that the factors supporting
an aggravated or mtigated sentence nust be in the sentencing
transcript. To go beyond that woul d be to conduct a harm ess error
anal ysis. Today’s di ssent al so argues that “perhaps [the trial judge]
should have . . . [said] sonething |ike:” and goes onto articul ate
alist of aggravating factors under the catch-all section. D ssent,
1 27. W agree. The trial judge should have done just that. Had
she done so, she m ght have substantially conplied with the statute.
114 V¢ have tried, unsuccessfully, tofind substantial conpliance
under the facts of this case, but to do so woul d circunvent the purpose
behind the statute. For exanple, the trial judge nentioned in
sentencing that Defendant fled fromthe police. As the court of
appeal s noted, fleeing fromthe policeis an el enment of the underlying
crime and thus could not support a finding of aggravation unless it
“rises to alevel beyond that whichis nerely necessary to establish”

t he el ement. State v. Germain, 150 Ariz. 287, 290, 723 P.2d 105,

108 (App. 1986). Exam nation of the sentencing transcript, wthout
conbing the entire record, reveal s not hing about the circunstances
surroundi ng the flight and not hi ng about howthe trial judge consi dered
theroleof theflight. If she consideredflight an aggravator w t hout
finding that it rose to a |l evel beyond that necessary to establish
the el enment of thecrine, sheerred. If shebelievedit roseto higher
| evel, she did not articulate this in the sentencing record. The
sanme applies to two other factors nenti oned —anger and “beati ng up”
police officers. Defendant was convicted of three counts of assault
on police officers.

115 Nor isit possibletodiscernfromthis sentencingtranscript

what else the trial judge may have considered as an aggravating
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circunstance. In the end, the only possible aggravators that can
be inferred fromthe sentencing transcript are: (1) foul |anguage;
(2) failure to control anger; (3) fleeing from police; and (4)
attacking police officers. Al of these, however, are essentially
el enents of the of fenses wi th whi ch Def endant was convi ct ed —except
foul | anguage, and we have no way of know ng whet her the trial judge
actual ly considered this an aggravator. At best, the trial judge's
conmment s anounted to a |l ecture or scol di ng, not substanti al conpliance.
We agreewith the court of appeal sthat to find substantial conpliance
here woul d “effectively elimnate the requirenent that trial courts

articulate specific statutory factors when inposing aggravating

sentences.” Harrison, 273 Ariz. Adv. Rep. at__ , 1998 W 394914,
at *8.
116 Finally, the dissent here argues that our hol ding nmakes

it “all but inpossible for trial judges to” use the catch-all
provi sion, whichpermtstrial judges to consider in aggravation “[a]ny
ot her factors which the court may deem appropriate to the ends of
justice.” A RS 8 13-702(C)(15). W respectfully disagree. OQur
hol ding in no way prohibits a trial judge fromconsidering factors
ot her than those | i sted in paragraphs one through fourteen. It sinply
requires atrial judgetoarticulatethe catch-all factors consi dered

“on the record at the tinme of sentencing.” A R S. 8§ 13-702(B)

CONCLUSI ON
117 We approve the rule in Hol stun and di sapprove of the rule
in Ybarra. We reject a harm ess error anal ysi s, though substanti al
conpliance will suffice. As the court of appeals has said, it would
be “better practice for atrial judge to state in the nore precise

terns of the statute” that he or she has found or consi dered “certain
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specific circunstances.” State v. Poling, 125 Ariz. 9, 11, 606 P. 2d

827, 829 (App. 1980). Not onlyisthis better practice, it isrequired
by the present statute. W therefore approve the court of appeal s

opinion and its order of remand for resentencing. Oherw se, this
opinion will be applied prospectively only. See, e.g., State v.
LeBl anc, 186 Ariz. 437, 439-40, 924 P. 2d 441, 443-44 (1996) (appl ying
reasonabl e efforts instructionin place of Wissl er rul e prospectively

only); Collins v. Superior Court, 132 Ariz. 180, 189-91, 644 P.2d

1266, 1275-77 (1982) (applying inadmssibility of post-hypnosis

testinmony prospectively only).

STANLEY G FELDMVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice
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Mc GRE GOR, Justice, dissenting.

118 | respectfully dissent. The majority holds first
that atrial judge’sfailuretoconmply wthA R S. §13-702.C
cannot constitute harmess error. Apparently recognizing
t hat substantial conpliance with section 13-702.C is not
error at all, themjority then holds that this trial judge
di d not substantially conply with that statute. | disagree
wi t h bot h t hose concl usions. | woul d conclude that the tri al
judge conplied, or at |east substantially conplied, wth
section 13-702.C and that she fulfilled all the goal s set
out in State v. Hol stun, 139 Ariz. 196, 677 P.2d 1304 ( App.
1983), which the mpjority today approves.

A
119 By characteri zing Hol stun as setting out the “better

rule,” the majority apparently al so adopts the hol di ng of
Hol stunthat failureto conply with section 13-702. Ccannot
be harm ess error. 139 Ariz. at 198, 677 P.2d at 1306.
O course it is abetter practice, as the majority states,
for a trial judge to describe precisely the specific
ci rcunst ances found to be aggravating or mtigating. This

court said soin State v. Mahler, 128 Ariz. 429, 626 P.2d

593 (1981), and again in State v. Gannon, 130 Ariz. 592,
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638 P. 2d 206 (1981). In both those cases, however, we found
that thetrial judge substantially conpliedw ththe statute
and affirnmed the aggravated sentences inposed.

120 The majority’ s decision to adopt a “no harm ess
error” rulereflects quite an extraordi nary approach, which
we have rejected in the context of considering whether
errors, even those of constitutional dinension, can be
har m ess under the facts of a particular case. Themajority
justifies its extraordi nary hol ding by noting that, while
I n nost i nstances we woul d affirma “judge’s deci sion so | ong
as therecord contains facts that support theresult,” doing
So is inappropriate here because the statute requires the
judge to state his or her reasons. Op. at § 12. However,
we previously have heldthat ajudge’'sfailuretoconplywth
the strict mandates of a statute can indeed constitute
harm ess error. See State v. Mendoza, 170 Ariz. 184, 194,
823 P. 2d 51, 61 (1992) (granting a conti nuance that viol ates
the statutorily mandated 150-day rule for bringing atrial
can constitute harmess error). W have enpl oyed harm ess
error analysis in situations involving constitutional,
evidentiary, and jury related matters, as well as issues

af fecting el enents of charged of fenses. For exanple, failure
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t o appoi nt counsel for a defendant at a prelimnary hearing
has constituted harm ess error. See State v. Mranda, 104
Ariz. 174, 184, 450 P.2d 364, 374 (1969); State v. Moses,
101 Ariz. 426, 427, 420 P.2d 560, 561 (1966). Errors
i nvol ving the all eged deprivation of constitutional rights
can be harm ess. See State v. Hein, 138 Ariz. 360, 365, 674
P.2d 1358, 1363 (1983). Errors involving inproper
I nstructions do not necessitate a newtrial whenthe jury’s
verdict is fair and reasonabl e or when t he conpl ai ni ng party
I s unabl e to showprejudice resulted. See Bliss v. Treece,
134 Ariz. 516, 520-21, 658 P.2d 169, 173-74 (1983).
Fundanent al error that i nvolves differing nental states can
be harnl ess when total innocence is the defense presented
as to each nental state charged. See State v. Herrera, 176
Ariz. 9, 15, 859 P.2d 119, 125 (1993). Awviolation of the
confrontation clause can be harml ess error. See State v.
Wod, 180 Ariz. 53, 64, 881 P.2d 1158, 1169 (1994).
Evidentiary errors, such as the adm ssion of hearsay
statenments, can be fundanental , reversible error i none case
and harm ess i n anot her dependi ng upon t he facts of the case.
See id.; State v. Eastlack, 180 Ariz. 243, 256-57, 883 P. 2d

999, 1012-13 (1994). When a defendant does not testify at
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trial, the failure to obtain an on-the-record wai ver of the
defendant’s right totestify can constitute harnl ess error.
See State v. Cul brandson, 184 Ariz. 46, 65, 906 P.2d 579,
598 (1995). Failure to give a limting instruction
concerning prior bad acts canresult inharmess error. See
State v. Atwood, 171 Ariz. 576, 639, 832 P.2d 593, 656
(1992). The erroneous adm ssi on of DNA evi dence constitutes
harm ess error when the consistency and strength of other
evi dence establish adefendant’s guilt. See State v. Bible,
175 Ariz. 549, 589, 858 P.2d 1152, 1192 (1993).

121 These cases apply the generally accepted rul e t hat
virtually any error, under particul ar circunstances, can be
harm ess. | cannot justify holding, as the majority does,
that we will affirma trial judge' s decisionif the record
supports it unless the decision involves section 13-702.
As t he di ssenting judge statedin Hol stun, ajudicial decree
that an error in stating aggravating factors can never be
harm ess is an “el evation of this type of error to a status
not enj oyed even where error of constitutional dinensionis
i nvol ved . " 139 Ariz. at 199, 677 P.2d at 1307.

B.

122 Evenif | agreed with the statenent i n Hol stun t hat
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appel l ate courts shoul d not reviewthe situation consi dered
inthat case for harmess error, | wouldfindthe facts there
readi | y di stingui shabl e fromthose of this case. |n Hol stun,
the trial judge gave no reasons for his decision to inpose
an aggravated sentence. In such a situation, which occurs
rarely, asking an appellate court to search the record for
any factors that m ght justify the aggravat ed sentence woul d
ask the appellate court, the defendant, and the public to
specul at e about the factors relied upon by the trial judge.
In that situation, an appellate court could well concl ude
the trial judge's error constituted reversible error.

123 The situation here, however, is very different.
This trial judge expressly announced t hat she had “consi dered
all of the factors and [found] the foll ow ng aggravati ng

factorsto be present.” The majority apparently agrees that,
when atrial judge attenpts to conply with section 13-702. C,
we will affirm the sentence inposed iif the judge
substantially conplied wwth the statute, for the majority
states it tried, “unsuccessfully, to find substanti al
conpl i ance under the facts of this case. . . .7 Op. at 1

14. Innyview, themajority'sinability tofind substanti al

conpliance reflects an unduly narrow, formalistic reading
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of the statute and fails to give adequate deference to the
trial judge.

124 The first problem with the majority’s approach
relates to its underlying construction of section 13-702.
I n paragraphs one through fourteen of subsection C, the
statute lists fourteen specific factors thetrial court can
consi der as aggravators. Paragraphfifteen, however, permts
the trial judge to consider “[a]ny other factors which the
court may deemappropriate to the ends of justice.” AR S
8§ 13-702.C. 15. Althoughthe majority referstothefifteenth
paragraph, or “catch-all provision,” when it considers
whet her the trial court substantially conplied, it gives no
weight to the trial judge's findings, which | regard as

fitting squarely within the catch-all provision.?

! Evenif we weretolimt our considerationto the specifi-

cally enunerated factors, the record shows substantial conpliance
by thetrial judge. Asthe majority notes, afindingthat establishes
one of the el enents of the underlying crime cannot be consi der ed unl ess
it rises to a |level beyond that needed to establish the el enent.
The record shows that requi renent i s nmet. Paragraph one of subsection
Cdefines as an aggravating factor theinflictionor threatenedinflic-
tion of serious physical injury, unless the circunstance i s an essen-
tial element of the offense of conviction. Harrison was convicted
of three counts of aggravated assault, but the facts show several
addi tional uncharged i ncidents of that behavior. After the initial
stop, he charged a police officer once, then a second tine. As he
fledinhiscar, hetriedtorun over the officers. After the second
stop, heresisted arrest. At the police station, heviolently attacked
a group of policeofficers. Those facts establish norethanis needed
tojustify aconvictionof three counts of aggravated assault. Asking
an appel | ate court to consi der whet her t he undi sputed facts of record
establish these aggravating el enents i nposes no undue burden on t he
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125 The majority’'s failure to consider fully whether
the trial judge' s comments establish aggravating factors
under paragraph fifteen may result fromits insistence that
trial judges state aggravating factors “in the [] precise
terms of the statute.” Op. at § 17. Such a requirenent
makes it all but inpossible for trial judges to utilize
paragraph fifteen, which permts consideration of “other
factors which the court may deemappropriate to t he ends of
justice.” A RS. 8§ 13-702.C 15. Factors found under that
provision wll never followthe “precise [|I anguage] of the
statute,” for theprovisionisintendedtoallowtrial judges
to consider factors other than those expressly enunerated
in the statute.

126 If we af ford paragraph fifteen sone neani ng, whi ch
| believe we nust, then the trial judge s substantia
conpl i ance becones even clearer. As | nentioned earlier,
the trial judge began by stating, expressly and not by
I nplication, that she found certain aggravating factors.

The majority rejects the trial judge's reference to

court. Previously, when faced with the argunent that a trial judge
relied oninappropriate factors to i npose a sentence, we have | ooked
to the record to determ ne whether the judge woul d have i nposed t he
sanme sentence absent reliance on those factors. See, e.g., State
v. Garza, 192 Ariz. 171, 962 P.2d 898 (1998).

17



defendant’s flight frompolice because flight is an el enent

of one of the underlying charges. The record, however,

establishes facts that exceed those needed to support the
one charge of unlawful flight of which this defendant was
convicted. The facts, as related by the mgjority, Op. at

19 3-5, show that Harrison fled fromthe police when they
triedtomake theinitial stop; that hefledinhis car after
hisinitial encounter with the officers; and that he ran away
agai n after they stopped his car a second tine. Those facts
rise “to a |level beyond that which is [] necessary to
establish” the flight conviction. Op. at § 14. The trial

judge said flight was an aggravating factor; the record shows
she appropriately considered that fact. As we do in other

I nstances, we can and shoul d presunme she knew and applied
t he | aw

127 Inadditiontoreferringto Harrison's flight from
police, thetrial judge then described in sone detail other

factors intended to explain the sentence she was about to
| npose. Althoughthe majority states it does not “raise form
over substance” and does not “require a specific litany” or

“formal findings or conclusions,” | amleft to wonder what

el se the trial judge could have done. Op. at Y 12 . Using
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only those factors found in the sentencing transcript, see
Op. at 1 5, perhaps she shoul d have nunbered her findings,
sayi ng sonething |ike:

| find as an aggravating factor that you fl ed
fromthe police on three occasi ons, which conduct
risestoalevel beyondthat necessary to establish
the of fense of unlawful flight of which you were
convi ct ed.

| findas afurther aggravating factor that your
conduct escalatedamnor traffic stopinto aseries
of felonious crimnal offenses during which you
unnecessarily placed at risk your own safety and
t hat of a group of policeofficers. | find (1) that
your actions showrepeatedinstances of aninability
to control your anger; (2) that your inability to
control your anger was the factor that I ed to events
spiraling nearly out of control; (3) that you
evidenced a refusal to follow the standards of
behavi or that soci ety expects fromus all; (4) that
your foul |anguage, which exceeded any expected
bounds, further escalated the situation; and (5)
t hat your actions show your repeated refusal to
respect the authority of | awenforcenent officers.
| find that your conduct was so extrenme as to
indicatethe likelihoodthat youw Il commt serious
of fenses in the future unl ess you understand t hat
your actions carry consequences.

| conclude that the ends of justice deemit
appropriate to i npose aggravat ed sentences for the
of fenses of which you have been convi cted.
128 The findings stated above sinply repeat, in a
slightly altered format, the statenents nmade by the tri al

j udge. The question then becones whet her such fi ndi ngs woul d

satisfy the values the majority asserts wll be furthered
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by requiring trial judges to articulate their reasons for
| nposi ng an aggravated sentence.

129 Rel yi ng upon Hol stun, the majority says that appl yi ng
a “no harm ess error” approach to section 13-702 ensur es t hat
atrial judge' s m sapprehension of the facts wll cone to
light. This trial judge’' s comments, however, show beyond
a doubt that she understood the facts, and not even the
def endant suggests ot herwi se. That goal has been net. A
second goal is to assure that the judge wll give thought
as to whether the sentence i nposed i s appropriate. Again,
the comments of thistrial judge reveal that she gave car ef ul
t hought to the appropriate sentence. In fact, sherejected
the sentencing recomendati ons of the prosecutor and
Harrison’s probation officer. The third goal that results
fromrequiringtrial judgesto articul ate aggravating factors
Is that stating reasons reaffirns the defendant’s
i ndividuality, while driving hone the severity of the
consequences of the crine and the effect of his extrene
conduct in increasing the seriousness of the charges he
faced. The sentenci ng conments here reveal nore appreciation
of the defendant’s individual notivations than often is

apparent. The trial judge's comments reveal an unusually
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clear attenpt to explain to the defendant the severity of
t he consequences of his conduct. The trial judge net that
goal. The fourth goal is to assure that the sentencing
process w I | not becone nechanical. Surely no one reading
the judge' s attenpt to shape this penalty to this defendant
can think for a nonent that a “mechanical” process took
pl ace.

130 O the Hol stun factors, that |eaves the goal of
ensuring that the trial judge does not rely on matters that
are not properly aggravating factors. I n Hol stun, that
war ni ng served an apparent purpose because the trial judge
articul ated no reasons for aggravating the sentence. Inthis
I nstance, | see no use of inproper factors, unless the
majority intends to hold that paragraphfifteen | acks effect.
If the statute allows a trial judge to act pursuant to that
par agr aph, then the judge net that goal also.?

131 The majority adds another reason to the Hol stun
litany: requiring articulation of factors “will enable an
appel | at e court to determ ne whet her the judge has correctly

considered the specific aggravating or mtigating

2 It is worth noting that the mtigating factors found by
the trial judge all fall within the “catch-all provision” of AR S
§ 13-702.D. Those mtigating factors are no | ess vali d because t hey
arenot wwthinthe enunerated mtigating factorslistedinthe statute.
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circunstances.” (Op. at {1 11. O course the appell ate court
must know what factors the trial judge used. A rule
requi ring substantial conpliance wth the statute adequately
advances t hat goal , and for the reasons st at ed above, | woul d
find substantial conpliance.

C.
132 For the foregoi ng reasons, | would holdthat atrial

judge’'s alleged failure to conply wth AR S. 8 13-702 is

subject to harm ess error analysis. Inthis case, | would
conclude that the trial judge, either expressly or
substantially, conplied with the statute. | also would

concl ude t hat the reasons stated by t he j udge i ndependent| vy,
and as supported by other matters of record, justify the
aggravated sentence inposed and advance the goals of
requiring judges to articulate their reasons for inposing
aggravated or mtigated sentences. Therefore, | would affirm

t he sentences i nposed.

Ruth V. McG egor, Justice

CONCURRI NG:

Frederick J. Martone, Justice
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