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FACTS AND PROCEDURAL HI STORY
M1 On his way to work on Friday, Cctober 12, 1990, WIIliam
Pi ner stopped his truck to |l et a pedestrian cross the street. Wile
he was stopped, a car driven by Billy Jones hit Piner’s truck from
behind. Police were called to investigate the incident. Piner waited
for the police to finish their investigation before calling his
physician to conplain of pain in his neck, upper back, left arm and
head. The doctor’s staff told Piner that the doctor was unavail abl e
but would call himback later that day. Piner then fixed the broken
tail lights on his truck and went to work.
12 Later that day, Piner was driving to |unch when the car
ahead of himstopped to | et sonme pedestrians cross the street. Piner
stopped and was again hit fromthe rear, this time by a vehicle driven
by Cynthia Richardson. Feeling simlar pain synptons after this
accident, Piner called his doctor’s office and was again told that
t he doctor was occupied and woul d contact himl ater.
13 Pi ner was unabl e to see his physician until Mnday. After
exam nation, the doctor concluded that Piner suffered a nunber of
injuries as a result of the collisions. Due to the nature of the
injuries, however, neither she nor any ot her physician has been able
to attribute any particular part of Piner’s total injuries to one
acci dent or the other.
14 Piner filed an action agai nst Jones and R chardson (toget her
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“Defendants”) alleging indivisible injuries resulting from the
successive inpacts. Neither defendant has asserted that he or she
could apportion the particul ar physical harm Piner suffered between
t he separate accidents. Apparently, all parties agree that both
collisions contributed to Piner’s total physical injuries.

15 Pi ner noved for partial summary judgnent, arguing that because
his injuries are indivisible, Defendants should be held jointly and

severally liable. See Holtz v. Holder, 101 Ariz. 247, 418 P.2d 584

(1966). According to Piner, in a successive accident, indivisible
injury case, defendants have the burden of proving apportionnent;
i f neither defendant can denonstrate what portion of the total damage
he or she caused, they should be held jointly and severally I|iable
for the entire amount. See id. at 251, 418 P.2d at 588.

16 Ri chardson responded that AR S. 8§ 12-2506 abolished the
systemof joint and several liability, leaving only two exceptions
in which the doctrine can still be invoked. See AR S. § 12-2506(D)
and (F). Richardson concluded that because neither exception applied
to Piner's claim “the trier of fact nust be directed to either
apportion, or deny damages in this case.” After hearing oral argument
on the notion, the trial judge, in a June 4, 1996 order, denied Piner’s
notion for “the reasons stated [by] Defendant Richardson. . . .~
17 When the parties net later for a pretrial conference with
the newy assigned trial judge, the main issue in contention was what
effect should be given the prior ruling denying Piner’s notion for
partial summary judgnment on the issue of apportionnment. Judge HIlliard
stated that the previous ruling bound her to instruct the jury that

Pi ner had the burden of proving apportionnent of damages between the



two collisions and that if he did not neet this burden, Piner could
not recover.! Recognizing the potentially devastating effect on Piner’s
case, the judge granted a continuance to allow Piner to file a specia
action in the nature of mandanus or prohibition to determ ne the
propriety of the earlier ruling on apportionnment. See Rules 1(a)
and 3, Ariz. R P.Spec. Act. The court of appeal s declined jurisdiction
of Piner’s special action. W granted reviewto determ ne which rule
of liability applies to cases in which successive acts of negligence

conbi ne to produce separate but indivisible injuries.

JURI SDI CTl ON
18 W do not favor accepting special action jurisdiction to
review the propriety of interlocutory orders and pretrial rulings,
such as orders granting or denying partial sumrary judgnent or denying

summary judgnent. See I n re. Quardi anshi p/ Conservatorshi p of Denton,

190 Ariz. 152, 154, 945 P.2d 1283, 1285 (1997). W take that position
because trial court rulings often reach us without a full factual
record and because all owi ng endl ess, pieceneal review burdens the
litigants and courts with prolonged and costly procedures. Wre we
to al ways consi der these actions, we would “frustrate the expeditious
resol ution of clains, unnecessarily increase both appellate court
caseload and interference with trial judges,” thus giving appellate
priority to those cases handled by the nost litigious of counsel.

Id. (quoting Gty of Phoenix v. Yarnell, 184 Ariz. 310, 315, 909 P. 2d

Y Judge Hlliard stated, “I believe what Judge Skelly rul ed was
that it [joint and several liability] does not apply and that the
plaintiff has to prove which accident caused which injuries, and if
not, the plaintiff |loses.” Reporter’s Transcript, July 31, 1996,
at 14.



377, 382 (199H)). This being said, we have recognized a few
exceptional cases in which we will exercise our discretion to grant

special action relief. See Bledsoe v. Goodfarb, 170 Ariz. 256, 258,

823 P.2d 1264, 1266 (1991).
19 In Denton, we recently described such exceptional
ci rcunst ances as foll ows:

W believe the nature of the present case
merits our acceptance of special action
jurisdiction prior to final judgnent. The el der
abuse statute is relatively new, and the issue
presented is one of first inpressionin Arizona.
Trial courts are unclear as to howto decide this
i ssue, which has resulted in contrary rulings
incourts inthe same county. The issue in this
case i s of statew de significance, affecting not
just the parties involved, but all incapacitated
and vul nerable adults and all adult care hones
inour state. Further, the i ssue presented here
is purely a question of |aw

* * %

[ An] el der abuse case that proceeds to trial
wi t hout damages avail abl e for pain and suffering
will often be senseless and futile. In this
case, reasonably pronpt justice can Dbe
satisfactorily obtained only through specia
action relief.

190 Ariz. at 154, 945 P.2d at 1285 (citations and footnotes omtted);

see also Lind v. Superior Court,  Ariz. , 954 P.2d 1058 (App.

1998). O course, the list of circunstances outlined in Denton is
not all-inclusive. W have, for instance, granted relief in a case
brought as a special action sinply because we believed we shoul d speak

to the issue of conplex and prolix pleading. See Anserv Ins. Serv.,

Inc. v. Albrecht, 1998 W. 338169 (Ariz. 1998) (special action to

require trial judge to strike 266-page conplaint).
110 W believe this is one of the few cases in which specia
action reviewis warranted. The facts are not contested, and the
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| egal issue can properly be decided on the present record. See

Summerfield v. Superior Court, 144 Ariz. 467, 469, 698 P.2d 712, 714

(1985) (special action jurisdiction granted to determ ne whet her
wrongf ul deat h statute enconpassed death of stillborn, viable fetus).

As in Denton and Summerfield, the interpretation given the statute

here presents a question of first inpression that will affect other
cases in superior court. Nornmal “appellate procedures will result
i n unnecessary cost and delay to all litigants. . . . The congruence
of [all] these factors mlitates in favor of our accepting
jurisdiction.” 1d. Thus, we grant the petition for reviewfromthe
court of appeals’ order declining special action jurisdiction and

proceed to the nerits.

THE I NDI VI SI BLE | NJURY RULE I N ARI ZONA

A Evol ution of the rule of joint and several liability: Causation
and apportionnment of danmages

111 Black-letter tort lawtells us that as an essential el enment
of the action, the plaintiff must provide evidence that the defendant’s
conduct caused plaintiff’s damage. W PAGE KEETON ET AL. , PROSSER & KEETON
ON THE LAWCF TcrTs 8§ 41, at 263 (5th ed. 1984). Aplaintiff’'s case failed
if that plaintiff was unable to establish the damage attri butable
to a defendant’s conduct. See id. The |law eventually recognized
an exception for nultiple, cul pable actors if the plaintiff, through
no fault of his own, was unable to apportion causation for a single
injury. 1In such instances, many courts placed the “burden of proof
on the issue of causation [apportionnment] wupon the

def endants. . . . [ This] seens a very desirable solution where



negligence on the part of both defendants is clear, and it is only
the issue of causation which is in doubt, so that the choice nust
be made between letting a | oss due to failure of proof fall upon the
i nnocent plaintiff or the cul pable defendants.” Id. at 271

112 The present case involves a sonewhat different problem
| nst ead of producing a single injurious event, Defendants’ successive
acts of negligence resulted in two injuries yielding an indivisible
result. The question nevertheless is causation, a concept that
presents a “series of distinct problens, nore or |ess unrel ated” but
i ncl udes “apportionnent of damages anong causes.” 1d. 8 42, at 279.
113 Dfferentiating between doctrines involving joint tortfeasors
acting in concert and joinder of defendants, Prosser’s treatise
approaches apportionnent of damages as a separate topic. See id.
88 46 and 47, at 322-30. The apportionnent question arises not only
in successive injury cases but every tine the total danmage results
fromnultiple causes.

Once it is determned that defendant’s conduct
has been a cause of sone danmage suffered by the
plaintiff, a further question nmay arise as to
the portion of the total damage sustai ned which
may properly be assigned to the defendant, as
di stingui shed fromother causes. The question
is primarily not one of the fact of causation,
but of the feasibility and practical conveni ence
of splitting up the total harminto separate
parts which may be attributed to each of two or
nore causes. Were a factual basis can be found
for sonme rough practical apportionnment, which
limts the defendant’s liability to that part
of the harm of which that defendant’s conduct
has been a cause in fact, it is likely that the
apportionnment will be made. Where no such basis
can be found, the courts generally hold the
def endant for the entire | oss, notw thstanding
the fact that other causes have contributed to
it.

The distinction is one between injuries

7



whi ch are reasonably capabl e of bei ng separated
and injuries which are not.

ld. 8 52, at 345; see also Summers v. Tice, 199 P.2d 1, 3-4 (Cal.

1948) (defendants jointly and severally liable for entire damage
resulting fromindependent acts, even though plaintiff could not prove
whi ch def endant caused the injury).

114 The evol ution of Arizona | aw on the subject reflects these
common- |l aw principles. 1n 1928, Arizona recogni zed joi nt and several
liability as a well-settled rule but one that applied only in cases
involving tortious injury brought about by concerted action of two

or nore tortfeasors. See Wite v. Arizona Eastern R Co., 26 Ariz.

590, 594, 229 P. 101, 102 (1924), overruled in part by Holtz, 101
Ariz. 247, 418 P.2d 584. Salt R ver Valley Water Users’ Ass’'n v.

Cornum further limted the definition of joint tortfeasors, holding
only those tortfeasors who pursued a “community of purpose” jointly
and severally liable to the plaintiff. 49 Ariz. 1, 8, 63 P.2d 639,
643 (1937).

115 I n Cornum the negligent conduct of the two defendants was
nei t her concerted nor related in character or time. Thus, the court
hel d t hat the def endants coul d not be joined in one action,? they were
not jointly liable, and the verdict for the plaintiff against one
of the defendants for the entire anount of danages was reversed.
Id. at 9-10, 63 P.2d at 643-44. However, if proxi nmate cause had been
established, the plaintiff would have been “given the option of

deci di ng agai nst whi ch defendant he would proceed.” Id. at 10, 63

2 This probl emwas cured by nodern rul es of pleading. See Rules
18-20, Ariz. R CGv. P



P.2d at 644. The effect was to require the plaintiff, on pain of
dismssal, to apportion danmages caused by separate and i ndependent
acts of negligence, even when those acts caused an indivisible injury.

The same rule was applied in a successive accident case, Sweet Mk

Co. v. Stanfield, 353 F.2d 811, 813 (9th Gr. 1965) (applying Arizona
l aw) .

116 Wiite and Cornum recogni zed one exception: when the

negligence of different tortfeasors “coincided in tine, place, and
character,” such as “cases involving the negligent operation of
colliding instrumentalities,” joint and several liability could be
applied even though the defendants’ actions were not concerted.
Cornum 49 Ariz. at 9, 63 P.2d at 643. Wwen the plaintiff’s case
fell outside the exception, the plaintiff would have to apportion
damage by causation or prove that one of the tortfeasors was the
proxi mate cause of the entire injury. 1d. at 11, 63 P.2d at 644.
If the plaintiff was unable to do so, the case failed. 1d.

117 In 1966, Holtz recogni zed anot her circunstance in which
a plaintiff could be excused from apportioni ng damages. The facts
in Hltz are simlar to those in both Sweet MIk and the present case
Holtz, like Piner, suffered an indivisible injury from separate
accidents. W held that the tortfeasors were jointly and severally
liable for Holtz's entire danage. 101 Ariz. at 251, 418 P.2d at 588.
Such a result was “desirable as a matter of policy” even though it
ext ended the exception recognized in Wiite and Cornum to include
i nci dents of successive injury. Id.

118 To reach this result, Holtz actually applied two different

rules. First, when the injury was indivisible, even though caused



by successive accidents, the plaintiff could assert a clai magai nst
all wongdoers w thout having the burden of “proving the extent of
damage or injury caused by each . . . .” 1d. at 250, 418 P.2d at
587. W described this as the ““single indivisible injury’ rule.”
Id. Holtz shifted the burden of apportionnent to the defendants and
gave themincentive to apportion cause by hol ding each liable for
the entire anount of unapportioned danages. Successive tortfeasors
are responsi ble for the entire anmount of danmages if “their acts occur
closely in time and place” and the plaintiff receives successive
injuries that “the trier of fact determ nes to be unapportionabl e
bet ween or anong the several tortfeasors.” Id. at 251, 418 P.2d at

588; see also Dietz v. CGeneral Elec. Co., 169 Ariz. 505, 508, 821

P.2d 166, 169 (1991). Thus, as in Sumers, if the plaintiff could
not apportion fault between negligent, potential tortfeasors, the

burden of apportionnent shifted to the tortfeasors.?

3 When two or nore persons by their acts are
possi bly the sol e cause of a harm or when
two or nore acts of the sane person are
possi bly the sol e cause, and the plaintiff
has i ntroduced evi dence that the one of the
two persons, or the one of the sanme person's
two acts, is cul pable, then the defendant
has the burden of proving that the other
person, or his other act, was the sol e cause
of the harm . . . The real reason for
the rule that each joint tortfeasor is
responsi ble for the whole damage is the
practical unfairness of denying the injured
person redress sinply because he cannot
prove how much danmage each did, when it is
certain that between themthey did all; Iet
them be the ones to apportion it anong
t hemsel ves. Since, then, the difficulty
of proof is the reason, the rule should
appl y whenever the harmhas plural causes,
and not nerely when they acted i n consci ous
concert. .
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119 Holtz's rule on indivisibility of damages necessarily

i ncor por at ed anot her: damages were not to be apportioned on the basis
of fault. Thus, all defendants were jointly and severally liable
for the whol e anount of danage. At common | aw, degrees of fault were
never assigned to the parties involved and were unnecessary because
they were unrelated to the damages assessed. This rule applied to
both contributory negligence and apportionnent between tortfeasors.
See KEETON ET AL., supra 8 67, at 470, 475-77. This, of course, was
the comon law in Arizona —each tortious actor was jointly and
severally liable for all of the damage caused by his conduct, even
if one was nuch nore at fault than another. See, e.g., CGehres v.

Gty of Phoenix, 156 Ariz. 484, 487, 753 P.2d 174, 177 (App. 1987).

B. The | npact of UCATA

120 Def endants claimthe UniformContribution Arong Tortfeasors
Act (UCATA) (88 12-2501 to 12-2509) effectively overruled Holtz and
its progeny, thus requiring the factfinder to apporti on damages bet ween
mul tiple actors and maki ng each tortfeasor severally liable only for
the portion of damages caused by his conduct. |If the plaintiff is
unabl e to provi de enough evidence to forma basis for apportionnent
of damages, then, Defendants argue, the claimnust be dism ssed.
W disagree with this view because UCATA does not require limting
l[iability by apportioning damages but by apportioning fault.

121 The Arizona Legislature enacted its first version of UCATA

in 1984. 1984 Ariz. Sess. Laws ch. 237, 8§ 1, anended by 1987 Ari z.

Summers, 199 P.2d at 3-4 (quoting 2 JOAN HENRY WGVORE, SELECT CASES ON
THE LAWOF TorTs 8§ 153, at 865 (1911-12)).
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Sess. Laws ch. 1, § 3. These provisions replaced contributory
negligence with conparative fault and abolished the rule forbidding
contribution between joint tortfeasors. Under this new regine, the
factfinder allocated a percentage of fault to each cul pable actor.
Even though the cul pabl e defendants were still jointly and severally
liable for all damages, the |egislature established a right of
contribution that allowed a defendant held liable for nore than his
share of fault to recover fromthe other tortfeasors in proportion
to their several contributions of fault. § 12-2508 (1984 Ariz. Sess.
Laws ch. 237, 8 1, anended by 1987 Ariz. Sess. Laws ch. 1, § 3).
This change was intended to bring about a system in which each
tortfeasor woul d eventual |y contribute only a portion of damage equal
to the percentage of fault attributed to that tortfeasor by the
factfinder. See Detz, 169 Ariz. at 508, 510, 821 P.2d at 171, 173.
But Arizona s negligence law still produced harsh results when one
def endant was insolvent, thus |eaving the others unable to obtain
contribution. See, e.qg., GCehres, 156 Ariz. 484, 753 P.2d 174
(def endant s assigned five percent of fault held jointly and severally
Iiable for one hundred percent of danages).

122 In response, the Arizona Legislature anmended UCATA,
abolishing joint liability and replacing it with a systemthat requires
the court to allocate responsibility anong all parties who caused
the injury, whether or not they are present in the action. § 25-
2506. Under the present version of UCATA, “the liability of each
defendant is several only and not joint.” § 25-2506(D). Taken in
isolation, this wording tends to support Defendants’ argunment, but

several factors mlitate against such an interpretation. First, the
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legislative intent was to cure the Gehres “deep pocket” problem of
a defendant only mnimally at fault yet liable for the full anount
of damages. See Kelly Catherine Mers, Note, Tort “Reformi in Arizona:
An Anal ysis of the Dem se of Joint and Several Liability, 35 ARz L. Rev.
719, 719 (1993); Joint and Several Liability: Hearing on H B. 2078
bef ore the House Judiciary Coomm, 38th Legis., 1st Reg. Sess. (Ariz.
1987) (statenment of Rep. Jim Meredith).

123 A second factor is that the old rule conditioned the
plaintiff’s recovery on the inpossible: if unable to divide the
indivisible, the plaintiff was denied relief and the cul pabl e parties
were relieved of all responsibility. The injustice inherent in this
pol i cy has been repeatedly recogni zed by our courts. See, e.g., Holtz,

101 Ariz. 247, 418 P.2d 584; Czarnecki v. Vol kswagen of Anerica, 172

Ariz. 408, 413, 837 P.2d 1143, 1148 (App. 1991) (applying the
indivisible injury rule to a second i npact, crashworthiness case);
see also Mchael A Beale, Torts - Liability - Independent Tortfeasors
Jointly and Severally Liable for Separate Acts of Negligence Were
Harmis Indivisible Holtz v. Holder (Ariz. 1966), 9 ARz L. Rev. 129,
134 (1967). W do not believe that when the | egislature attenpted
to elimnate the injustice it perceived in the deep pocket problem
it also intended to reestablish an unfair reginme under which an
i nnocent victimis denied any relief because the damages caused by
i ndependent w ongdoers result in an indivisible, unapportionable
injury.

124 Most inportant, the clear text of UCATA does not require
that a defendant’s liability be limted by apportioni ng danages, but

only by apportioning fault:
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A In an action for personal injury, property
damage or wongful death, the liability of each
def endant for damages is several only and i s not
joint . . . . Each defendant is liable only for
t he anount of damages al |l ocated to that defendant
in direct proportion to that defendant's
percentage of fault . . . . [T]he trier of fact
shall nmultiply the total anmount of damages
recoverable by the plaintiff by the percentage
of each defendant's fault, and that anmount is

t he maxi mum recoverabl e agai nst t he
def endant .
B. | n assessing percentages of fault the trier

of fact shall consider the fault of all persons
who contributed to the alleged injury.

* * %

F. (2) *“Fault” nmeans an actionabl e breach of

| egal duty, act or om ssion proximately causing

or contributing to injury or damages sustai ned

by a person seeking recovery, including

negligence in all of its degrees, contributory

negl i gence, assunption of risk, strict liability,

breach of express or inplied warranty of a

pr oduct , products liability and m suse,

nmodi fication or abuse of a product.
8§ 12-2506 (A), (B), & (F)(2) (enphasis added).
125 Thus, while UCATA requires the plaintiff to prove that a
defendant’ s conduct was a cause of injury, it does not instruct us
tolimt liability by apportioni ng danmages. |nstead, each tortfeasor
whose conduct caused injury is severally |iable only for a percentage
of the total damages recoverable by the plaintiff, the percentage

based on each actor’s allocated share of fault. 8§ 12-2506(B) & (F)(2).

126 W concl ude, therefore, that the present version of UCATA
has left intact the rule of indivisible injury, relieving the plaintiff
of apportioni ng damage according to causal contribution. Wen the
tortious conduct of nore than one defendant contributes to one
indivisible injury, the entire anount of damage resulting from al

14



contributing causes is the total anmount “of damages recoverabl e by
the plaintiff,” as that termis used in 8§ 12-2506(A). The second
part of the Holtz rule, however, was abrogated by 8§ 12-2506(A).
Contrary to the common | aw and cases such as CGehres, the fault of
all actors is conpared and each defendant is severally liable for
danmages allocated “in direct proportion to that defendant’ s percentage
of fault.” 8§ 12-2506(A). To determ ne each defendant’s liability
“the trier of fact shall nmultiply the total anount of damages
recoverable by the plaintiff by the percentage of each defendant’s
fault, and that amount is the maxi mum recoverable against the
defendant.” 1d.

127 Thus in an indivisible injury case, the factfinder is to
conpute the total anpunt of damage sustained by the plaintiff and
the percentage of fault of each tortfeasor. Miltiplying the first
figure by the second gives the maxi num recoverabl e agai nst each
tortfeasor. This result confornms not only with the intent of the
| egislature and the text of the statute but also with common sense.
Wien danages cannot be apportioned between nultiple tortfeasors, there
is no reason why those whose conduct produced successive but
indivisible injuries should be treated differently fromthose whose
i ndependent conduct caused injury in a single accident. Like our
predecessors in Holtz, we see no reason to enploy a different rule
if the injuries occur at once, five mnutes apart or, as in the present
case, several hours apart. The operative fact is sinply that the
conduct of each defendant was a cause and the result is indivisible

damage.
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C. RESTATEMENT ( SECOND) OF TORTS

128 The interpretation we give the statute al so accords with
the principles of fairness espoused by nodern common | aw. The
RESTATEMENT ( SECOND) OF TorTs, for exanpl e, requires damages for harmto
be apportioned anong the various actors whose conduct contri buted
tothe result if the harmis “distinct” or if “there is a reasonabl e

basis for determning the contribution of each cause to a single harm”

RESTATEMENT ( SECOND) OF TORTS 8§ 433A; see also Potts v. Litt, 171 Ariz.
98, 100, 828 P.2d 1239, 1241 (App. 1991). The RESTATEMENT goes on to
provide that the plaintiff has the burden of proving that the conduct
of each defendant was a cause of the injury, but when a defendant

“seeks to limt his liability on the ground that the harmis capabl e

of apportionnent . . . , the burden of proof as to the apportionnent
i s upon each such actor.” 1d. 8§ 433B
129 Finally, as in Holtz, the RESTATEMENT provides that it is

the court’s function to determ ne “questions of causation and

apportionment, in any case in which the jury may not reasonably

differ.” But the jury's function is “to determne, in any case in
which it may reasonably differ on the issue, . . . the apportionnent
of the harmto two or nore causes.” 1d. 8 434(b); see also Holtz,

101 Ariz. at 249-51, 418 P.2d at 586- 88.

CONCLUSI ON
130 In the present case, the trial judge erred in placing the
burden of proof on apportionnent on Piner. Assum ng Piner proves
that the conduct of both Jones and R chardson contributed to the final

result, the burden of proof on apportionnment is on them |If the judge
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concl udes there is no evidence that would permt apportionnent, then
the case should be treated as one involving indivisible injuries.
I f the judge further concludes there is no evidence on which to base
a jury finding of inability to apportion, then the jurors nust be
instructed to apportion. If the evidence on the question of
apportionnment is conflicting, the jurors should be instructed that
if they are able to apportion danmages, they should do so, allocating
fault and damages for each accident separately. They should al so
be instructed that if they are unabl e to apporti on danmages, then they
are to determne Piner’s total damages resulting fromboth acci dents.
In such case, the indivisible injury rule will apply. 1In all cases
in which the indivisible injury rule applies as either a matter of
law or on a jury finding of inability to apportion, the plaintiff’s
recovery will be the total danage sustai ned. But in all such
indivisible injury cases, the jurors nmust be instructed to allocate
fault in accordance with 8§ 12-2506. The judge is then to nmultiply
each tortfeasor’s percentage of fault by the anmount recoverabl e by
the plaintiff. Each tortfeasor inanindivisible injury case is then
severally liable for the product of that cal cul ation.

131 W are aware that the factfinder in an indivisible injury
case will be required to allocate a percentage of fault to each of
several defendants and possible non-parties involved in nore than
one accident. This will perhaps be nore difficult than the already
difficult task of allocating percentages of fault in cases in which
there has been a chain of cause and effect that produces injury in

a single accident. See, e.g., Hutcherson v. Gty of Phoenix, 1998

W. 351098 (Ariz. 1998)); Zuern v. Ford Mdtor Co., 188 Ariz. 486, 937
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P.2d 676 (App. 1996) (causation of injury is a condition precedent
to but different fromallocation of fault for the accident; once
causation of injury is determned, the factfinder nust apportion fault
between all parties and non-parties pursuant to 8§ 12-2506(C)). W
address that problem in an effort to assist trial courts in
i npl enmenting the substantive rule of indivisible injury.

132 Zuern cites several authorities that shed sone |ight on
the problem including VicTRE. SciwarTz, COWPARATI VE NEGLI GENCE § 17- 1(A),
at 352 (3d ed. 1994) (“The process is not allocation of physical
causation, which could be scientifically apportioned, but rather of
allocating fault, which cannot be scientifically neasured.”); Day

V. Ceneral Mtors Corp., 345 NW2d 349 (N.D. 1984) (allocation of

fault enconpasses both fault that produced the accident and fault
t hat enhanced the injury). W believe the appropriate nethod is to
have the jurors apportion one hundred percent of the fault for each
acci dent separately. The trial judge would then conbi ne the findi ngs
and di vide by the nunber of accidents. Using a case involving two
accidents as an exanple, suppose for the first accident the jurors
apportion twenty percent fault to the plaintiff, forty percent to
non-party #1, and forty percent to defendant X; for the second acci dent
the jurors apportion fifteen percent fault to the plaintiff, ten
percent to non-party #2, seventy percent to defendant Y, and five
percent to defendant Z. In calculating the amunt for which each
party is responsible, the trial judge would sinply divide each
all ocation by two and multiply the figure so obtained by the total,
i ndi vi si bl e damage sustai ned by the plaintiff.

133 In the hypothetical given, therefore, the plaintiff would
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be al |l ocat ed seventeen and one-hal f percent fault for the two accidents
conbi ned, non-party #1 twenty percent, defendant X twenty percent,
defendant Y thirty-five percent, non-party #2 five percent, and
defendant Z two and one-half percent. Each percentage woul d then
be nultiplied by the total of the indivisible damage sustai ned by
plaintiff to produce the amount for which each defendant was |i able
under 8§ 12-2506(A).*

134 The nethod of allocation we have described woul d, we believe,
conply with the statutory requirenment of 8 12-2506(B) that the
factfinder “shall consider the fault of all persons who contri buted
tothe alleged injury” in making allocations of fault. It would al so
conply with the holding in Zuern:

[ CJ]omon sense in the fair application of [a]
pure conparative negligence systemnandat es t hat
t he negl i1 gence of all parties [and non-parties],

i ncl udi ng ori gi nal tortfeasors and
crashworthiness tortfeasors, which proxinmately
causes enhanced injuries . . . nust be conpared.

* Expressed in nunbers, the conputation would look like this:

DEFENDANT DEFENDANT DEFENDANT Nov- PARTY
Accl DENT PLAI NTI FF X Y Z #1 & #2 TorAL
First 20.0 40. 0 NA NA 40.0 100. 0
Second 15.0 _NA 70.0 5.0 10.0 100.0
Total s for
bot h
acci dents 35.0 40.0 70.0 50 50.0 200.0
Per cent age
al l ocation
per acci -
dent 17.5 20. 00 35.0 2.5 25.0 100. 0

Thus, if plaintiff’s total danages were found to be $10, 000,
def endant X would be |iable for $2,000, defendant Y for $3,500, and
def endant Z for $250.

19



Zuern, 188 Ariz. at 491, 937 P.2d at 681 (quoting O evel and v. Piper

Aircraft Corp., 890 F.2d 1540, 1550 (10th Gir. 1989)).

135 The trial court’s June 4, 1996 order denying Piner’s notion
for partial summary judgnment and July 31, 1996 ruling regarding jury
instruction content are vacated The trial court may proceed in

accordance wth this opinion.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

JAMVES MCELLER, Justice (Retired)
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