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FELDVAN, Justice

11 In 1979, the state brought a paternity action agai nst Joseph
Lalli (Lalli) to determne if he was the father of Stanley Lalli
(Stanley). Stanley was not nanmed as a party, but the conplaint did
mention his nother, Joan Hall (Joan). The trial court dismssed the
claim with prejudice. In 1995, Joan and Stanley brought a new
paternity action against Lalli. The trial court dismssed both clains
as barred by res judicata due to the 1979 dismssal. Stanley appeal ed,
and the court of appeals reversed. W granted review to determ ne
whether a child s paternity claimis barred by an earlier contrary

judgment to which the child was not a party.

FACTS

12 Joan and Lalli were married in 1971. |In 1978, Lalli filed
a petition for dissolution of marriage in which he stated that he
and Joan were the parents of three mnor children and that Joan was
not then pregnant. A default decree was entered agai nst Joan, granting
custody of the three children to Lalli. Four nonths | ater, Joan gave
birth to Stanl ey.

13 In 1979, Joan was receiving Ald to Famlies w th Dependant
Children (AFDC). |In Novenber of that year, the State of Arizona
brought a paternity action on Joan’s behal f, seeking rei nbursenent
fromLalli for the AFDC benefits paid Joan as Stanley’s nother. A
fewnonths | ater, the state noved to dism ss the conplaint, attaching
Joan’s handwitten letter that stated Lalli was “not the natural father
of Stanley.” The court dismssed the state’s conplaint with prejudice,
in effect determning that Lalli was not Stanley’'s father.

14 I n 1995, Joan brought a paternity action against Lalli,

alleging he was and is Stanley’s father. Because Stanley was still
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a mnor, the trial court granted Joan’s notion to intervene as
Stanley’s “best friend,” thus joining himas a party. Lalli filed
a notion to dismss both Joan’s and Stanley’s clains, arguing they
were barred by the doctrine of res judicata because the 1979 paternity
action and the present case had been brought by the sane “parties
or their privies.” In ruling on the notion, the trial judge relied
on a case frombDi vision One of our Court of Appeals as the dispositive

law. See Bill v. Cossett, 132 Ariz. 518, 647 P.2d 649 (App. 1982)

(concluding that mnor child and her nother had been in privity at
time of nother's earlier paternity action and child was therefore
barred frombringi ng subsequent action agai nst sanme nan). Foll ow ng
Bill, the trial judge dismssed both clains. Only Stanl ey appeal ed
the dismssal, arguing that he was neither a party to the 1979
proceeding nor in privity wwth the state or his nother. D sagreeing
with Bill, Dvision Two of our Court of Appeals held that Stanley
had not been in privity with any party to the 1979 action and thus
res judicata did not bar his claim Hall v. Lalli, 191 Ariz. 104,
109, 952 P.2d 748, 753 (App. 1997). W granted review to resolve

t he conflict between our appellate divisions and to det erm ne whet her
the doctrine of res judicata should be applied under these
circunstances. Ariz.R Cv.App.P. 23(c)(3). W have jurisdiction
pursuant to Ariz. Const. art.Vl, 8§ 5(3).

DI SCUSSI ON
15 Because the court of appeals’ opinion addressed only pure

questions of law, we review de novo. See, e.g., Scottsdale Unified

Sch. Dist. v. KPNX Broadcasting Co., 191 Ariz. 297, 300, 955 P.2d
534, 537 (1998).




A Res judicata

16 Res judicata protects “litigants from the burden of
relitigating an identical issue” and pronotes “judicial econony by
preventing needless litigation.” Parklane Hosiery Co. v. Shore, 439

U S 322, 326, 99 S .. 645, 649 (1979). This principle provides

finality and deters harassnent of forner litigants. See Grcle K

V. Industrial Commin, 179 Ariz. 422, 426, 880 P.2d 642, 646 (App.

1993). Due process, on the other hand, dictates that a party has
the right to be heard. “It is arule as old as the |law that no one
shal | be personally bound until he has had his day in court. . . .”

Phoeni x Metals Corp. v. Roth, 79 Ariz. 106, 109, 284 P.2d 645, 647

(1955) (quoting 12 AM JUrR. Constitutional Law § 573).

17 The doctrine of res judicata will preclude a claim
when a fornmer judgnent on the nerits was rendered by a court of
conpetent jurisdiction and the matter now in i ssue between the sane
parties or their privities was, or mght have been, determned in
the former action. Hall, 191 Ariz. at 106, 952 P.2d at 750, A drich
& Steinberger v. Martin, 172 Ariz. 445, 448, 837 P.2d 1180, 1183 ( App.

1992). The 1979 dism ssal satisfies all factors except whether
Stanl ey, who was not a naned party to the first paternity action
was in privity with either the state or his nother.* If so, res

judicata bars his present claim

YW nmake two assunptions. First, we assume, as did the parties
and the court of appeals, that Joan was a party to the 1979 case.
Second, neither the parties, the trial judge, nor the court of appeals
guestioned whether a voluntary dism ssal with prejudice acts as a
judgnent or adjudication on the nerits for purposes of res judicata
or issue preclusion. W do not, therefore, address the matter. But
see Grcle K, 179 Ariz. at 425-27, 880 P.2d at 645-47; WRGHT & MLLER,
FEDERAL PRACTI CE AND PROCEDURE: CiviL 2D 8§ 2367 (1995).
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B. Privity

18 Finding “[p]rivity between a party and a non-party requires
both a ‘substantial identity of interests’ and a ‘working or functiona
relationship’ . . . in which the interests of the non-party are
presented and protected by the party in the litigation.” Phinisee
V. Rogers, 582 N W2d 852, 854 (M ch. App. 1998) (quoting S.O V. v.
Col orado, 914 P.2d 355, 360 (1996)). Bill was the first Arizona case
that dealt with nmother-child privity in a paternity action. |Its
essential facts are quite simlar to those in the present case. The
state and Bill’'s nother, as a conpl aining witness, sued Bill's putative
father to establish paternity. The parties stipulated that the nother
woul d take a pol ygraph test. |If the exam ners determ ned her answers
were untruthful, the case would be dismssed wth prejudice. On the
other hand, if they determ ned her answers were truthful, the father
woul d concede paternity and a support hearing would be held. 132
Ariz. at 519, 647 P.2d at 650. During the polygraph test, the only
guestion posed to the not her was whet her she had sexual intercourse
with any man other than the putative father during the possible
conception dates. The two exam ners believed her negative response
was untruthful. Thus, the state noved to dismss the claimwth
prejudice, in accordance with the stipulation, and the trial judge
granted the notion. Wen Bill subsequently brought her own paternity
action, the putative father noved to dismss, arguing res judicata
and that the prior dismssal with prejudice barred the conplaint.
The trial judge agreed and dism ssed. |Id.

19 The Bill court acknow edged that the determ native question
was whet her nother and child had been in privity at the tine of the
previous paternity claim Because the Arizona paternity statutes

are derived fromMnnesota's, the court found M nnesota's constructi on
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of its paternity statutes “particularly persuasive.” 1d. at 522,
647 P.2d at 653. The court relied on a Mnnesota case, stating “the
proceedi ngs are for the benefit of the nother as well as the child

and the public.” 1d. at 523, 647 P.2d at 654 (quoting Mnnesota v.

Sax, 42 NW2d 680, 684 (1950)). The Bill court reasoned that the
Arizona paternity statute? al so served these conbi ned and presumably
identical interests by pursuing a single nutual objective —
establishing paternity. 1d. Thus, a child s interests are always

represented whenever a paternity action is brought, regardl ess of

who brings it. 1d. The court therefore concluded that Bill had been
in privity with her nother and the state so that Bill's subsequent

paternity claimwas barred by res judicata. 1d. at 524, 647 P.2d

at 655.

7110 In the present case, Division Two reached the opposite

conclusion, focusing on the issue of nother-child privity in a

paternity suit. The Hall court noted that in Johnson v. Hunter, the

M nnesota Suprene Court disagreed with Bill’'s interpretation of Sax.
191 Ariz. at 107, 952 P.2d at 751. In Sax, the Mnnesota court held
merely that the nother was a party to a paternity proceedi ng and
therefore entitled to appeal a support order. In Johnson, the court
went on to discuss privity:

An Arizona court cited our decision in Sax due
to the simlarity between Arizona's and
M nnesota's (1969) paternity statutes and held
that a prior dismssal of a state's paternity
action was res judicata as to the child. [Bill],
however, stressed the conmon econonic interest
of the state, nother and child, particularly the
right to child support, rather than the other
interests a child may have that are jeopardized
insuch adismssal. . . . W cannot, however,
so easily dismss the significant interests at

2A RS 8§ 12-849, now renunbered as § 25-8009.
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st ake for a child in a paternity

determnation. . . . Depriving [a child] of the

basic right to establish parental relations

ar guabl y woul d not conport wth t he

constitutional protection granted illegitimte

chi | dren.
447 N.W 2d 871, 875-76 (Mnn. 1989) (citations omtted). Thus,
Johnson held that res judicata did not preclude the child s action
when she was not a party to the previous action. 447 NW 2d at 876-
77.
111 V¢ agree that Johnson weakened Bill’'s authority by expressly
disavowing Bill’'s interpretation of Sax. Al so, as D vision Two noted,
“Io]ther jurisdictions have held that as a general rule, privity does
not arise fromthe parent-child relationship.” Hall, 191 Ariz. at
106, 952 P.2d at 750, citing Ex parte Snow, 508 So.2d 266 (A a. 1987);
Sinctox v. Sintox, 529 N E 2d 1032 (IIl.App. 1988); Payne v. Cartee,
676 N.E. 2d 946 (Onio App. 1996); Virginia ex rel. Gray v. Johnson,

376 S.E.2d 787 (Va.App. 1989). Since the decision in Hall, nore

jurisdictions have expressly adopted this principle. See Phinisee,
582 NW2d at 854; S.QV., 914 P.2d at 361-62 & n.10 (citing el even
cases fromvarious jurisdictions in which it is “well recognized”
that child s interests in paternity action differ from those of

child s nother); see also B.ML. v. Cooper, 919 S. W2d 855 (Tex. App

1996) (holding that burden of proof was on father to show that child
had been in privity with nother in prior proceeding).

112 In Bill, Dvision One concluded that nother and child were
in privity because they both sought to establish paternity, a singular
“mut ual objective.” 132 Ariz. at 523, 647 P.2d at 654. Privity,
however, is not a result of parties having simlar objectives in an
action but of the relationship of the parties to the action and the

comonal ity of their interests. See Johnson, 447 N.W2d at 874.



Even though a desired objective of all paternity suits is the sane
—to0 establish the defendant’s paternity —each party’s interests
for doing so differ significantly. Parties with comon objectives
but disparate interests mght pursue an action with varying degrees
of diligence. Even when the interests of the parties apparently
overlap, a court should determne if there are additional, separate
interests that would prevent a finding of privity. See, e.g., SQV.,
914 P.2d at 361-62. Thus, we turn now to exam ne the commonality
of the parties’ interests to determ ne whether Stanley was in privity

with the state or his nother.

1. State-child privity
113 We start by examining the interests of the child. The
“[e]stablishnent of the parent-child relationship is the nost
fundamental right a child possesses to be equated in inportance with
the nost basic constitutional rights.” Johnson, 447 N W2d

at 876 (quoting Ruddock v. Chls, 154 Cal.Rptr. 87, 91 (Cal.App. 1979)).

VWhile the child has an interest in support during mnority, there
are other inportant rights to be considered. See Phinisee, 582 Nw2d
at 854 n.6. The child s interests are broader than all others and
include clains to inheritance, nedical support, and other matters.
Johnson, 447 NNW2d at 875 (also |isting personal cause of action,
wor kers’ conpensati on dependent's al | onance, and veteran's educati onal

benefits); see Marsh v. Rodgers, 659 N E. 2d 171, 173 (Ind. App. 1995)

(interest in accurate famly nedical history). Additionally, an
accurate determnation of paternity results in intangi bl e psychol ogi cal
and enoti onal benefits for the child, including establishing famlial

bonds and | earning of cultural heritage. See, e.g., Hall, 191 Ariz.



at 107-08, 952 P.2d at 751-52; Mnnesota ex rel. Kremin v. G aham
318 NNw2d 853, 855 n.4 (Mnn. 1982). W agree with D vision Two

and these well-reasoned decisions that a child' s interest in
determining his or her father is fundanental, unique, and broader
than the interests of all others.

114 G the many parties wanting to establish Stanley’'s paternity,
the interests of the state are the nost sinple to define. 1In general,
the state pursues a child s paternity not only because it desires
to see that “‘justice is done,” . . . [but] also. . . to reduce the
nunber of individuals forced to enter the welfare rolls.” MIls v.
Habl uet zel , 456 U. S. 91, 103, 102 S.C. 1549, 1557 (1982) (O Connor,
J. concurring, four justices joining). The state initiated the 1979
action against Lalli for “purely econom c” reasons —to establish
his fiscal responsibility and termnate Joan’s reliance on AFDC
Hall, 191 Ariz. at 107, 952 P.2d at 751. Thus, Stanley and the state
shared that one inportant, overlapping interest. S xteen years |ater,
however, Stanley brought this action to establish his famlial status,
apparently for reasons other than support. Id. Regardless of any
common financial interest, Stanley has other significant interests
that prevent finding a coomonality of interests between himand the

state. Thus, a finding of privity is precluded.

2. Mot her-child privity
115 A nother’s interests in bringing a paternity action include
securing financial assistance to raise her child and gaining the
ability tolegally enforce the father’s support obligation. C course,
a not her al so has enotional and psychol ogi cal interests in establishing
her child s paternity. These may include, for exanple, a | essened

burden fromsharing the responsibility of physical custody and tendi ng
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to the child s enotional and devel opnental needs.

716 It is inportant to renenber, however, that parental
rel ationships are triangular; not only does each parent have a
relationshipwith the child, but the parents al so have a rel ationship
with each other. See Carl W Gl nore, |ndependent Evidence: A New
Tool for Paternity Cases, 86 ILL. B.J. 476, 480 (1998). As a result,
even if the nother’s interests appear to be aligned with the child s,
she is often subject to pressures fromher relationship with the
father. These pressures may affect her decision to proceed with a
paternity suit. A nother may decide to dismss a pending paternity
suit because she may hope for a continuing relationship with the
father, or because her relationship with the father has deteriorated
to the point that she wants to avoid contact wwth him There may
be pressure fromcommunity or famly di sapproval of the father, the
relationship, or the paternity action. The nother nmay be deterred
by the trouble, difficulty, and expense of maintaining the |awsuit
and decide that she wants and has the neans to raise the child
i ndependently. Moreover, the putative father may offer the nother
an amount sufficient to induce her to settle the claimw thout an
adj udi cation. See, e.g., Johnson, 447 N.W2d at 875.

117 As illustrated by the Iist above, “a nother’s and a child s
interests in a paternity determination not only differ, but my
potentially conflict.” Hall, 191 Ariz. at 108, 952 P.2d at 752.
Wil e assum ng that nost nothers are dedicated to pursuing the best
interests of their children, we nust al so acknow edge that a nother’s
perception of what is best for her child will often be affected by
factors unique to her. Recognizing that nmany not hers face significant
personal obstacles when pursuing paternity clains, we cannot expect

themto always protect only their child s interests and ignore their
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owmn. See GEB v. SRW, 661 NE 2d 646, 651 (Mass. 1996) (a

not her’ s i ndependent interests “may prevent her fromfully protecting
the child s sonmetinmes conpeting concerns”); RAJ. v. L.B. V., 169

Ariz. 92, 96, 817 P.2d 37, 41 (App. 1991) (because conflicts of

interest are inherent in paternity case, |eaving parent to represent
her child may | eave child s rights unprotected).

118 Thus, although a nother’s concerns are nore substanti al
than those of the state, we conclude that the fundanental and uni que
nature of the child s interests cannot al ways be adequatel y represented
by the nother, who may have differing, even conflicting interests.
We agree with Hall that a nmother and child |ack the necessary

commonal ity of interests to find themin privity.

C. Preventing nultiple paternity determ nations

119 Res judicata pronmotes finality and consistency. See Qrcle
K, 179 Ariz. at 426, 880 P.2d at 646. Lalli argues that D vision
Two’ s opi nion subverts that policy because it allows two separate
paternity actions to be brought at different tines against one nan.
But even considering the burden and possi bl e harassnent resulting,
ot her courts have concl uded that “these concerns are outwei ghed .

by the paranmount interests of a child in an adjudication on the nerits
of paternity.” Johnson, 447 N.W2d at 876. In considering the
equities, we note that new procedures and devel opnents in | aw and
science significantly mtigate the potential burden of multiple

[itigation.

1. Joinder of child at initial paternity proceeding

120 Modern procedural rules require joinder of a party who
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“clainms an interest relating to the subject of the action and is so
situated that the disposition of the action in his absence nmay .

as a practical matter inpair or inpede [his] ability to protect that
interest.” Ariz. R Cv.P. 19(a). In the specific context of a
paternity suit, many dangers of nultiple litigation can be avoi ded
by joining the child to the first action. See Hall, 191 Ariz. at
109, 952 P.2d at 753; RA.J., 169 Ariz. at 96, 817 P.2d at 41; see
also Kieler v. CAT., 616 N E 2d 34 (Ind. App. 1993) (observing that

paternity defendant could have avoi ded problens had children been
joined as necessary parties to first action). Mreover, because the
child s interests potentially conflict wiwth those of other parties
i nvol ved, a guardian ad |itemand i ndependent counsel nay be appoi nted
to protect the child s interests. See Ariz. RGv.P. 17(g); RA.J.,
169 Ariz. at 96-97, 817 P.2d at 41-42. This, of course, depends on
the identity of the other parties to the litigation and whether the
child s interests can be fully, objectively, and disinterestedly
represented. Gven that we have identified the child s interests
as distinct fromthose of the state and nother, we are reluctant to
adopt a rul e that such parties are al ways privies and representatives
of the child, at least while they are also pursuing their own

i nterests.

2. Equi t abl e consi derati ons
121 The Hall court cited two equitabl e considerations to support
its holding. The first cite was to an inportant section of the
RESTATEMENT ( SECOND) OF JUDGMVENTS ( RESTATEMENT) :
[ Cl] oncl usi ve effect should not be given to a
status determnation in resolving another

person’s rights or obligations in which the
status is an operative elenment, if doing so would
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inmpair an interest arising froma just reliance
interest or otherwise result in substantia
injustice. Sone earlier authorities insisted
that a judgnment determning status nust
necessarily be conclusive on “all the world” if
it was to be conclusive beyond the parties in
any way. More carefully considered authorities,
however, recognize that a status judgnent can
be treated as effective at l|arge wthout
enforcing all its legal ramfications, and that
treating it as operative when the interests of
ot hers are involved should depend on
consi derations of equity and good consci ence.

RESTATEMENT 8 31 cnt. f (enphasis added); see also State ex rel. Dep't

of Econ. Sec. v. Powers, 184 Ariz. 235, 237, 908 P.2d 49, 51 (App.

1995) (discussing ResTATEMENT § 31 cnt. a and stating that absence of
child from fornmer proceedi ng wei ghs agai nst application of issue
precl usi on) .3

122 The second cite was to the Uniform Parentage Act (UPA).
Al t hough the UPA has not been |l egislatively adopted in Arizona, our

courts have found its policies persuasive. See Stephenson v. Nastro,

192 Ariz. 475, 480, 967 P.2d 616, 621 (App. 1998); Ban v. Qigl ey, 168
Ariz. 196, 199, 812 P.2d 1014, 1017 (App. 1990). Keeping the child's

interests at the forefront, the UPA provides that the child is an

i ndi spensabl e party to a paternity action. See S.O V., 914 P.2d at

®A paternity action is, of course, a status determnation. Wen
the 1979 action was brought, Stanley was a thirteen-nonth-old infant
wi t hout i ndependent counsel or guardian ad litem W, |ike the Hal
court, find this significant. 191 Ariz. at 109, 952 P.2d at 753;
see County of Shasta v. Caruthers, 38 Cal.Rptr.2d 18, 21 (Cal. App.
1995) (child could bring paternity action despite fact that nother
previously settled her own action against father); Inre MC , 895
P.2d 1098 (Col 0. App. 1994); Marsh, 659 N E. 2d at 173; GE.B., 661
N E 2d at 651; Johnson, 447 NW2d at 874 (finding it too “troubl esone”
to hold that unrepresented infant was party or in privity to prior
paternity action); Elacqua v. Janes EE, 203 A D.2d 688 (N Y. App. 1994);
Payne v. Cartee, 676 N E 2d 946 (Chio App. 1996); West Virginia Dep't
of Health & Human Resources ex rel. dine v. Pentasuglia, 457 S.E 2d
644 (WVa. 1995); Inre SDM 882 P.2d 1217 (Wo. 1994); but see Bradl ey
v. Division of Child Support Enforcenent ex rel. Patterson, 582 A 2d
478 (Del. 1990).
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360-61 (referring to Col orado’s adopted version of the UPA). The

UPA al so requires that a guardian ad |itembe appointed to represent

the child s interests. Id.
3. Blood testing in paternity cases
123 V¢ bel i eve the burdens of consecutive or multiple litigation

have been consi derably | essened by scientific devel opnents since Bill
was decided. Arizona has adopted the foll ow ng presunption:

If the results of the blood tests indicate that

the Ii kelihood of the alleged father's paternity

is ninety-five per cent or greater, the alleged

father is presunmed to be the parent of the child

and the party opposing the establishnent of the

all eged father's paternity shall establish by

cl ear and convincing evidence that the all eged

father is not the father of the child.
AR S 8§ 25-807(D).
124 Bl ood tests carry great weight in paternity determnations
because “the results do not depend upon a party’s testinony and because
the tests are verifiable.” Qlnore, supra, 86 ILL. B.J. at 477. Before
t he use of blood tests, juries were often left to determ ne paternity
by resolving the conflicting testinony of adverse w tnesses,
considering marital status of the parents, and exam ni ng t he physi cal
I i keness of the defendant and the child. See Ronald J. Richards,
Comment, DNA Fingerprinting and Paternity Testing, 22 U C. DavsL. Rev.
609, 611 n.6 (1989). Wen blood tests were first used, the results
pl aced the child and the father into certain categories based on bl ood
characteristics. Wile the result could exclude the possibility that
a particular man was the child s father, it could not affirmatively
establish a single man as a father but could only narrow the class
of potential fathers to those who shared the same blood

characteristics. 1d. at 612. A newer bl ood test, hunman | eukocyte
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antigen tissue typing (HLA testing), identifies nore specific blood
characteristics and can establish parentage to ninety-ei ght percent
probability. 1d. at 612-13 n.11. Mdern DNA fingerprinting boasts
even greater accuracy; by mapping the DNA of the nother and the child,
the test cones closer than any other in positively identifying a
child' s father. 1d. at 613, 620-24, & 627-28 n.56.

125 The avail ability and accuracy of today’ s blood testing and
the statutory presunption created by 8 25-807(D) wll forestall the
filing of many paternity cases and di spose of many others by summary
judgment. Thus, even if a man’s paternity is relitigated for the
benefit of the child, chances are the claimw || often be quickly
resolved by testing rather than by Iong, harassing litigation.
126 Bal anci ng the factors di scussed, we conclude that the rule
adopted in Hall is best. W disapprove of Bill’'s analysis and reject
the viewthat achildis inprivity with either the state or its nother
in the context of a paternity action. |In the future, a child not
joined to a paternity action will not be precluded by its disposition.
Thus, like Stanley, such a child may bring his or her own subsequent
action to establish paternity. W believe this rule will vindicate
the rights and interests of children w thout unduly burdening putative

fathers with harassing, repetitive actions.

CONCLUSI ON
127 The danger of multiple actions feared by the ol der cases,
such as Bill, are now largely obviated by nodern procedure and

pl eading. Any party to a paternity proceedi ng can nove for appoi nt ment

of a guardian ad litemfor the mnor child whose status is at issue
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and have the child joined in the action.* Finally, new DNA bl ood
anal ysi s makes the di sposition of such actions nmuch | ess onerous than
it was when Bill was deci ded.

128 Thus, the court of appeals' opinionis approved. The
trial court’s judgnment dismssing Stanley’s claimas barred by res
judicata is reversed, and the case is remanded to the trial court

for proceedi ngs consistent with this opinion.

STANLEY G FELDVAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

FREDERI CK J. MARTONE, Justice

RUTH V. McGEREGOR, Justice

*Ariz.RCv.P. 19(a)(2)(i) and (ii) pernmits any party to nove
for joinder when as a practical matter a person's absence may

i npede the person’s ability to protect [his or
her] interest [or] (ii) |eave any of the persons
al ready subject to a substantial risk of incur-
ring double, multiple or otherw se inconsistent
obligations by reason of the clained interest.
I f the person has not been so joined, the court
shal | order that person be made a party. |If the
person should join as a plaintiff but refuses
to do so, the person may be nmade a def endant,
or, in the proper case, an involuntary plaintiff.
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