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FELDVAN, Justice

11 We granted review to determ ne whether the exclusivity
provi sion of the workers’ conpensation | aw bars enpl oyees' cl ains
that their enployer breached a contract to supplenent workers’
conpensati on benefits. We have jurisdiction pursuant to Ariz.

Const. art. VI, 8§ 5(3).

FACTS AND PROCEDURAL HI STORY
12 Ni ne former and present enployees (Plaintiffs) of Brush
VWl lman, 1Inc., contracted chronic beryllium disease (CBD), a
severe, progressive, and permanent |lung condition, as a result of
their exposure to toxic levels of airborne beryllium dust while
wor king at Brush Wellman's Tucson plant. Al t hough only a snall
fraction of the popul ation develops CBD as a result of beryllium
exposure, no avail able testing nethod exists to determ ne whet her
a particular individual my be susceptible. A Brush Well man
executive testified at deposition that approximately five percent

of Brush Wellman enpl oyees exposed to beryllium devel op CBD.



Plaintiffs allege that Brush Wellnman knew its enpl oyees woul d be
exposed and that sone woul d contract CBD and therefore promsed its
enpl oyees that it would take care of them by supplenenting their
wor kers' conpensation benefits to keep their salaries at the |evel
earned before they contracted CBD. Thus, when one of Brush
Vel |l man’s enpl oyees was diagnosed as having CBD, a corporate
representative and the diagnosed enployee signed a form that
specifically detail ed what Brush Wl |l man woul d pay the enpl oyee as
an i ncone suppl enent:

The Conpany recogni zes a nedi cal determ nation

t hat (enpl oyee with CBD) has contracted a

berylliumrel ated disease as a result of his

enpl oynent with the Conpany. Qur policy is

that this enployee shall be guaranteed an

inconme at |east equal to the highest rate of

pay at the tine or subsequent to, the

diagnosis of [CBD]. This guarantee shal

remain in effect until the enployee reaches
normal retirenment age, or recovers from|[ CBD .

Brush Wel |l man al so i ssued a policy statenent:

Special provision is nmade for enployees who,
in the course of enploynent with the conpany,
contract [ CBD , and consequently becone
partially or totally disabled. Cont i nued
performance in a job which they are able to
perform will be encouraged. Such enpl oyees
shall not suffer reduction in cash incone or
enpl oyee benefits as a result of their

disability. . . . The conpany will suppl enent
any income received through . . . Wrkers
Conpensation . . . so that total inconme is

equal to the enployee's straight tine incone

as of the last day worked. Pay will continue

until the enployee . . . becones eligible for

normal retirement benefits under the Conpany’s

Pensi on Pl an.
13 Plaintiffs argue that this policy was part of their
contract with Brush Wellmn when each was diagnosed with CBD
bet ween 1991 and 1994. Al |l received workers' conpensation benefits
but not the incone suppl enent.

14 Plaintiffs’ conplaint contained a count for breach of



enpl oynment contract and tort counts alleging intentional injury and
breach of the covenant of good faith and fair dealing. Brush
Vel | man noved for summary judgnent on all counts, arguing that the
contract clains were barred by the exclusivity provision of the
wor kers’ conpensation law, that Plaintiffs failed to state a claim
for intentional injury, and that under the facts of the case

Arizona does not recognize a claimfor breach of the covenant of
good faith and fair dealing. Wthout explanation, the trial court
granted Brush Well man’s notion on all counts.

15 The court of appeals affirnmed on all but the intentional

injury issue. Stoecker v. Brush Wellman, Inc., No. 2 CA-CV 96-0293

(menmor andum deci sion, March 31, 1998) ). The court found that
Plaintiffs alleged sufficient facts to state a claim that Brush
Wel Il man acted knowi ngly and intentionally. Mem dec. at § 7.
Despite Plaintiffs’ contention that a two-year statute of
limtations for common-1aw cl ai ns shoul d apply, the court held that
a one-year statute of limtations applies to the intentional injury
doctrine, a statutory cause of action. Mem dec. at qf 8-9

Because of factual questions pertaining to the discovery rule, the
court remanded the statute of limtations issue to the trial court.
Mem dec. at 9T 10-12.

16 The court also affirmed summary judgnent on the contract
claims, concluding the clainms were barred by AR S. § 23-1024

whi ch provides that workers’ conpensation benefits shall be the
excl usi ve renedy for an enployee injured in the course and scope of

enpl oynent.* Mem dec. at 9§ 5. Because Plaintiffs failed to

A RS. § 23-1024 provides:
A An enpl oyee, or hi s | egal

6



rej ect workers’ conpensation prior toinjury, as required by AR S.
8§ 23-906, and in fact received conpensation benefits, the court
found their clai mwas barred by 8§ 23-1024's excl usivity provisions.
Plaintiffs sought and we granted review of the court of appeals’
affirmance of summary judgnent on the breach of contract count.
Because of the procedural posture of the case, we take the facts in
the light nost favorable to Plaintiffs and assune the truth of
Plaintiffs' allegations respecting their contracts with Brush
Wl lman. See Doe v. Roe, 191 Ariz. 313, 324, 955 P.2d 951, 962
(1998).

DI SCUSSI ON

M7 The Arizona Constitution requires the legislature to
adopt a workers’ conpensation system designed to provide
conpensation for accidental injuries arising out of the course of
enpl oynent. See Ariz. Const., art. XVIII, 8 8  The legislature
has created a statutory schene inplenenting this constitutiona

mandat e. See ARS. 88 23-901 to 23-1091 (the Act). The Act
i ncludes an exclusivity provision that any enpl oyee “who accepts

conpensati on waives the right to exercise any option to institute

representative in event death results, who
accepts conpensation waives the right to
exercise any option to institute proceedi ngs
in court agai nst his enpl oyer or any
co-enpl oyee acting within the scope of his
enpl oynent, or agai nst the enpl oyer's workers'
conpensati on I nsurance carrier or
adm ni strative service representati ve.

B. An enpl oyee, or hi s | egal
representative in event death results, who
exercises any option to institute a proceedi ng
in court agalnst his enployer waives any right
t o conpensati on.



proceedi ngs in court against his enployer.” A R S. § 23-1024 (A).
18 Qur constitution also prohibits the legislature from
abrogating the right “to recover damages for injuries” or limting
t he “amount recovered.” Ariz. Const., art. XVIIl, 8 6. The two
constitutional provisions are conplenentary. Kilpatrick v.

Superior Court, 105 Ariz. 413, 419, 466 P.2d 18, 24 (1970). Thus,

when an injury falls within the scope of the conpensation |aw, the
| egi sl ature may abrogate the right of action for tort recovery by
a worker who elected to accept conpensation. ld.; see also
Anderson v. Industrial Commin, 147 Ariz. 456, 461, 711 P.2d 595,
600 (1985).

19 The court of appeals agreed with Plaintiffs that § 23-
1024(A) does not “enconpass [] all common | aw renedi es agai nst the
enpl oyer” but held that an enployee’'s “acceptance of workers’
conpensati on benefits waives all remedies . . . except for those
remedi es [such as the tort action for intentional injury] created
or protected by the Arizona Constitution.” Mem dec. at 14 (citing
Anderson, 147 Ariz. 456, 711 P.2d 595. Consequently, Plaintiffs’
contract claim was barred. We disagree, believing the court's
characterization of the exclusivity rule is too broad. Anderson
dealt with an enployee's tort claim seeking recovery for an
industrial injury. Cdains that do not fall wthin the scope of the
wor kers' conpensation statute are not barred by its exclusivity

provision. See Ford v. Revlon, Inc., 153 Ariz. 38, 734 P.2d 580

(1987) .

110 Qur courts have al ways recogni zed that various actions,
i ncluding sone tort actions, survive for workers whose clains are
not within the scope of the conpensation schene. See, e.g., Ford,

153 Ariz. at 44, 734 P.2d at 586 (enployee’'s action against



enployer for intentional infliction of enotional distress not

barred); Franks v. U S. Fidelity & Guar. Co., 149 Ariz. 291, 718

P.2d 193 (App. 1985) (enployee’s bad faith action against
enpl oyer’s conpensation carrier not barred because exclusivity
doctrine applies only to injuries covered by Act). Thus, we have
never construed the exclusivity statute —as did the court of
appeals — so broadly as to preclude all <clainms except those
specifically protected by the constitution. The clains precluded
are those in which the wong alleged and the damages sought are

within the Act's coverage. Kilpatrick, 105 Ariz. at 419, 466 P.2d

at 24 (clains against co-enployees not precluded under then-

exi sting version of art. XVIII, § 8).

A Does a prom se to supplenent workers’ conpensation benefits
fall within the scope of the Act?

1. Scope of the Act
111 The underlying principle of the conpensation systemis a
trade of tort rights for an expeditious, no-fault nethod by which
an enpl oyee can receive conpensation for accidental injuries

sustained in work-rel ated acci dents. See Pressley v. Industri al

Commin, 73 Ariz. 22, 236 P.2d 1011 (1951). Because of this policy,
8§ 23-1024's bar agai nst an enpl oyee instituting court proceedi ngs
does not run afoul of the non-abrogation clause when applied to a
covered enpl oyee's conmon-law tort action agai nst an enpl oyer. See
Anderson, 147 Ariz. at 457, 711 P.2d at 596 (“[A] covered worker
may choose between the conpensation systemand the tort system?”);

see also Connors v. Parsons, 169 Ariz. 247, 818 P.2d 232 (App

1991) (holding an injured worker's intentional acceptance of

wor kers' conpensation benefits waives tort renedies). |n Anderson,



we again recognized the interplay between sections 8 and 6 of

article XVII'l and concluded that the | egislature could prohibit a
wor ker who had not previously waived tort rights but had accepted
conpensation benefits from also seeking tort damages from the
enpl oyer. 147 Ariz. at 461-62, 711 P.2d at 600-01.°2

112 This case, however, is a contract action, though it is
based on and necessarily pleads the prior industrial injury arising
froma risk of enploynment. In such cases, Brush Wellman argues,

the exclusivity doctrine applies because if not for the industrial

injury, the contract action could not be brought. I ndeed,

Pr of essor Lar son poi nts out the danger of plaintiffs
recharacterizing tort clains as contract actions to circunvent the
wor kers' conpensation exclusivity provisions. 6 A LARSON, THE LAw
OF WORKMEN' S COVPENSATION 8 65.38, at 12-49 to 12-53 (1999); see also
Vi neyard v. Sout hwest Engineering & Contracting Co. Inc., 117 Ari z.

52, 53, 570 P.2d 823, 824 (App. 1977).

113 The present action, however, is not brought to recover
damages caused by the industrial injury but only to recover on
Brush Wellman's prom se to provide benefits over and above any
conpensation benefits Plaintiffs received for a specific work-
related injury. This action is not a disguised nethod to seek tort
recovery for the industrial injury. Cf. 6 A LARSON, supra n.41.1

at 12-50 (citing Schefsky v. Evening News Ass’'n, 425 N.W2d 768
(Mch. App. 1988)) and n.43, at 12-53 (citing Hensley v. United
States, 279 F.Supp. 548 (D. Mont. 1968)). Tort recovery for an

2Those interested in the origin and evol uti on of these cl auses
shoul d read Professor Roger Henderson's scholarly article: Tort
Reform Separation of Powers, and the Arizona Constitutional
Convention of 1910, 35 Ariz.L.Rev. 535, 573-605 (1993).

10



industrial injury can include “unlimted recovery for actual
damages, expenses for past and prospective nedical care, past and
prospective pain and suffering, lost earnings, and dimnished

earning capacity.” Bryant v. Silverman, 146 Ariz. 41, 47, 703 P.2d

1190, 1196 (1985). None of these damages are sought here;
Plaintiffs are not canouflaging a tort claimas a contract claim
but, in the contract count, seeking only noney owed by reason of
Brush Wellman’s contractual obligation to supplenent their
conpensation benefits by paying themthe difference between their
actual earnings and the portion of conpensation benefits

representing | ost earning capacity.

2. Breach of a promi se to provide suppl emental benefits
114 Qur courts have not yet addressed the question whether
our workers’ conpensation statutes bar an enpl oyee’ s contract claim
for supplenmental benefits. In Vineyard, however, the court of
appeal s hel d that an enpl oyee’ s accept ance of workers’ conpensati on
benefits barred his claimfor damages for an industrial injury even
t hough the action was pl eaded as a breach of the enpl oyer's express
prom se to provide safety equipnent. While the court held the
claimwas barred by the Act's exclusivity provision, it also stated
in passing that “nothing in the worknmen's conpensation |aw
prohibits . . . an express contract [to provide conpensation over
and above worknen’s conpensation benefits].” 117 Ariz. at 53, 570

P.2d at 824 (citing Lechuga, Inc. v. Mntgonery, 12 Ariz.App. 32,

36, 467 P.2d 256, 260 (1970)); see also Fredericks v. Liberty Mit.

Ins. Co., 627 NE 2d 782 (IIl.App. 1994) (action on contract
collateral to workers' conpensation systemnot barred); Hornsby v.
Sout hland Corp., 487 A 2d 1069, 1072 (R 1. 1985) (worker’s claim

11



for breach of contractual promse of safe work environnment is
precluded by workers' conpensation, but enployer’s breach of
contractual prom se to provide enployee wth nore benefits than
provi ded by workers’ conpensation may not be); Joseph H King, Jr.,
The Exclusiveness of an Enpl oyee's Wrkers' Conpensation Renedy
Agai nst H's Enpl oyer, 55 TeEnN. L.Rev. 405, 490 (1988) (“Obviously,
if the enployer breaches his contract with his enpl oyee, thereby
causi ng purely econom c | oss, the exclusive renmedy rul e shoul d not
apply.”).

115 We do not find review of this case |aw very helpful. No
case directly on point is cited, and we find none in our own
research. Comments in various cases indicate that a contract to
pay benefits suppl enenting workers' conpensation is not within the
exclusivity doctrine. See, e.g., Hensl ey, 279 F. Supp 548;
Vi neyard, 117 Ariz. at 53, 570 P.2d at 824; Fredericks, 627 N E. 2d
at 786; Schefsky, 425 N.W2d 768; Hornsby, 487 A 2d at 1072. W

prefer, however, not to decide this or any case on fragnents of
dicta. Text, sound policy, and fulfillnment of constitutional and
statutory goals point the way. The exclusivity provision is part
of the quid pro quo between the enployee’'s no-fault recovery and
the enployer’s obligation to pay benefits. Franks, 149 Ariz. at
294, 718 P.2d at 196 (citing 2A A LARSON, supra 8§ 65.11, at 12-1to
12-2, now 6 A. LARsoy, supra 8 65.11, at 12-1 to 12-12 (1999)).
This trade-off, permtted by the constitution and inposed by
statute, frees the enployer fromtort liability.

116 But Plaintiffs here seek neither to inpose tort liability
nor to recover tort danages. The system was not designed or

intended to free an enployer from performng its contractual

12



prom ses to provide specific benefits to its enpl oyees. Suppose,
for exanple, that an enployer nade a contract to pay sales
commi ssions to an enployee. Wuld the exclusivity doctrine
preclude that enployee from enforcing the contract after he had
been hurt in an industrial accident and had accepted conpensation?
Such immunity for breach of contract was not part of the quid pro
guo for workers' conpensation.

117 Nor would immunity from performance of contractual
prom ses harnmonize with the text of our constitution or our
wor kers’ conpensation statutes. While it is true that § 12-1024(A)
forbids, wthout limtation, an enployee's institution of “court
proceedi ngs” agai nst an enpl oyer, that statute has never been and
cannot be read apart from the constitutional provision that

aut hori zes its exi stence. Kilpatrick, 105 Ariz. at 420, 466 P.2d

at 25. Article XVIIl, 8 8 mandates a system that applies to
“personal injury . . . or death . . . fromany accident arising out
of and in the course of . . . [] enploynent . . . .7 The

enployer’s no-fault obligation to pay conpensation for such
injuries frees it fromtort liability for industrial injury, no
matter how the claim my be disguised. The gist of the contract
count in the present action, however, is not based on a personal

injury but on Brush Wellman's alleged breach of its contractua

prom se. The relief sought is not damages caused by the injury but
suppl enental benefits promsed in the contract. Freedom from
performance of contractual prom ses was not part of the
constitutional text that required the legislature to enact the
wor kers’ conpensation system Nor, we believe, has the |l egislature
sought to exceed the constitutional mandate. The statute's text is

read in pari materia with the constitutional provision that

13



aut hori zes it. See Kilpatrick, 105 Ariz. at 416-17, 466 P.2d at

21-22.

118 Final |y, expansion of the exclusivity doctrine, as sought
by Brush Wellman, would be very bad policy. Brush Wellnman's
industrial pursuit puts a nunber of its enployees at grave and
per haps unavoi dabl e ri sk. To engage skilled enpl oyees, such an
enpl oyer m ght want or need to offer specific protection for its
workers and their famlies should workers suffer the harm that
makes the job so dangerous. Interpreting the exclusivity doctrine
so broadly as to permt an enployer to renege on such prom ses
woul d hi nder honest enpl oyers because workers who | earn that their
prospective enpl oyer’s prom se i s unenforceable woul d | i kely reject
any offer to perform the high-risk work. Conversely, such an
interpretation would allow an unscrupul ous enpl oyer that had no
intention of performng its prom se to take advantage of gullible,
unsophi sticated, or desperate workers. W refuse to adopt a rule

t hat reaches these untoward and undesirable results.

CONCLUSI ON
119 We conclude that Plaintiffs' contract count is not barred
by the doctrine of exclusivity. The court of appeals' decision is
therefore vacated to the extent that it is inconsistent with this
opinion. The trial court's grant of sunmary judgnent on this count
is vacated, and the case is remanded to the trial court for

proceedi ngs consistent with this opinion.

STANLEY G FELDVAN, Justice

CONCURRI NG
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THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice
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