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RAYMOND R. ABRAMSON, Judge 

 On July 28, 2014, the Board of Trustees (Board of Trustees) of the Arkansas Public 

Employees Retirement System (APERS) issued findings of fact and conclusions of law finding 

that the appellees, all former employees of county-owned nursing homes, were not eligible for 

membership in APERS. The Board of Trustees determined that the appellees were not “county 

employees” eligible for APERS benefits because they were paid from revenues generated by 

the patients of the nursing homes, rather than from appropriations made by the quorum courts 

of each county. The appellees successfully appealed the Board of Trustees’ decision to the 

Pulaski County Circuit Court, which entered an order and judgment reversing the 
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administrative decision on June 27, 2017. The Board of Trustees now appeals the circuit court’s 

decision. Because we hold that substantial evidence supports the Board of Trustees’ finding that 

the appellees were not “county employees” as the General Assembly has defined that term in 

the APERS code, we reverse the circuit court’s judgment and dismiss the case.  

I. Background  

 The appellees are former employees of nursing homes located in Craighead, Lawrence, 

and Union Counties. Appellee Martha Ella Garrison was employed by Craighead County 

Nursing Center from 1981 until 2003. Appellee Shawn Marie Hall was an employee at 

Lawrence Hall Nursing Center from 1992 until 2007. Appellees Michelle Dawson, Willie Mae 

Dawson, and Nichelle Underwood were formerly employed by Hudson Memorial Nursing 

Home in Union County. The nursing-home facilities are owned by their respective counties 

and operated by administrative boards appointed by the quorum courts. According to the Board 

of Trustees, the nursing homes’ operating expenses, including their employees’ compensation, 

are paid from patient revenues. 

 In 2013, the appellees asked APERS to determine whether they were entitled to 

retirement benefits, arguing that they were eligible “county employees” as set forth in Ark. 

Code Ann. § 24-4-302 (Repl. 2014) and § 24-4-101 (Supp. 2017).1 Section 24-4-302 provides, 

in pertinent part, that “all counties shall . . . include their employees, as defined in § 24-4-

101(14), (17), and (27), in the membership of the Arkansas Public Employees Retirement 

                                           
1The relevant provisions in § 24-4-101 and § 24-4-302 have not been amended since 

2013.  
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System[.]”2 Arkansas Code Annotated § 24-4-101, moreover, provides the following relevant 

definitions: 

 

 (14)(A) “County employees” means all employees whose compensations are 

payable, either directly or indirectly, by county participating public employers[.] 

 

. . . . 

 

 (17)(A)(i)(a) “Employees” means all officers and employees of any office, agency, 

board, commission, including the Department of Higher Education, or department of a 

public employer whose compensations were or are payable from funds appropriated by 

the public employer and all otherwise eligible employees whose compensations were or 

are payable in whole or part from federal funds[.]  

 

. . . . 

 

 (27) “Nonstate employees” means county employees, municipal employees, rural 

waterworks facilities board employees, regional airport authority employees, public 

facilities board employees, joint county and municipal sanitation authority employees, 

regional water distribution board employees, the employees of economic development 

districts recognized as planning and development districts under § 14-166-202, school 

employees, and the employees of the Intergovernmental Juvenile Detention Council[.] 

 

 The executive director of APERS rejected the appellees’ claims for membership. 

According to the director, the appellees were not eligible “county employees” because their 

compensation was payable from the patient revenues of the nursing homes, rather than funds 

appropriated by the quorum courts of their respective counties as required by Ark. Code Ann. 

§ 24-4-101(17)(A)(i)(a). 

                                           
2Arkansas Code Annotated section 24-4-301(b) (Repl. 2014), requiring county 

employees to become members of the APERS system as a condition of continuing or obtaining 

county employment, similarly applies to “[a]ll county employees, as defined in § 24-4-101(14), 

(17), and (27)[.]” 
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 The appellees appealed the executive director’s decision, and, after an administrative 

hearing on April 30, 2014, the APERS Board of Trustees made the following relevant factual 

findings: 

 4. Each of the three nursing homes is operated by its governing board, not by 

their respective counties’ quorum courts. Each of the three nursing homes generates its 

own operating funds from patient revenues. None of the three nursing homes receives 

its operating funds from county appropriations.   

 

 5. None of the Applicants’ compensations came from appropriated county funds, 

i.e., from county quorum court appropriations, either directly or indirectly. The 

Applicants’ compensations were paid out of the revenues received from the nursing 

homes’ patient revenues. No ordinances that appropriated county funds for the nursing 

homes’ employee salaries have been found by any party. 

 

Based on these findings, the Board of Trustees concluded that the appellees were not “county 

employees.”  

 According to the Board of Trustees, § 24-4-302 required the appellees to meet a 

combination of the definitions appearing in § 24-4-101(14), (17), and (27), in order to be 

eligible for membership in APERS, and the appellees fell short because there was no evidence 

that any of the county quorum courts appropriated funds for their compensation as required by 

§ 24-4-101(17)(A)(i)(a). The Board of Trustees unanimously determined, therefore, that the 

appellees “were not eligible for membership in APERS because of their employment at their 

respective nursing homes,” and affirmed the executive director’s decision.  

 The appellees sought judicial review in the Pulaski County Circuit Court pursuant to 

Ark. Code Ann. § 25-15-212(a)–(b) (Repl. 2014). The circuit court reversed the Board of 

Trustees’ decision, finding, inter alia, that APERS was “clearly wrong” when it “combined the 

definitions in Ark. Code Ann. § 24-4-101(14), (17), and (27), and required [the appellees] to 

meet all three definitions, rather than treat each definition as separate and distinct.”  
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 Nevertheless, the circuit court found that the appellees met both the definition of 

“county employee” in § 24-4-101(14)(A) and the definition of “employee” in § 24-4-101(17). 

The nursing-home administrative boards, which the circuit court found fell within the 

definition of “county” in the APERS Code, were “participating public employers,” for 

purposes of paying “county employee[s]” under Ark. Code Ann. § 24-4-101(14)(A). The court 

found, moreover, that the appellees were “paid from revenues generated by the respective 

facilities at which they worked, thus making Petitioners’ compensations payable, either directly 

or indirectly, by a county participating public employer” under Ark. Code Ann. § 24-4-

101(14)(A). The circuit court also found that the appellees met the definition of “employee” in 

§ 24-4-101(17), concluding that the nursing-home administrative boards, as public employers, 

“appropriated” county funds to pay the appellees. 

 The Board of Trustees and the nursing homes now appeal from the circuit court’s order.  

We reverse the circuit court and affirm the Board of Trustees’ decision denying the appellees’ 

membership in APERS. 

II. Standards of Review 

 “Review of administrative agency decisions by both the circuit court and the appellate 

court is limited in scope.” Shaw v. Ark. Dep’t of Human Servs., 2018 Ark. App. 322, at 5, 550 

S.W.3d 925, 928. The standard of review is “whether there is substantial evidence to support 

the agency’s findings.” Id. at 5, 550 S.W.3d at 928–29. The appellate court’s review, moreover, 

is directed toward the agency, rather than the circuit court, “because administrative agencies 

are better equipped by specialization, insight through experience, and more flexible procedures 

than courts, to determine and analyze legal issues affecting their agencies.” Seiz Co. v. Ark. State 

Highway & Transp. Dep’t, 2009 Ark. 361, at 2, 324 S.W.3d 336, 338. This court also  
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may reverse or modify an agency decision if the substantial rights of [the appellees] have 

been prejudiced because the administrative findings, inferences, conclusions, or decisions 

are: 

 

(1) In violation of constitutional or statutory provisions; 

(2) In excess of the agency’s statutory authority; 

(3) Made upon unlawful procedure; 

(4) Affected by other error or law; 

(5) Not supported by substantial evidence of record; or 

(6) Arbitrary, capricious, or characterized by abuse of discretion. 

 

Ark. Code Ann. § 25-15-212(h) (Repl. 2014).  

  “Substantial evidence is valid, legal, and persuasive evidence that a reasonable mind 

might accept as adequate to support the agency decision.” Shaw, 2018 Ark. App. 322, at 5, 550 

S.W.3d at 929. The party challenging the agency decision “must prove an absence of substantial 

evidence and must demonstrate that the proof before the administrative agency was so nearly 

undisputed that fair-minded persons could not reach [the administrative agency’s] conclusion.” 

Id., 550 S.W.3d at 929. “The question is not whether the evidence would have supported a 

contrary finding, but whether it supports the finding that was made.” Id., at 5–6, 550 S.W.3d 

at 929. This court, in other words, “may not simply substitute its judgment and discretion for 

that of the administrative agency.” Id. at 5, 550 S.W.3d at 929.  

 In addition, “[a]dministrative action may be regarded as arbitrary and capricious where 

it is not supportable on any rational basis.” Ark. State Police Comm’n v. Smith, 338 Ark. 354, 

363, 994 S.W.2d 456, 462 (1999). “To have administrative action set aside as arbitrary and 

capricious, the party challenging the action must prove that it was willful and unreasoning 

action, without consideration and with a disregard of the facts or circumstances of the case.” Id. 

at 363, 994 S.W.2d at 462. Indeed, “[a]n action is not arbitrary simply because the reviewing 

court would act differently[,]” and “once substantial evidence is found, it automatically follows 

that a decision cannot be classified as unreasonable or arbitrary.” Id.    
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    Finally, we must review the Board of Trustees’ interpretation of the statutes governing 

the appellees’ eligibility for membership in APERS. “The first rule of statutory construction is 

to construe the statute just as it reads, giving the words their ordinary and usually accepted 

meaning in common language.” Moore v. Ark. Beverage Control Bd., 2016 Ark. 422, at 5, 503 

S.W.3d 796, 800. Additionally, this court “construe[s] statutes so that, if possible, every word 

is given meaning and effect.” Id. In other words, a statute is construed “so that no word is left 

void, superfluous, or insignificant, and meaning and effect are given to every word in the statute 

if possible.” Id.  “When a statute is clear,” moreover, “it is given its plain meaning, and this 

court will not search for legislative intent; rather, that intent must be gathered from the plain 

meaning of the language used.” Id. Finally, this court will review any issue of statutory 

interpretation de novo, but “the interpretation placed on a statute or regulation by an agency 

or department charged with its administration is entitled to great deference and should not be 

overturned unless clearly wrong.” Seiz, 2009 Ark. 361, at 3, 324 S.W.3d at 338. 

III. Discussion 

 

A. Statutory Construction 

 

 The Board of Trustees first argues that its decision to deny membership to the appellees 

should be upheld because it correctly construed Ark. Code Ann. § 24-4-302 to require the 

appellees to meet all of the definitions in Ark. Code Ann. § 24-4-101(14), (17), and (27). We 

agree that all three definitions must be applied to determine the appellees’ eligibility for 

membership in APERS.  

 The appellees argue, however, that “despite the use of the word, ‘and’ in Section 24-4-

302, the three subsections [in § 24-4-101] are irreconcilable as conjunctive requirements for 

eligibility,” and they suggest that the court should exchange “or” for “and” to effectuate the 
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legislature’s intent. According to the appellees, § 24-4-101(14) and § 24-4-101(17) set forth 

two distinct definitions that are specific to county employees and all other eligible employees, 

respectively. They argue the two definitions cannot be reconciled, moreover, because § 24-4-

101(14)(A) allows for “indirect compensation” while § 24-4-101(17)(A)(i)(a) speaks only in 

terms of direct compensation through an appropriation. They assert, therefore, that only the 

specific definition for county employees in § 24-4-101(14)(A) should have been applied to 

determine their eligibility. 

 The appellees further assert that their disjunctive reading is supported by Act 737 of 

2011, now codified at Ark. Code Ann. § 24-4-302(5), which provides nursing homes “[o]wned 

but not operated by a county” the option to “elect by a vote of at least two-thirds (2/3) of its 

governing body to exclude employees of the facility from membership in the system[.]” 

According to the appellees, there was no need for the General Assembly to allow nursing homes 

to opt “out” of APERS if their employees were never “in” according to § 24-4-101(14)(A). 

The appellees are mistaken.  

 This court reads statutes “according to the natural and most obvious import of the 

language without resorting to subtle and forced constructions for the purpose of either limiting 

or extending their operation.” Hines v. Mills, 187 Ark. 465, 467, 60 S.W.2d 181, 182 (1933). 

We exchange “or” for “and” in a statute, moreover, only when “the context requires that it be 

done to effectuate the manifest intention of the Legislature or where not to do so would render 

the meaning ambiguous or result in an absurdity.” Hines,187 Ark. at 466, 60 S.W.2d at 182.3   

                                           
3We are aware of our dissenting colleague’s point that the word “and” did not appear 

until § 24-4-302 was codified. Nevertheless, for the reasons we discuss here, we believe that 

the codifier’s use of the conjunction is consistent with the General Assembly’s intent. 
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 There is no irreconcilable conflict that compels a disjunctive reading of § 24-4-302. 

First, the two provisions can be reconciled because § 24-4-101(17) defines the term 

“employees” as it is used throughout the APERS code, including the definition of “county 

employees” in § 24-4-101(14)(A). Stated another way, § 24-4-101(14)(A) defines “county 

employees” as meaning all employees (as defined in § 24-4-101(17)) whose compensations are 

payable, either directly or indirectly, by county participating public employers[.]” Indeed, as we 

see it, setting aside the definition of “employee” in § 24-4-101(17) would be contrary to the 

General Assembly’s intention, expressed elsewhere in that provision, to exclude certain classes 

of public employees—such as those who work seasonally or part-time—from membership in 

APERS. See Ark. Code Ann. § 24-4-101(17)(B)(vii) & (viii) (Supp. 2017). Second, § 24-4-

101(17)(A)(i)(a) addresses where the money comes from—appropriated funds—while § 24-4-

101(14)(A) speaks to who—participating public employers—pays the employees “directly or 

indirectly” from those funds. Read together, § 24-4-101(14)(A) and § 24-4-101(17)(A)(i)(a) 

harmoniously provide that “county employees” means all employees who were paid, either 

directly or indirectly, from funds appropriated by county participating public employers.  

 We are also unpersuaded that Act 737 of 2011 supports a disjunctive reading of these 

definitions. That the General Assembly enacted the “opt out” provision in § 24-4-302(5) is not 

evidence—as the appellees argue—that they were eligible for membership beforehand. Indeed, 

“it is a rule of statutory construction that the emergency clause of an act can be used in 

determining the intent of the legislature” Hartford Fire Ins. Co. v. Sauer, 358 Ark. 89, 97, 186 

S.W.3d 229, 235 (2004), and the emergency clause of Act 737 provides, in pertinent part, that 

[i]t is found and determined by the General Assembly of the State of Arkansas that there 

is confusion as to whether Arkansas Code § 24-4-302 applies to nursing homes, assisted 

living facilities, and other health care facilities owned but not operated by counties; that 

this confusion has resulted in litigation against counties; and that this act is immediately 
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necessary because county-owned nursing homes, assisted living facilities, and other 

health care facilities that are not operated by the county provide essential services to 

citizens of the state that are substantially similar to the services of hospitals, and without 

this clarification these facilities may cease to exist, which will cause irreparable harm to 

the people who depend on these facilities for day-to-day care. Therefore, an emergency 

is declared to exist[.] 

 

Act of Mar. 25, 2011, No. 737, § 5, 2011 Ark. Acts 2797. In our view, the emergency clause 

explains that the measure was intended only as a safe harbor against litigation that arose from 

“confusion as to whether Arkansas Code § 24-4-302 applies to nursing homes . . . owned but 

not operated by the counties.” We also believe that the view that the General Assembly 

expressed in the emergency clause—that eligibility for the facilities’ employees risked the 

continued existence of the facilities themselves—is further evidence it did not intend, 

beforehand, for the employees to be eligible under § 24-4-302 and § 24-4-101.  

B. Whether the Appellees Were County Employees 

 The Board of Trustees next argues that the appellees failed to meet the combined 

definition of county employee in § 24-4-302 in several respects. First, the Board contends that 

the nursing-home administrative boards act independently from the county and, thus, are not 

“participating public employers” for purposes of § 24-4-101(14)(A), or county employers for 

purposes of § 24-4-101(27). Second, and consistently with its findings below, the Board asserts 

that the appellees do not meet the general definition of “employee” in § 24-4-101(17)(A)(i)(a) 

because they were paid from the patient revenue of the nursing homes, rather than from 

appropriations made by the quorum courts of each county. Assuming, arguendo, that the 

nursing-home administrative boards and their respective counties are synonymous for purposes 

of § 24-4-101(14)(A) and (27), the administrative record supports the Board of Trustees’ finding 

that the appellees were not paid from appropriated funds as required by § 24-4-101(17)(A)(i)(a). 
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 We turn to the County Code to determine how the General Assembly intended § 24-

4-101(17)(A)(i)(a) to apply to persons claiming eligibility for APERS as county employees. 

Arkansas Code Annotated § 14-14-1206(a) (Repl. 2013) provides that “[t]he quorum court of 

each county shall fix by ordinance the number and compensation of all county employees, 

including bonus or lump sum payment.” Arkansas Code Annotated § 14-14-1203(a) (Supp. 

2017) further provides that “[a]ll compensation, including salary, hourly compensation, expense 

allowances, training expenses, and other remunerations, allowed to any county officer, district 

officer, county-officer elect, district officer-elect, or employee is made only on specific 

appropriation by the quorum court of the county.” See also Ark. Code Ann. § 21-6-301(b) 

(Repl. 2016) (similarly requiring the quorum court to make specific appropriations for the 

compensation and expenses of county employees). An appropriation ordinance, moreover, is 

“a measure by which the county quorum court designates a particular fund, or sets apart a 

specific portion of county revenue in the treasury, to be applied to some general object of 

expenditure or to some individual purchase or expense of the county.” Ark. Code Ann. § 14-

14-907(a)(1) (Repl. 2013).   

 With these provisions in mind, fair-minded persons could conclude, as the Board of 

Trustees did, that the appellees failed to demonstrate that they were paid from appropriated 

funds as required by § 24-4-101(17)(A)(i)(a). As the appellees appeared to concede several times 

in the hearing before the Board of Trustees, there are no ordinances in the record that 

specifically designate county money for the appellees’ compensation as employees of the nursing 

homes. 

 The appellees argue, however, that the Board of Trustees nonetheless overlooked 

evidence that they were paid through appropriations within the meaning of § 24-4-
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101(17)(A)(i)(a). First, they assert that all three nursing-home administrative boards, using the 

authority granted by the quorum courts, indirectly appropriated public money for their 

compensation when they hired them, budgeted for their salaries, and approved their pay 

increases. We disagree that these decisions of the nursing home administrative boards constitute 

“appropriations” for purposes of § 24-4-101(17)(i)(a), as it is clear, from the foregoing 

provisions, that the General Assembly defines an “appropriation” as a legislative act of the 

quorum court. 

 Second, the appellees contend that ordinances in Craighead County and Lawrence 

County, authorizing the issuance of revenue bonds for capital improvements, directly 

appropriated public money for their compensation.  The Craighead County ordinance, for 

example, pledges the net amount of nursing-home revenue remaining “after payment of the 

costs of operating and maintaining” the Craighead County Nursing Center to payment of the 

bonds. According to the appellees, ordinances with provisions like these constitute 

“appropriations,” which would qualify them as employees under Ark. Code Ann. § 24-4-

101(17).   

 Again, we disagree. Neither ordinance purports to fix the number and compensation of 

the employees of the nursing homes in Craighead County or Lawrence County; indeed, the 

General Assembly has authorized counties to issue revenue bonds only for capital-improvement 

projects and not general employee compensations. See Ark. Code Ann. § 14-164-402(2) (Supp. 

2017) (defining “capital improvements” as various county buildings and facilities) and § 14-

164-405(a) (Supp. 2017) (authorizing counties to enact ordinances issuing revenue bonds for 

capital improvements). Therefore, these ordinances are not the kind of specific appropriations 
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that we believe the General Assembly intended as a condition of APERS eligibility under § 24-

4-101(17)(A)(i)(a). 

 Garrison and Hall also argue that the Board of Trustees overlooked other evidence that, 

they say, demonstrates that the counties appropriated money for their compensation. First, they 

claim that appropriations of unearmarked funds that the Craighead County Quorum Court 

made to the Craighead County Nursing Center in 1999, and the Lawrence County Quorum 

Court made to Lawrence Hall Nursing Center in 1977, are the sorts of appropriations that 

would qualify them for benefits under § 24-4-101(17)(A)(i)(a).  We disagree, as there is no 

indication, in either measure, that those funds were intended for employee compensations or 

any other operating expense of those facilities. In any event, these one-time appropriations are 

not of the nature that would provide regular periodic payments to employees. 

 Garrison additionally claims that Craighead County Ordinance 2000-9, which 

reorganizes the nursing-home administrative board, is an appropriation ordinance because it 

provides that “[t]he 2000 budget of the Craighead County Nursing Center [will] be approved 

by the Craighead County Quorum Court as are the other departments of county government.” 

Craighead Cty., Ark. Ord. 2000-9 (2009). According to Garrison, this is an appropriation by 

reference under Ark. Code Ann. § 14-14-907(b) (Repl. 2013), which provides, in pertinent 

part, that a quorum court “may adopt, amend, or repeal an appropriation ordinance which 

incorporates by reference the provisions of any county budget or portion of a county budget[.]”  

 We read Craighead County Ordinance 2000-9 as providing only that the nursing 

home’s budget may be adopted through a future action by the quorum court. It is not, in and 

of itself, an appropriation ordinance that incorporates the nursing home’s budget in accordance 

with § 14-14-907(b), and Garrison does not point to any other such ordinance in the record 
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for the year 2000, or any other year during the course of her employment. Fair-minded persons 

could find, therefore, that the administrative record does not support her claim that she qualified 

for benefits under § 24-4-101(17)(A)(i)(a). 

IV. Conclusion 

 We hold that the Board of Trustees did not clearly err by requiring the appellees to meet 

the combined definition of “county employees” under Ark. Code Ann. §§ 24-4-302 and 24-

4-101(14), (17), and (27). The Board of Trustees also reasonably interpreted § 24-4-

101(17)(A)(i)(a) to require the appellees to have received compensation from funds specifically 

appropriated for that purpose. Finally, we find that the administrative record supports the Board 

of Trustees’ finding that the appellees were not compensated in that manner. Therefore, we 

reverse the circuit court’s judgment and affirm the Board of Trustees’ decision.  

 Reversed. 

HIXSON, MURPHY, and BROWN, JJ., agree. 

GRUBER, C.J., concurs. 

HARRISON, J., dissents. 

BRANDON J. HARRISON, Judge, dissenting.  This case plumbs the depths of 

counties’ governmental structures, their operations, and the delegation of power—such as how 

quorum courts share power with administrative boards—and what it all means for the APERS 

board’s decision that former employees of three separate nursing homes, across three counties, 

failed to meet threshold requirements for inclusion in the State’s public employee retirement 

system.  On whether the petitioners should have been included in APERS, I would hold that 

the board’s denial is wholly inadequate under the Administrative Procedure Act, which is to 

say that it is clearly wrong.  The board’s decision should therefore be reversed, and the case 
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remanded for further proceedings.  Because the majority has determined otherwise, I 

respectfully dissent. 

I.  The APERS Board Misapplied the Statutory Definitions 

 The majority essentially maintains that the APERS board correctly decided that three 

separate statutory definitions had to be satisfied, simultaneously, before the former employees 

could have been included in APERS.  Specifically, the majority today holds that the employees 

had to satisfy Arkansas Code Annotated sections 24-4-101(14), (17), and (27), at the same time, 

to be included in the retirement system.  I disagree.  The Arkansas General Assembly’s acts have 

never created the “conjunctive” (serial) phrasing in section 24-4-302—the statute that the board 

and the majority have mistakenly used to morph three independent definitions into one.  See 

Ark. Code Ann. § 24-4-302 (Repl. 2014).  As I will show, a real disconnect occurred between 

what the General Assembly enacted over the decades and what the code revisors placed into 

Title 24, Chapter 4 of the Arkansas Code Annotated.  

 Here is the part of section 24-4-302, with my emphasis, that helped launch years of 

litigation, generated a twenty-volume record in this court, and ended in a mistaken application 

of APERS law:   

All counties in this state shall be subject to the provisions of this act as 

participating public employers, and all counties shall, from and after July 30, 

1959, include their employees, as defined in § 24-4-101(14), (17), and (27), 

in the membership of the Arkansas Public Employees’ Retirement System, 

except as follows[.] 

 

That is what the statute says.  But has any legislative act anywhere in APERS’s history (1957–

present) created the serial and conjunctive syntax (bolded above) on which so much has turned?   
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 First, Act 303 of 1971, because it is the act from which section 24-4-302 was primarily 

but imperfectly drawn.  Act of Mar. 16, 1971, No. 303, § 1, 1971 Ark. Acts 755, 755–56.1  

Here is the relevant part of Act 303 of 1971, again with my emphasis on the key phrase: 

SECTION 1.  Subsection B of Section 6 of Act 177 of 1957, as amended, 

is hereby amended to read as follows: 

 

 “B.  All counties in this State shall be and hereby are made subject to the 

provisions of this Act as participating public employers, and all said counties shall 

from and after July 30, 1959, include their employees as defined in 

subsection 1 E hereof, in the membership of the system, except as provided 

below[.]  

 

Observe that an express reference to section 24-4-101(14), (17), and (27) in a conjunctive syntax 

is not in Act 303.  There is, however, a cross-reference to “subsection 1 E hereof.” 

 Where does Act 303’s internal reference to “subsection 1 E hereof” take us?  That bland 

cross-reference does not tell us much, substantively speaking.  To learn what “subsection 1 E 

hereof” means substantively, we must go back in time.   

 Enter Act 64 of 1961.  Act of Feb. 8, 1961, No. 64, 1960–61 Ark. Acts 132, 132–33.  

Act 64 created for the first time the definitions “County employees,” “Non-State Employees,” 

and “Municipal Employees.”  Id. at 133–35.  (A definition of “County” first appeared in Act 

42 of 1959, and it reappeared in Act 64 of 1961 with no meaningful change having taken place.)  

                                           

 1“The Arkansas Public Employees Retirement System was created by Act 177 of 1957.  

The System originally provided only for the retirement of State employees but through the 

years has added county employees (Act 42 of 1959), municipal employees (Act 64 of 1961), 

college and university employees (Act 149 of 1963), non-teaching public school employees (Act 

63 of 1965)[.]”  Ark. Pub. Employees Ret. Sys., Contribution Handbook, at 10 (2011) 

http://www.apers.org/images/PDFs/Contributory-Handbook.pdf.  Elsewhere in the same 

handbook there is this colloquy: “Q. May employees of public groups other than the State 

participate?  A. Yes, counties and state-supported colleges and universities are required by law 

to be participants.”  Id. at 13. 

 

http://www.apers.org/images/PDFs/Contributory-Handbook.pdf
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Act of Feb. 13, 1959, No. 42, § 1, 1958–59 Ark. Acts 135.  Following are the pertinent 

provisions of Act 64.  The italicized subsections denote the definitions that Act 64 of 1961 added 

to the 1959 version of APERS: 

SECTION 1.  That Section 1 of Act 177 of 1957, as amended by Act 42 

of 1959, be, and the same is hereby amended to read as follows: 

 

SECTION 1.  The following words and phrases as used in this Act, unless 

a different meaning is clearly indicated by the context, shall have the following 

meanings: 

. . .  

 

  (b) “County” means any county in the State and shall include all agencies, 

offices, departments, boards, commissions, and county institutions that are duly 

constituted agencies of the county[.] 

 

. . . 

 E. (c) “Non-State Employees” means county employees and municipal 

employees. 

 

 (d)  “County Employees” means all employees whose compensations are 

payable either directly or indirectly by a county participating public employer or 

employers, and shall include official court reporters and stenographers of the 

Circuit Courts and Chancery Courts. 

 

 (e)  “Municipal employees” means all employees whose compensations 

are payable either directly or indirectly by a municipal participating employer or 

employers, and shall include employees of the Municipal League. 

 

 (f)  In any case of doubt as to who is an employee, or who is a State 

employee, or a county employee, or a municipal employee, within the meaning 

of this Act; the Board shall have the final power to decide the question. 

 

The italicized subsections I have listed above are the ones Act 303 of 1971 cross-

referenced with its “subsection 1 E hereof” notation. 

There are three main things to notice at this point.  First, Act 64 of 1961 created the 

definitions that are now sections 24-4-101(14)(A) “County employees” and -101(27) “Non-

State Employees.”  Ark. Code Ann. § 24-4-101 (Repl. 2017).  Second, Act 64’s definitions of 
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county employees, employees, and nonstate employees are the ones that Act 303 cross-

referenced using its “subsection 1 E hereof” notation.  Finally, and most importantly, neither 

Act 64 of 1961 nor Act 303 of 1971 contains the conjunctive syntax that now appears in section 

24-4-302—the statute on which the APERS board relied to conclude that section 24-4-

101(14), (17), and (27) must all be simultaneously met before an employee can be a county 

employee and welcomed into the APERS system.  Ark. Code Ann. § 24-4-302. 

A.  Employees or County Employees 

 Let us focus on subsection (17)’s “Employees” and try to understand why it has caused 

so much trouble.  The definition is important because employee status under subsection (17), 

in this case’s context, requires a county quorum court to set aside a sum of money for a specific 

purpose (that is, to make an appropriation).   

Looking back in time from 1959 until 1961, it appears that the definition of 

“Employees” would have been applied with the definition of “County” when determining 

who was a county employee.  It used to make good sense to read the two definitions together.  

But for whatever reasons the legislature chose to change how to classify persons who might be 

counted as county employees for APERS purposes.  To that end, the legislature added, for the 

first time in 1961, a specific definition of “County employees.” Act of Feb. 8, 1961, No. 64, 

1960–61 Ark. Acts 132, 135.  With the specific definition of “County employees” in place 

there was no longer a need to use the more general “Employees” definition. 

The General Assembly acted again in 1991.  In that year, it “amended” the term 

“County employees.”  Here is all of Act 331 of 1991: 

AN ACT to Amend Title 24, Chapter 4, Subchapter 1 of the Arkansas 

Code of 1987 to Change the Definition of County Employee Under the 

Arkansas Public Employees Retirement System; and for Other Purposes. 



 

19 

Be It Enacted by the General Assembly of the State of Arkansas:  

SECTION 1. Subsection 10 of Arkansas Code 24–4–101 is hereby 

amended to read as follows: 

 

(10) “County employees” means all employees whose compensations are 

payable, either directly or indirectly, by county participating public employers 

and includes employees of the Association of Arkansas Counties, and official 

court reporters and stenographers of the circuit courts and chancery courts.  In 

any case of doubt as to who is a county employee within the meaning of this act, 

the board shall have the final power to decide the question; 

 

SECTION 2. Effective July 1, 1991, all current employees of the 

Association of Arkansas Counties shall elect within thirty (30) days whether to 

become a member of the Arkansas Public Employees Retirement System.  

Thereafter, all newly hired employees of the Association of Arkansas Counties 

shall become members of APERS. 

 

SECTION 3. All provisions of this act of a general and permanent nature 

are amendatory to the Arkansas Code of 1987 Annotated and the Arkansas Code 

Revision Commission shall incorporate the same in the Code. 

 

SECTION 4. If any provision of this act or the application thereof to any 

person or circumstance is held invalid, such invalidity shall not affect other 

provisions or applications of the act which can be given effect without the invalid 

provision or application, and to this end the provisions of this act are declared to 

be severable. 

 

SECTION 5. All laws and parts of laws in conflict with this act are hereby 

repealed. 

 

SECTION 6. EMERGENCY.  It is hereby found and determined by 

the Seventy–Eighth General Assembly of the State of Arkansas that the 

effectiveness of this act on July 1, 1991, is essential to the operation of the 

Arkansas Public Employees Retirement System and that in the event of an 

extension of the Regular Session, the delay in the effective date of this act beyond 

July 1, 1991, could work irreparable harm upon the proper administration and 

provision of essential governmental programs.  Therefore, an emergency is 

hereby declared to exist and this act being necessary for the immediate 

preservation of the public peace, health and safety shall be in full force and effect 

from and after July 1, 1991. 

APPROVED:  3-4-91  
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The 1991 amendment is virtually identical to the “County employees” definition the legislature 

enacted in 1961.  And like its predecessors, Act 331 of 1991 did not create the conjunctive 

syntax—“All counties . . . shall . . . include their employees, as defined in § 24-4-101(14), (17), 

and (27)”—on which the board and this court have so relied.  Ark. Code Ann. § 24-4-302 

(emphasis added).   

 Having flyspecked APERS’s statutory history, I am convinced that the perceived 

conjunction “and” that the board used to decide this case is a slip of the codifier’s pen that 

occurred when moving from legislative act to code book.  “Codification is, in the main, 

restatement.”  Benjamin N. Cardozo, A Ministry of Justice, 35 Harv. L. Rev. 113, 117 (1921).  

But section 24-4-302 as codified does not accurately restate the legislative changes that have 

been made to the rather complex, reticulated, cross-referential statutory scheme that is the 

Arkansas Public Employee Retirement System. 2  “The only truly authentic text of a statute is 

the exact wording of the act in the form in which it passed both houses of the legislature and 

was either approved by executive or passed over his veto.”  Norman Singer & Shambie Singer, 

2 Sutherland Statutory Construction § 36A:1 (7th ed.) (Nov. 2018 update); see also Ark. Code 

Ann. § 1-2-303(d)(1) (Repl. 2017) (stating that the code revisors “shall not authorize any change 

in the substance or meaning of any provision of the Arkansas Code or any act of the General 

Assembly.  The bureau [of legislative research] shall not change the substance or meaning of 

any provision of the Arkansas Code or any act of the General Assembly.”). 

                                           
2I question why the APERS board is owed deference in this case for essentially the same 

reasons raised in the concurring opinion in Brigman v. City of West Memphis, 2013 Ark. App. 

66, at 5–7 (Harrison, J., concurring).  Nonetheless, having deferred as the law currently requires, 

I still believe the board’s decision is clearly wrong. 
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 Not only does the APERS board’s approach of combining definitions lack express 

support in the acts themselves, it creates a conflict.  The conflict arises because injecting (17)’s 

appropriation requirement into (14)(A) adds a material element to the definition of county 

employees that the legislature has never enacted throughout the history of APERS.  The word 

“appropriation” simply does not appear in 14(A)’s “County employees” definition.  Nor is it 

contextually required so that (14)(A) makes sense.  All that is required under (14)(A) is that a 

county employer must have compensated the petitioner indirectly or directly.  Ark. Code Ann. 

§ 24-4-101(14)(A) (“County employees” means all employees whose compensations are 

payable, either directly or indirectly, by county participating public employers and includes 

employees of the Association of Arkansas Counties.)  The answer is that straightforward.   

 Moreover, the APERS board’s—and now the majority’s—mix-and-match error leads 

to an interpretive absurdity, a signal that something is amiss.  What is the point of having 14(A)’s 

“compensations3 payable directly or indirectly by a county employer” query if a petitioner must 

always and simultaneously prove, under (17), that his or her compensation flowed from a quorum 

court appropriation?  That reading renders (14)(A)’s indirect-compensation element wholly 

useless.  And it makes (14)(A)’s “County employees” direct-compensation element needlessly 

repetitive to (17)’s “Employees” appropriation element.  See Ark. Code Ann. § 24-4-

101(17)(A)(i)(a) (“Employees” means all officers and employees of any office, agency, board, 

commission . . . of a public employer whose compensations were or are payable from funds 

appropriated by the public employer). 

                                           
3Compensation means the recurring remuneration paid a member by public employers 

for personal services rendered by a member in a position covered by an employer participating 

in APERS.  Ark. Code Ann. § 24-4-101(11)(A). 
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 So practically speaking, the APERS board’s approach essentially erases the more specific 

definition of “County employees” from the books.  Under the board’s and now this court’s 

view, a petitioner must always meet (17)’s definition of “Employees” to be eligible for 

membership in APERS.  If he or she does so, then (14)(A) will necessarily be satisfied.  But if 

(17) is not satisfied, then no petitioner can ever meet (14)(A)’s definition.  Why have (14)(A) at 

all if the answer to (17) will always determine the answer to (14)(A), too? 

 We can avoid the conflict and the resulting erasure by accepting that (14), (17), and (27) 

are separate and distinct definitions and should be applied that way.  The APERS board chose 

otherwise and thereby allowed section 24-4-101(17)’s definition of employees to drive the case 

off course.  All the problems could have been avoided, however, if the board had focused on 

the definition of county and county employees in subsections -101(13) and -101(14)(A).  By 

applying the specific county definitions, the board could have avoided the clear legal error it 

made by letting the more general definition control the more specific and more modern 

definition.   

B. Compensation 

 The APERS board did not ask and answer the critical question of whether the 

petitioners’ “compensations [were] payable, either directly or indirectly” by the counties, as 

they acted through the administrative boards.  Ark. Code Ann. § 24-4-101(14)(A).  In other 

words, the board did not decide whether the petitioners were compensated as county employees 

apart from a quorum-court appropriation. 

 In my view, the three nursing home boards are by statutory definition county actors.  

Ark. Code Ann. § 24-4-101(13) (defining “County” under APERS); see also Ark. Code Ann. 

§ 14-14-705(b)(2)(A) (Repl. 2013) (authorizing county administrative boards); Ark. Code Ann. 
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§§ 14-14-101 to -1313 (county government code).  Everyone agrees that the facilities at issue 

are, in fact, operated by the administrative boards.  Specifically, there is uniform agreement that 

all three county administrative boards (Craighead, Union, and Lawrence) hire the staff, fire the 

staff, decide bonuses for the staff, deal with posttermination issues regarding the staff, sign off 

on the paperwork needed to maintain licenses with the Office of Long-Term Care, approve 

operating budgets, fix leaky pipes, report on the availability of beds in the facilities, handle the 

bank accounts and investments generated by the money received from the patients or 

entitlement programs, manage residents’ experiences within the facilities (including planning 

the occasional holiday party), oversee expansion and repair of the facilities, procure different 

types of insurance for the facilities (liability and workers’ compensation), and on and on.   

 Just ✓ the boxes:  as for law, the definition of county in APERS includes all county 

boards, which necessarily includes county administrative boards.  As to fact, the administrative 

boards act in the world with the full weight and authority of the counties behind them.  And 

all three facilities’ county administrative boards hire, fire, manage, and pay the staff, as well as 

operate the facilities in every other respect; therefore, the only realistic answer to the questions—

“For whom do the employees work?  Who paid them?”—is that they worked for and were 

paid by the counties. 

 Finally, we come directly to the patient-revenue issue and what it means to whether a 

petitioner qualifies for APERS membership, a point that will be touched on again in Section 

II, below.  Here we must ask from what source did the administrative boards pay the nursing-

home staff as well as the facilities’ operating and maintenance expenses?  More to the point, the 

APERS board has not yet asked and answered whether the facilities’ patient-revenue streams 

satisfy sections 24-4-101(11)(A) “Compensation,” 24-4-101(13) “County,” and 24-4-
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101(14)(A) “County employees.”  It did not do so because it applied the wrong statutory 

definitions and therefore strayed from the correct analytical path. 

 Because the board failed to apply the more specific definition of county employees, I 

would reverse the board’s order and remand the case.  On remand, the board should decide 

whether the petitioners were county employees without resorting to section 24-4-101(17), 

which is inapplicable.  More specifically, the board should be directed to answer whether the 

petitioners were indirectly or directly compensated by the counties within the meaning of 

section 24-4-101(11)(A), (13), and (14)(A) on this developed evidentiary record. 

II.  The APERS Board’s “Opt-Out” Ruling Should Be Revisited 

 Here is the pertinent part of the opt-out statute, section 24-4-302(5), titled “County 

employees included—Exceptions.”  The emphasis is mine: 

All counties in this state shall be subject to the provisions of this act as 

participating public employers, and all counties shall, from and after July 30, 

1959, include their employees, as defined in § 24-4-101(14), (17), and (27), in 

the membership of the Arkansas Public Employees’ Retirement System, except 

as follows: 

 

. . . . 

 

(5) A nursing home, assisted living facility, or healthcare facility that is: 

 

(A) Owned but not operated by a county may elect by a 

vote of at least two-thirds (2/3) of its governing body to exclude 

employees of the facility from membership in the system but only if the 

election is certified to the board within one (1) year from March 25, 2011; 

and 

 

(B) Constructed or acquired by a county after March 25, 2011, 

but not operated by a county may elect by a vote of at least two-

thirds ( 2/3 ) of its governing body to exclude employees of the facility 

from membership in the system but only if the election is certified to the 

board within one (1) year from the date of the beginning of operations 

after construction or acquisition. 
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I do not take issue with the board’s deciding (as it must have done) that the three 

facilities’ administrative boards held a vote to opt out of APERS and received enough votes to 

meet the statute’s two-thirds threshold.  The petitioners dispute whether enough votes were 

received from one or more of the board members; but I can defer to the board here given my 

review of the record.  The APERS board has a more basic problem than whether it correctly 

pieced together the opt-out voting history from the administrative boards’ minutes and the 

affidavits filed by their members. 

In paragraph six of its “Findings of Fact” section, the APERS board makes an incorrect 

conclusion on a mixed question of fact and law.  The board’s conclusion with which I take 

issue is, “All three nursing homes invoked and complied with Act 737 of 2011.”  The three 

facilities’ administrative boards most assuredly invoked the Act’s opt-out provisions.  See Act of 

Mar. 25, 2011, No. 737, § 1, 2011 Ark. Acts (now codified at Ark. Code Ann. § 24-4-302(5) 

(Repl. 2014)).  But the opt-out statute applies only to county-owned facilities that are not county 

operated.  No one has contested that all three facilities are county owned.  But is any one of 

them, or all three of them, county operated? 

 To answer this question, we might simply fall back on what has already been established:  

the administrative boards are essential county actors that have operated and managed the 

facilities day in and day out, year after year; therefore, the facilities are county owned and county 

operated (by the administrative boards).  This would in turn mean that sections 24-4-302(5)(A)–

(B)’s opt-out provisions cannot be applied.  The promises that Lawrence and Craighead 

Counties made in certain bonds is material evidence that bears on the question of how much 

operational and administrative control the respective quorum courts can and do exercise over 

the homes.  Put in the form of a question:  to what extent, if any, do the bonds help determine 
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whether the homes were county operated?  Going deeper into the record will not only help 

answer that question, it will also shine light on whether the facilities’ revenue streams might 

meet the “compensation” element in APERS, a point the board should be directed to address 

on remand. 

 Below are some important points that the petitioners raised consistently, and which the 

board and the majority have not sufficiently addressed.  The material appears in no order of 

importance, and in what can only be a summary manner given the voluminous (but often 

repetitive) record.   

A.  Lawrence County 

1.  The revenue bonds 

 Neither this court nor the APERS board delved into an important facet of the facilities’ 

entanglement with county governmental operations—the role revenue bonds4 have played and 

what they reveal about the nexus between the county quorum courts, the nonprofit facilities, 

and the money they generate.  The APERS board and the majority opinion believe the bonds 

are mere tools for capital-improvement projects.  I respectfully disagree.5  

 For example, a Lawrence County Hospital and Nursing Home Revenue Bond Series 

2004 Bond, Section 16, states: “County covenants and agrees that it will maintain the 

                                           

 4The revenue bonds contain flow-of-funds provisions.  Simply stated, these provisions 

direct the order in which the money collected from the facilities’ revenue streams will be used.  

The bonds direct that the maintenance and operational costs (including employees’ salaries) will 

be paid first from the pledged revenue stream.  Then it (the pledged revenue stream) is directed 

toward debt payoff and interest payments—after paying the operation of the public works 

project that the bond seeks to improve.  This makes sense because if the venture becomes less 

profitable or folds under, then the revenue stream diminishes or disappears altogether. 

 
5I have included a bond discussion for only Lawrence and Craighead Counties.  If Union 

County produced a similar bond, then I have regrettably overlooked it in the record. 
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Organization and will operate the Organization in an efficient manner and at reasonable cost.”  (The 

emphasis is mine.)  How can a county promise to maintain and operate a facility in a bond and 

then later contend it does not operate the same facility for section 24-4-302(5)’s purpose?  

 Here is more language from that revenue bond that the quorum court of Lawrence 

County blessed, with my emphasis, 

 It is further . . . agreed by the County . . . that the county will maintain public liability 

insurance covering the county’s ownership and operation of the organization with 

maximum liability limits. . . [and] agrees to carry workman’s compensation 

insurance for all its employees[.]  

 

 Similar question as the one before:  how can a quorum court promise to carry different types 

of insurance, including workers’-compensation insurance on “all its employees,”  and liability 

insurance covering “the county’s ownership and operation of the organization”—that is, the 

Lawrence County facility at issue in this case—in a bond and then contend later that it (the 

county) does not operate the same facility? 

 Section 24 states that the bond ordinance is a “binding contract between the County 

and the registered owner(s) [of the bond].”  Section 25(a) states that Lawrence County cannot 

operate or allow the facility (the nursing home) to be used in a manner that would render it a 

“private activity bond” under the IRS Code.6  The county’s agreement regarding private-bond 

activity favors an inference that the nursing home is county operated. 

 To sum up:  the county expressly promised to manage and operate the nursing home 

within certain parameters as a condition to receive investors’ money.   The APERS board 

                                           

 6See IRS Office of Tax Exempt Bonds, Publication 4078 Tax-Exempt Private Activity 

Bonds, 6 (2016) https://www.irs.gov/pub/irs-pdf/p4078. 
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should be directed to reevaluate Lawrence County’s opt-out decision and explain why it gave 

the bonds short legal shrift. 

2.  The administrative board’s minutes 

 Regarding Lawrence Hall Nursing Center’s administrative board, the record contains 

minutes of a meeting when the board members talked about amended bylaws and articles 

of incorporation “were made to clarify ownership of Lawrence Hall as to county entity.”  Why 

a clarification of ownership was needed in the first place, and what changes if any were made, 

and when and to which documents, was not established as best I have been able to tell. 

B.  Craighead County 

1.  The revenue bonds 

 Section 3 of a revenue bond the quorum court in Craighead County issued in April 

1990 states that the county has pledged what it says is “revenues derived from revenues collected 

by the county for nursing and care of patients at CNC.”  Included also is an operational and 

maintenance provision that funds the nursing center’s operation first before paying the debt.  

(This is a flow-of-funds provision that is explained in my footnote four.)   

 Some additional sections in the March 1990 bond arguably show that there is no 

meaningful legal separation between the administrative board and the seat of county 

government (the quorum court).  If there was a material separation between the two, then how 

can the quorum court make the binding promises that appear in the bond, which include:  the 

promise that the county will raise the rates charged at the facility if the need arises; the revenue 

collected by the facility must be deposited in an account in the county’s name; and the county 

will direct how the collected revenue will be applied (as directed by the bond’s flow-of-funds 

provisions). 
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 Section 5.  The County covenants and agrees that the rates charged for 

the care of patients at the Facility shall never be reduced while any of the Bonds 

are outstanding and that, if necessary to meet the scheduled payments of principal 

and interest, the rates charged will be increased to produce net revenues . . . 

which are at least equal to each year’s required payments of principal, premium, 

if any, and interest on the Bonds. 

 

 Section 6.  The Administrator of CNC shall be custodian of the gross 

revenues derived from Facility revenues.  All moneys received by the 

Administrator shall be deposited by him in such depository or depositories for 

the County as may be lawfully designated from time to time by the County; 

subject, however, to the giving of security as now or as hereafter may be required 

by law, and provided that such depositories shall hold membership in the Federal 

Deposit Insurance Corporation.  All deposits shall be in the name of the County 

and shall be so designated as to indicate the particular fund to which revenues 

belong[.] 

 

  Section 7.  (a)  All revenues derived from Facility revenues shall be paid 

by the County into a special fund hereby created and designated “CNC Revenue 

Fund” the (“Revenue Fund”).  The revenues in the Revenue Fund shall be 

applied by the County as provided herein. 

 

 (b)  There shall first be paid from the Revenue Fund into a fund hereby 

created and designated “CNC Operation and Maintenance Fund” (the 

“Operation and Maintenance Fund”), on or before the first day of each month 

while any Bonds are outstanding, sufficient money to pay all of the monthly 

operating expenses and to make reasonable provision for the repair and 

maintenance of the Facility. 

 

. . . . 

 

 (d)  There is hereby created and ordered to be established a fund to be 

designated “Revenue Reserve Fund” the (“Reserve Fund”).  

Contemporaneously with the delivery of the Bonds, the County shall, from 

Facility Revenues on hand, deposit an amount into the Reserve Fund equal to 

the sum of the next 12 months’ debt service payments[.] 

 

 These sections make a hard point against the APERS board’s position that the facility 

was not county operated.  As with Lawrence County, the most important point here is that the 

APERS board should be directed to expressly address what significance, if any, the bond 
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provisions have before concluding, as it did in its order, that the facility is county owned but not 

county operated and therefore subject to section 24-4-302(5)’s opt-out provisions. 

2.  The audit and the board minutes 

 Let us move away from revenue bonds and to an accountant’s audit.  An independent 

auditor’s report from Craighead Nursing Center states that it “audited the accompanying 

financial statements of Craighead Nursing Center, a component unit of Craighead County, 

State of Arkansas” for the years 2011–12.  Beyond the statement that the facility is part of the 

government—if that is an unfair inference to make, then no party has explained why it is—

much more cannot be gleaned from the audit.  What is clearer, however, is that the facility 

experienced what may fairly be called an identity crisis.  Minutes to one board meeting held in 

2000 report that the administrative board received “a preliminary report regarding [Mr. 

Hurst’s] research into the legal status of the nursing home center.  . . . He estimates it will 

take several months to resolve the issue of corporate status and any related corporate entities.”  

It is also reported in the minutes that “Mr. Burrow also raised a concern regarding employees.  

From a legal standpoint, he wonders whether they are technically employed by the nursing home or the 

county.”   (The emphasis is mine.) 

3.  The long-term care license 

 Craighead County Nursing Home’s long-term care facility license (2012–13) states, 

“THIS IS TO CERTIFY THAT County Government Doing Business As Craighead Nursing 

Center” operates and maintains the facility.  If the county is not operating the facility, then why 

is the license issued to the county?  The APERS board has not pointedly explained the 

significance (or lack thereof) of this fact, one that applies to all three homes. 
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C.  Union County 

1.  The audit 

 According to an audit of Hudson Memorial Nursing Home (HMNH) by an 

accounting firm, HMNH is “a component unit of the County of Union, Arkansas.”  The 

independent audit also states, “The County (Union County, Arkansas) is responsible for 

the component unit’s debts and is, therefore, entitled to its surpluses.”  The same audit further 

recites, “The responsibility and accountability over all funds is vested in county management; 

i.e., the County Judge appoints the Board of Governors.”  And note, too, how the audit 

expressly declares that the money the facility generates is invested in accord with state laws that 

govern how public funds must be invested.  The emphasis is once again mine: 

Hudson Memorial Nursing Home, a component unit of the County of Union, 

Arkansas, maintains cash deposits and cash equivalents. . . . Investments in U.S. 

bonds are also made.  Generally state laws require that county funds be deposited in 

federally insured banks located in the State of Arkansas.  These deposits may be in the 

form of checking accounts, savings and/or time deposits.  Public funds may also be 

invested in direct obligations of the United States of America and obligations on which 

principal and interest are fully guaranteed by the United States of America.  

 

What I tend to take from this excerpt is that a certified public-accounting firm has opined, 

pursuant to an independent audit, that surplus money from the facility’s operation is public 

money.  Let us pause here to ask:  if a surplus of money that consists of patient revenue and 

entitlement-program sources is the county’s money, then the same sources that generated the 

surplus in the first place must also belong to the county, yes?  If not, why not?  And if the 

patient-revenue streams are a primary source of money from which the homes’ employees were 

paid, then they were paid with county money, yes?  If not, why not?  The final takeaways from 

the audit are that “county funds,” not private funds, were invested in a manner that complied 

with state laws that govern the handling of “public funds”; and the administrative board 
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that operates the home is deeply entangled with county governmental operations.  The 

APERS board’s silence on these seemingly undisputed facts, and their potential legal 

significance in this case, should not be overlooked. 

2.  HMNH’s employee handbook 

 Here is an excerpt from the facility’s own 2004 employee handbook.  “The HMNH is 

owned by Union County, Arkansas.  A Board of Governors, of 7 local persons, each serving 7-

year terms, appointed by the County Judge, is responsible for the operation of the home.”  The 

facility is admittedly owned by the county.  But is it operated by the county, too?  This 

handbook suggests that the nursing home represented that Union County is its owner-operator, 

an inference in this record that the board avoided addressing. 

3.  The long-term care licenses and applications for license renewal 

 There is more information that the board has not yet addressed on the question of 

whether the Union County’s facility is county owned and county operated.  The licenses of 

operation (so-called “wall licenses”) that the Arkansas Department of Human Services has issued 

to the facility are in the name of “County Government Doing Business As Hudson Memorial 

Nursing Home.”  And some of the applications for license renewal state, in the entity-name 

blank in the form, “County Government.”  In some forms, this notation is handwritten in after 

someone had stricken through a typewritten entry of “Hudson Memorial Nursing Home.”  

The renewal applications add to the evidentiary mix that the facility is county owned and county 

operated.   

 The APERS board stated that the three facilities in this case successfully opted out of 

APERS under Arkansas Code Annotated section 24-4-302(5).  Given the inadequate fact-
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finding the board offered on this vital issue, I would reverse its decision and remand for further 

proceedings. 

III.  Conclusion 

 The court today mistakenly affirms an APERS board decision that is inadequate under 

the Administrative Procedure Act.  Not only is there a clearly wrong application of important 

statutes that define who is or is not a county employee, the board also failed to address important 

legal and evidentiary points that directly touch on whether the petitioners were compensated 

indirectly or directly by the counties and whether the facilities were county operated.   

 For these reasons, I would reverse the APERS board’s decision and remand for further 

proceedings. 
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