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REVERSED and REMANDED

CONTRACTS – ENFORCEMENT OF ORAL STIPULATIONS – APPELLANT NEVER ASSENTED TO

ORAL STIPULATIONS IN OPEN COURT.– Oral stipulations dictated in open court have
the force and effect of a binding agreement; but, in order to be bound by the oral
stipulations, the parties affected by the stipulations must express their assent to the
terms of the agreement in open court; here, the parties had no written agreement
under which the trial court could order performance; the parties initial recitation of
their agreement was unilateral and was not conducted in open court—appellant’s
attorney outlined the general terms of the agreement to a court reporter, prior to the
court hearing; appellant never assented to the “oral stipulations” of the agreement in
open court, and vigorously refuted the existence of an agreement at the hearing
before the circuit judge; therefore, the trial court erred in its conclusion that appellant
was a party to a binding agreement.

Appeal from Pulaski Circuit Court; Ellen B. Brantley, Judge; reversed and remanded.

Brown & McKissic, LLP, by:  Gene E. McKissic, for appellant.

Virginia “Ginger” Atkinson and William F. Sherman, for appellee.

LARRY D. VAUGHT, Judge.

This appeal is taken from the divorce decree ending the fifteen-year marriage of

appellant Barbara Jenkins and appellee Timothy Jenkins. The decree incorporated a property-
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settlement agreement that was recited to a court reporter prior to trial. For reversal, appellant

takes issue with the trial court’s ruling that the settlement agreement was binding and

enforceable. She argues that the agreement should be construed under contract law; that there

was no meeting of the minds; and that the Statute of Frauds required the agreement to be in

writing. We reverse and remand.

The facts of this case are simple. Appellant filed an action for divorce on February 22,

2005. Appellee filed his answer and counterclaim on March 10, 2005. The parties, and their

respective attorneys, appeared on August 25, 2005, for a scheduled deposition of appellee at

the offices of appellant’s attorney, Harold King. However, instead of taking depositions, the

parties began to negotiate a settlement of the divorce action. Appellant’s attorney proposed

a settlement to the divorce. The same day, Mr. King recited the terms of the parties’

agreement to a certified court reporter.

The parties’ agreement was subsequently reduced to a writing prepared by Mr. King.

The writing, dated September 20, 2005, purported to be the “1st ‘rough’ draft” of the

agreement. And, indeed, there were several hand-written modifications to the “draft,”

presumably (but not clearly) made by appellee. Further, the writing contained several

additional terms of the settlement that were not recorded in the August 25 agreement. These

additional terms included the parties’ proposed visitation for their minor children, the

disposition of an investment account, and the decision to quit-claim deed several jointly

owned properties. There was a final, written property-settlement agreement submitted to the

trial court. However, this document was not signed by appellant.
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On September 22, 2006, appellee filed a motion to enforce the parties’ property-

settlement agreement (which he identified as the statements made on the record in the

proceeding before the court reporter on August 25, 2005). Appellant responded to the motion

alleging that the agreement was not enforceable because there was no mutual agreement; and

no “signed writing establishing an agreement.” She further argued that because the agreement

involved the transfer of real property the Statute of Frauds required that the settlement be in

writing. The trial court rejected appellant’s position and concluded that the parties were

bound by the oral agreement they had entered into on August 25, 2005. The court also

recognized that the written recitation of the agreement varied in both terms and scope from

the original oral agreement but concluded that such modifications “in no way invalidate[d]”

the parties’ prior agreement. The court then entered a final divorce decree, incorporating the

terms of the written document purporting to be a recitation of the prior oral agreement.

Appellant filed a notice of appeal, arguing that the trial court erred in its conclusion

that the parties had previously entered into an enforceable settlement agreement because there

was no signed writing and no meeting of the minds. We review these allegations of error

using a de novo standard, and begin our legal analysis by examining the statutory rules relating

to the enforcement of separation agreements. Arkansas Code Annotated section 9-12-313

(Repl. 2008) provides:

Courts of equity may enforce the performance of written agreements between
husband and wife made and entered into in contemplation of either separation
or divorce and decrees or orders for alimony and maintenance by sequestration
of the property of either party, or that of his or her sureties, or by such other
lawful ways and means, including equitable garnishments or contempt
proceedings, as are in conformity with rules and practices of courts of equity.
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(Emphasis added.) However, oral stipulations dictated in open court have the force and effect

of a binding agreement. Bishop v. Bishop, 60 Ark. App. 164, 961 S.W.2d 770 (1998); Kunz

v. Jarnigan, 25 Ark. App. 221, 756 S.W.2d 913 (1988); Linehan v. Linehan, 8 Ark. App. 177,

649 S.W.2d 837 (1983). But, in order to be bound by the oral stipulations, the parties affected

by the stipulations must express their assent to the terms of the agreement in open court. See

Baker v. Daves, 83 Ark. App. 145, 119 S.W.3d 53 (2003) (holding person not bound by

agreement read into record without expressing assent in open court).

Here, the parties had no written agreement under which the trial court could order

performance. The parties initial recitation of their agreement was unilateral and was not

conducted in open court—appellant’s attorney outlined the general terms of the agreement

to a court reporter, prior to the court hearing. Appellant never assented to the “oral

stipulations” of the agreement in open court, and vigorously refuted the existence of an

agreement at the hearing before the circuit judge. Therefore, the trial court erred in its

conclusion that appellant was a party to a binding agreement.

Reversed and remanded.

ROBBINS and GRIFFEN, JJ., agree.
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