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Appellants’, The Park Apartments at Fayetteville, LP, The Park Apartments at
Fayetteville Management Company, LLC, and Lindsey Management Co., Inc. (Lindsey)
(collectively “the Park”),' appeal centers around the following issue: Do Arkansas’s Rules of
Professional Conduct require attorney disqualification simply because the attorney had
access to client information but did not gain actual knowledge while practicing at her

former association! We hold that they do not, and therefore, we reverse and remand.

'The Park Apartments at Fayetteville, LP, owns an apartment complex in
Fayetteville, Arkansas. The Park Apartments of Fayetteville Management Company, LLC,
is the general partner of the Park Apartments at Fayetteville, LP, and Lindsey Management
Co., Inc., contracts with The Park Apartments at Fayetteville, LP, to provide management
services.



L. Facts

In November 2015, appellee Shilah Plants filed a complaint against the Park
alleging that the liquidated-damages clause in her lease agreement is unenforceable,
constitutes an illegal penalty, and violates the Arkansas Deceptive Trade Practices Act and
the Arkansas Security Deposit Act. Plants’s attorneys work for Legal Aid of Arkansas (Legal
Aid) in Jonesboro. Attorneys from Lindsey’s in-house legal department represent the Park.

From July 2016 through December 2016, Summer McCoy worked as a staff
attorney for Legal Aid in its Springdale office. Legal Aid assigns cases among attorneys
based on four workgroups: domestic violence, consumer, housing, and economic justice.
McCoy worked in the economic-justice workgroup which primarily deals with issues
associated with Medicare, Medicaid, ARKids, SNAP benefits, unemployment benefits, and
home healthcare. In January 2017, McCoy began working as a staff attorney for Lindsey.

In February 2017, Plants filed a motion to disqualify the Park’s attorney and
Lindsey’s entire in-house legal department. Plants alleged a conflict of interest arose
because, while McCoy was working at Legal Aid, she had access to Plants’s confidential
attorney and client information and files. Plants further claimed that although McCoy did
not appear as counsel in the case, McCoy’s conflict of interest should be imputed to the
Park’s attorney and the entire Lindsey legal department because McCoy is now part of that
department.

Following a July 2017 hearing, the circuit court concluded that McCoy had a

conflict of interest because “she had full access to all of Legal Aid’s files.” The circuit court



further imputed McCoy’s conflict to the other attorneys in Lindsey’s in-house legal
department. Consequently, it granted the motion to disqualify. Park filed an interlocutory
appeal pursuant to Arkansas Rules of Appellate Procedure—Civil 2(a)(8).

The Park makes four arguments on appeal: (1) the circuit court erroneously applied
Norman v. Norman, 333 Ark. 644, 970 S.W.2d 270 (1998), when it concluded that access to
client information alone is sufficient for attorney disqualification; (2) Legal Aid does not
have any confidential information because its information is subject to disclosure under
the Arkansas Freedom of Information Act; (3) the circuit court erred in disqualifying the
Park’s attorney because McCoy’s association with Lindsey’s legal department did not create
an appearance of impropriety; and (4) the circuit court erred in failing to find Plants
waived her right to move to disqualify the Park’s counsel. Because we reverse on the first
point, we do not address the remaining arguments.

I1. Principles of Law and Analysis

On appeal, we review a circuit court’s decision to disqualify an attorney under an
abuse-of-discretion standard. Sturdivant v. Sturdivant, 367 Ark. 514, 241 S.W.3d 740 (2006).
An abuse of discretion may be manifested by an erroneous interpretation of the law. Craig
v. Carrigo, 340 Ark. 624, 12 S’W.3d 229 (2000). The Arkansas Rules of Professional
Conduct are applicable in disqualification proceedings. Norman, 333 Ark. at 651, 970
S.W.2d at 272-73. We read the rules as they are written and interpret them in accordance

with our established principles of rule construction. Sturdivant, 367 Ark. at 517, 241



S.W.3d at 743. If the rule’s language is plain and unambiguous, we will give it the obvious
and plain meaning. Id.

We begin with the Park’s first argument that the circuit court erroneously applied
Norman. The Park asserts that under the Arkansas Rules of Professional Conduct an
attorney must have actual knowledge of confidential information to be disqualified, and
the circuit court erroneously interpreted Norman as holding that access to a client’s
information alone is sufficient for disqualification.

In Norman, we reversed the trial court’s decision not to disqualify an attorney,
Newell, who was representing the ex-wife in a petition to enforce an alimony provision
contained in a divorce decree, because Newell’s law partner was formerly associated with
Callahan, who had represented the exhusband during the parties’ earlier divorce
proceeding. Norman, 333 Ark. at 653-54; 970 S.W.2d at 273-74. In considering the
disqualification, we stated, “[A]n attorney must have actual knowledge . . . during his
association before the attorney and his firm will be disqualified.” Id. at 654; 970 S.W.2d at
274. We further stated that “an attorney is presumed to have all the confidential
knowledge that any member of his first firm possessed.” Id. This is a rebuttable
presumption and the second firm has the burden to overcome it. Id. In Norman, we
concluded that the Rules required Newell’s disqualification because he did not rebut the

presumption. Id. This application of the law to the facts tracks the language in the Rules.



However, Norman created confusion when it implied that the challenged attorney
had to rebut the presumption that she had no actual knowledge and no access to the
former client’s information,

Maintaining confidentiality is a question of access to information. The question of

access to confidential information is to be resolved by examining the facts of the

particular case under consideration, and the burden of proving not only a lack of
knowledge but also a lack of access to information should rest with the challenged
attorney alleged to be disqualified.

Id. at 654; 970 S.W.2d at 274 (cleaned up).

Eight years before Norman, in Burnette v. Morgan, we similarly stated,

We believe that Rule 1.10 proscribes such representation only when the attorney

involved actually has knowledge acquired during the former association. Thus, the

rebuttable presumption is created. The entire question of access to confidential
information is to be determined by examining the facts of the particular case under
consideration. All inferences, presumptions and deductions should be considered
in resolving the question of disqualification. When disqualification is sought, the

burden of proving not only a lack of knowledge but also a lack of access to
information should rest with the challenged attorney alleged to be disqualified.

303 Ark. 150, 155-56, 794 S.W.2d 145, 148 (1990).

The Park contends that the circuit court erroneously interpreted the law. It argues
that per Norman and Burnette only actual knowledge of confidential information is required
for an attorney’s disqualification, and while actual knowledge is presumed, it is a rebuttable
presumption. Instead, the circuit court found “that since Ms. McCoy had full access to all
of Legal Aid’s files, regardless of whether she had knowledge or represented Plaintiff in
any capacity while employed as an attorney at Legal Aid, she is disqualified.” (Emphasis

added.) In response, Plants asserts the circuit court correctly interpreted Norman and



Burnette as holding that the challenged attorney must prove both lack of knowledge and
lack of access to the former client’s information.

Importantly, both Norman and Burnette held that actual knowledge was required for
an attorney’s disqualification. Norman, 333 Ark. at 653 (stating “an attorney must have
acquired actual knowledge of information protected by Rules 1.6 and 1.9(c) during his former
association before the attorney and his firm will be disqualified”) (emphasis added);
Burnette, 303 Ark. at 155, 794 S.W.2d at 148 (stating that disqualification should occur
“only when the attorney involved actually has knowledge acquired during the former
association”) (emphasis included). However, Burnette included the following language,
which the Norman court quoted, “the burden of proving not only a lack of knowledge but
also a lack of access to information should rest with the challenged attorney.”
Consequently, both cases held that actual knowledge was required. Yet they also implied
that the challenged attorney must prove a lack of access to the client’s information. These
two propositions are incompatible. Certainly, if one has actual knowledge of information,
she had access to that information. However, one can have access to such information
without actual knowledge. Because of this contradiction, we look to the express language of
our Rules.

Under Rule 1.9(b), an attorney who has changed firms is prohibited from
knowingly representing a person in the same or a substantially related matter in which the
attorney’s former firm had previously represented the opposing party only if she “acquired

information protected . . . that is material to the matter.” The Comments to Rule 1.9



further provide that “paragraph (b) [of Rule 1.9] operates to disqualify the lawyer only
when the lawyer involved has actual knowledge of information protected . . . .” Ark. R.
Profl Conduct 1.9 cmt. [5] (emphasis added). And “if a lawyer . . . acquired no knowledge
or information relating to a particular client [of her first firm] . . . neither the lawyer
individually nor the second firm is disqualified from representing another client in the
same or a related matter even though the interests of the two clients conflict.” Id. (emphasis
added). Thus, Rule 1.9 does not include the requirement that the challenged attorney
prove she did not have access to the client’s information. Rather, the attorney must only
rebut the presumption that she acquired actual knowledge of information protected. We
will give a rule that is plain and unambiguous its obvious meaning. “Neither rules of
construction nor rules of interpretation may be used to defeat the clear and certain
meaning of a rule provision.” Sturdivant, 367 Ark. at 517, 241 S.W.3d at 743.We therefore
overrule Norman and Burnette to the extent they added the requirement that the challenged
attorney prove she had no access to confidential information.

In this case, the Park successfully rebutted the presumption of actual knowledge.
Legal Aid divides its attorneys into workgroups or divisions. McCoy was assigned to the
economics division. Plants’s case was assigned to the housing division, and McCoy did not
participate in that division’s conferences. She testified that she had no actual knowledge of
Plants’s confidential information, never accessed Plants’s file, and never participated in
Plants’s case. Indeed, McCoy testified that she did not participate in any telephone

conferences related to the housing workgroup. McCoy rebutted the presumption that she



had confidential knowledge, and Plants offered no evidence to contradict McCoy’s
testimony. These facts sharply contrast Norman and Burnette where counsel had actual
knowledge but argued that the knowledge was irrelevant or not prejudicial.

Still, we do not take any potential breach of attorney-client confidences lightly. And
we should always consider disqualifications of counsel with caution. Burnette, 303 Ark. at
155, 794 S.W.2d at 148. While disqualification is necessary to protect and preserve the
attorney-client relationship, it is a drastic measure and should be imposed only when
clearly required. Therefore, we must balance protecting an attorney-client relationship with
depriving a litigant of his or her choice of counsel. Additionally, today many lawyers
associate in firms, many to some degree limit their practice to one field or another or one
division or another, and many move from one firm to another several times in their
careers. See Ark. R. Prof’l Conduct 1.9 cmt [4]. Absent some potential exposure of client
confidentiality, we decline to unduly limit a litigant’s choice of counsel and the ability of
attorneys to freely associate and disassociate. Here, McCoy not only had no contact with
the client, but also no contact with any of the client’s information. Under these
circumstances, we cannot deny the Park’s right to counsel.

III.  Conclusion
We reverse the circuit court’s disqualification order and remand because the circuit

court’s decision to disqualify the Park’s attorney and Lindsey’s in-house legal department



was clearly erroneous. In light of this determination, we decline to address the Park’s
remaining points on appeal.’

Reversed and remanded.

Special Justice JOSHUA A. NEWTON joins in this opinion.

BAKER, ]., dissents.

HART, J., not participating.

KAREN R. BAKER, Justice, dissenting. I must dissent from the majority’s decision
to reverse and remand the circuit court’s order disqualifying Park’s attorney and Lindsey’s
in-house legal department.

First, I disagree with the majority’s decision to overrule Burnette v. Morgan, 303 Ark.
150, 794 S.W.2d 145 (1990), and Norman v. Norman, 333 Ark. 644, 970 S.W.2d 270
(1998). Specifically, I disagree with the majority’s determination that Burnette and Norman
added the requirement that the challenged attorney prove that he or she did not have
access to the confidential information. Rather than adding this requirement, Burnette and
Norman were based on the court’s interpretation of the rules of professional conduct and
the corresponding comments.

Rule 1.9(b) states that “[a] lawyer shall not knowingly represent a person in the same
or a substantially related matter in which a firm with which the lawyer formerly was

associated had previously represented a client: (1) whose interests are materially adverse to

*We additionally note that Plants did not argue to the circuit court that the Park’s
attorneys should be disqualified because there was an appearance of impropriety, and the
circuit court did not rule on this point below.



that person; and (2) about whom the lawyer had acquired information protected by Rules
1.6 and 1.9(c) that is material to the matter; unless the former client gives informed
consent confirmed in writing[.]” Ark. R. Profl Conduct 1.9(b)(1)-(2) (emphasis added).
The majority focuses on comment 5 of Rule 1.9, which states that “[p]aragraph (b) operates
to disqualify the lawyer only when the lawyer involved has actual knowledge of information
protected . . ..” Ark. R. Profl Conduct 1.9 cmt. [5]. However, comment 6 of Rule 1.9
addresses a lawyer’s access to files and states that the
[a]pplication of paragraph (b) depends on a situation’s particular facts, aided by
inferences, deductions or working presumptions that reasonably may be made about
the way in which lawyers work together. A lawyer may have general access to files of all
clients of a law firm and may regularly participate in discussions of their affairs; it
should be inferred that such a lawyer in fact is privy to all information about all the firm’s
clients. In contrast, another lawyer may have access to the files of only a limited
number of clients and participate in discussions of the affairs of no other clients; in
the absence of information to the contrary, it should be inferred that such a lawyer
in fact is privy to information about the clients actually served but not those of

other clients. In such an inquiry, the burden of proof should rest upon the firm whose
disqualification is sought.

Id. cmt. [6] (emphasis added). Thus, in my view, as explained in Norman and Burnette,
maintaining confidentiality is “a question of access to information,” Burnette, 303 Ark. at
155-56, 794 S.W.2d at 148, which is to be resolved by examining the facts of the particular
case under consideration, and “the burden of proving not only a lack of knowledge but
also a lack of access to information should rest with the challenged attorney alleged to be
disqualified.” Id., 794 S.W.2d at 148. Therefore, as discussed above, I disagree that
Norman and Burnette added a requirement to Rule 1.9; rather, the court’s analysis in those

cases was based on its interpretation of the rules and related comments.
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Second, as evidenced by Norman’s interpretation of Rule 1.9—which has served as
precedent for the past twenty years—and the majority’s decision to overrule Norman, Rule
1.9 is subject to more than one interpretation and is therefore ambiguous. When we
construe rules, our standard of review is de novo as it is for this court to determine what a
rule means. See Taylor v. Biba, 2014 Ark. 22 (citing Richard v. Union Pac. R.R. Co., 2012
Ark. 129, 388 S.W.3d 422). We construe rules using the same means and canons of
construction used to interpret statutes. Id. The first rule in considering the meaning and
effect of a statute is to construe it just as it reads, giving the words their ordinary and
usually accepted meaning in common language. Id. (citing McNabb v. State, 367 Ark. 93,
238 S.W.3d 119 (2006)). When the language is plain and unambiguous, there is no need
to resort to rules of statutory construction, and the analysis need go no further. Id. (citing
Richard, 2012 Ark. 129, 388 S.W.3d 422). However, “when a statute is ambiguous, . . . we
must interpret it according to the legislative intent, and its review becomes an examination
of the whole act.” Johnson v. Dawson, 2010 Ark. 308, at 5, 365 S.W.3d 913, 916. In
construing any statute, we place it beside other statutes relevant to the subject matter in
question and ascribe meaning and effect to be derived from the whole. Lawhon Farm Servs.
v. Brown, 335 Ark. 272, 984 S.W.2d 1 (1998). Statutes relating to the same subject must be
construed together and in harmony, if possible. Jester v. State, 367 Ark. 249, 239 S.W.3d
484 (20006).

Here, because Rule 1.9 is open to more than one interpretation, it is ambiguous.

While the circuit court did not rule on whether Park’s attorney should have been

11



disqualified based on an appearance of impropriety, applying our rules of interpretation,
we should consider the Arkansas Rules of Professional Conduct as a whole and every
provision must be construed together and in harmony, if possible. However, the majority
ignores the appearance-of-iimpropriety standard and fails to consider a part of the
foundation upon which our rules of professional conduct are built. Specifically,

A lawyer owes a solemn duty to uphold the integrity and honor of the
profession; to encourage respect for the law and for the courts; to act as a member
of a learned profession; to conduct affairs so as to reflect credit on the legal
profession; and to inspire the confidence, respect and trust of clients and the public.
To accomplish those objectives, the lawyer must strive to avoid not only professional
impropriety, but also the appearance of impropriety. The duty to avoid the appearance of
impropriety is not a mere phrase. It is part of the foundation upon which are built the rules
that guide lawyers in their moral and ethical conduct. This obligation should be considered in
any instance where a violation of the rules of professional conduct are at issue. The principle
pervades these Rules and embodies their spirit.

Ark. R. Profl Conduct pmbl. § [13A] (emphasis added). Additionally, comment 37 to
Rule 1.7 contains almost identical language regarding the appearance of impropriety;’ and
comment 10 to Rule 1.9 states that the duty to avoid the appearance of impropriety

discussed in comment 37 to Rule 1.7 is likewise applicable to Rules 1.9 and 1.10. Further,

> Comment 37 to Rule 1.7 states in its entirety:

As an integral part of the lawyer's duty to prevent conflict of interests, the
lawyer must strive to avoid not only professional impropriety, but also the
appearance of impropriety. The duty to avoid the appearance of impropriety is not a
mere phrase. It is part of the foundation upon which are built the rules that guide
lawyers in their moral and ethical conduct. This obligation should be considered in
any instance where a violation of the Rules of Professional Conduct are at issue.
The principle pervades these Rules and embodies their spirit.

12



in Burnette, we explained our holding in First American Carriers, Inc. v. Kroger Co., 302 Ark.
86, 787 S.W.2d 669 (1990):
We recognized that the “appearance of impropriety” prohibition of Canon 9 of the
American Bar Association Code of Professional Responsibility was not a part of the
Model Rules of Professional Responsibility which we have adopted. Nevertheless,
we there recognized and here reassert that the principle is yet alive and, though not
controlling, is a rock in the foundation upon which is built the rules guiding lawyers

in their moral and ethical conduct. This is a factor that should be considered in any
instance where a violation of a rule of professional conduct is at issue.

303 Ark. at 156, 794 S.W.2d at 148. While the appearance-of-impropriety standard is not
controlling, the rules of professional conduct and our case law make clear that this
standard is an important factor for our consideration. “This obligation should be
considered in any instance where a violation of the rules of professional conduct [is] at
issue. The principle pervades these Rules and embodies their spirit.” Ark. R. Profl
Conduct pmbl. § [13A]. By ignoring the appearance-of-impropriety standard, the majority
misses the broader overall standard encompassed within the very spirit of the rules of
professional conduct.

Because I would affirm the circuit court’s order disqualifying Park’s attorney and
Lindsey’s in-house legal department, I must respectfully dissent.

John M. Pesek, for appellants.

Jason Auer, Legal Aid of Arkansas, Inc., for appellee.
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