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Sharon Jones filed suit against Jimmy Banks, Warden of the Varner Unit of the
Arkansas Department of Correction (ADC). Jones alleged she had been terminated from
her employment at the Varner Unit due to racial and gender discrimination. Banks moved
for dismissal, arguing that he was entitled to immunity from suit. The circuit court denied
that motion. We reverse and dismiss.

L.

Jones, an African American woman, worked at the Varner Unit until her
termination in 2013. According to Jones, she was discharged under circumstances that
similarly situated white or male employees were not and was thus subject to unlawful racial

and gender discrimination. Jones points to other African American women who were



terminated from ADC.! She discusses the circumstances leading up to their discharges at
length. Yet the circumstances giving rise to her termination are conspicuously absent from
the pleadings.

After her termination, Jones filed the underlying action against Banks in his official
and individual capacity. She sought to hold Banks liable for alleged racial and gender
discrimination under 42 U.S.C. § 1983 and the Arkansas Constitution. Jones alleged to
seek only injunctive and declaratory relief from Banks in his official capacity. In her prayer
for relief, she requested compensatory and punitive damages, reinstatement, and front pay.

Banks moved for judgment on the pleadings for failure to state a claim and alleged
he was entitled to sovereign, qualified, and statutory immunity. The circuit court denied
that motion. Jones subsequently filed an amended complaint. Banks moved for dismissal
based on constitutional sovereign immunity, qualified immunity, and statutory immunity.
The circuit court denied that motion, holding that Banks was not entitled to any form of
immunity. This interlocutory appeal followed.

IL.

An interlocutory appeal from an “order denying a motion to dismiss . . . based on

the defense of sovereign immunity or the immunity of a government official” is permissible

under Arkansas Rule of Appellate Procedure—Civil 2(a)(10). See Ark. Cmty. Corr. v. Barnes,

"The women referenced filed similar suits against Banks in federal court. Those
cases have all been dismissed under sovereign and qualified immunity and failure to state a
claim. See Rucker v. Banks, No. 5:12-cv-00088 (E.D. Ark. Feb. 10, 2014); Nelson v. Banks,
No. 4:15-cv-00065 (E.D. Ark. Nov. 22, 2016); Nelson, supra (E.D. Ark. Aug. 30, 2018).



2018 Ark. 122, at 2, 542 S.W.3d 841, 842. When reviewing the denial of the motion to
dismiss under Rule 2(a)(10), we treat the facts alleged in the complaint as true and view
them in the light most favorable to the plaintiff. Williams v. McCoy, 2018 Ark. 17, at 2,
535 S.W.3d 266, 268. All reasonable inferences are resolved in favor of the complaint and
the pleadings are liberally construed. Id. Because our rules require fact pleading, the
complaint must state facts to entitle the pleader to relief. Id. Mere conclusions will not
suffice. Id. We review a motion to dismiss for abuse of discretion. Id. But whether a party
is immune from suit is purely a question of law and is reviewed de novo. Barnes, 2018 Ark.
122, at 2, 542 S.W.3d at 842.
[L

We turn first to the claims brought against Banks in his official capacity.

The Arkansas Constitution unequivocally provides that “[t]he State of Arkansas
shall never be made defendant in any of her courts.” Ark. Const. art. 5, § 20. We have
extended sovereign immunity to state agencies and state employees sued in their official
capacities. Williams, 2018 Ark. 17, at 3, 535 S.W.3d at 268. That is because a suit against a
state official in their official capacity is not a suit against that person, but rather is a suit
against that official’s office. See Ark. Tech. Univ. v. Link, 341 Ark. 495, 502, 17 S.W.3d 809,
813 (2000). As such, it is no different than a suit against the State itself. See id.

In determining whether sovereign immunity applies, the decisive issue is whether a
judgment for the plaintiff will operate to control the action of the State or subject it to

liability. See id. If so, the suit is one against the State and is barred by the doctrine of



sovereign immunity. Id. At the outset of her amended complaint, Jones alleges to seek
only injunctive and declaratory relief against Banks in his official capacity. But the only
form of equitable relief mentioned within Jones’s prayer for relief is reinstatement. She
also seeks monetary damages from Banks in his individual capacity and requests front pay.

Jones’s claim for injunctive relief is unquestionably a legal claim against the State of
Arkansas and therefore barred from this State’s courts by sovereign immunity. See Grine v.
Bd. of Trs., 338 Ark. 791, 798, 2 S.W.3d 54, 59 (1999); see also Ark. Dep’t of Envtl. Quality .
AlMadhoun, 374 Ark. 28, 34, 285 S.W.3d 654, 659 (2008). Should Jones prevail on her
official capacity claim, a judgment in her favor would clearly control the actions of ADC.
Id. Because ADC is a state agency, Jones’s claim against Banks in his official capacity as an
ADC official is barred by Article 5, Section 20 of the Arkansas Constitution. See Fegans v.
Norris, 351 Ark. 200, 206-207, 89 S.W.3d 919, 924 (2002).

That said, we have previously recognized an exception to the defense of sovereign
immunity when the State is acting illegally, unconstitutionally, or ultra vires. See Ark.
Lottery Comm’n v. Alpha Mktg., 2013 Ark. 232, at 7, 428 S.W.3d 415, 420. A plaintiff
seeking to surmount sovereign immunity under this exception is not exempt from
complying with our fact pleading requirements. See Link, 341 Ark. at 504, 17 S.W.3d at
814-15. The complaint must provide facts sufficient to state a claim based on the alleged

unconstitutional state action. See id. (internal citation omitted). In short, conclusory
statements and bare allegations will not do. See Kelley v. Johnson, 2016 Ark. 268, at 19, 496

S.W.3d 346, 359.



Jones contends she has sufficiently pleaded facts stating an exception to the doctrine
of sovereign immunity. We disagree. Even reading the allegations in the amended
complaint in the light most favorable to Jones, it remains evident that her pleadings
amount to bare conclusions. Indeed, the amended complaint fails to provide any factual
allegations relating to Jones’s termination, much less her racial and gender discrimination
claims. Based on the pleadings, Jones cannot surmount sovereign immunity.

Accordingly, we reverse the circuit court’s denial of Banks’s motion to dismiss the
claims in his official capacity.

IV.

Turning next to the individual capacity claims, Banks contends that statutory and
qualified immunity bars Jones’s action against him in his individual capacity. We agree.

State officials and employees are not granted the constitutional immunity accorded
the State under Article 5, Section 20 of the Arkansas Constitution. See Grine, 338 Ark. at
799, 2 S.W.3d at 59. They are, however, afforded statutory immunity from civil liability
and from suit for non-malicious acts made within the course and scope of their
employment. See id.; Ark. Code Ann. § 19-10-305(a) (Repl. 2016). When determining
whether State employees and officers are entitled to statutory immunity, we have
traditionally been guided by the standard used for qualified immunity claims in federal
civil rights actions. See Ark. State Med. Bd. v. Byers, 2017 Ark. 213, at 5, 521 S.W.3d 459,
463. And thus, while statutory immunity granted by state law is not dispositive of a

Section 1983 claim against state actors in their individual capacities, the same analysis is



decisive here. Id.; see also Robinson v. Langdon, 333 Ark. 662, 671, 970 S.W.2d 292, 296
(1998) (adopting United States Supreme Court’s test for qualified immunity in Section
1983 actions).

Public officials are entitled to qualified immunity from damages under Section 1983
unless they transgress “clearly established statutory or constitutional rights of which a
reasonable person would have known.” Rainey v. Hartness, 339 Ark. 293, 299, 5 S.W.3d
410, 415 (1999) (quoting Wilson v. Layne, 526 U.S. 603 (1999)). “Qualified immunity gives
government officials breathing room to make reasonable but mistaken judgments, and
protects all but the plainly incompetent or those who knowingly violate the law.” Stanton v.
Sims, 571 U.S. 3, 6 (2013) (per curiam) (internal quotations omitted). Banks is entitled to
qualified immunity unless (1) the facts alleged, construed in a light most favorable to Jones,
establish a violation of a constitutional or statutory right, and (2) the right was clearly
established at the time of the alleged violation such that a reasonable official would have
known that his actions were unlawful. See Pearson v. Callahan, 555 U.S. 223, 232 (20009).
Our analysis today begins—and ends—with this first prong.

Jones claims that she suffered employment discrimination on the basis of race and
gender. Employment discrimination claims are analyzed through the tripartite burden-
shifting framework of McDonnell-Douglas Corp. v. Green, 411 U.S. 792 (1973). Under this
familiar framework, the burden of persuasion never leaves the plaintiff, but there is a shift
in the burden to come forward with evidence: (1) the plaintiff must present a prima facie

case of discrimination consisting of four distinct elements; (2) the defendant must rebut



the prima facie case by showing nondiscriminatory reasons for termination; and (3) the
plaintiff must show the reasons are pretextual. See Flentje v. First Nat’l Bank of Wynne, 340
Ark. 563, 571, 11 S.W.3d 531, 537 (2000). This framework applies to Section 1983
claims. See Clegg v. Ark. Dep’t of Corr., 496 F.3d 922, 926 (8th Cir. 2007). To establish a
prima facie case of employment discrimination, Jones must show: (1) that she is a member
of a protected class; (2) that she met the legitimate expectations of her employer; (3) that
she suffered an adverse employment action; and (4) that similarly situated employees who
are not members of the protected class received different treatment. Id.

Jones failed to satisfy the first step of the McDonnellDouglas framework. She
satisfied the first and third elements of an employment discrimination claim by alleging
that she is a black female and was terminated from her employment. But her conclusory
allegations fall short of satisfying the remaining two elements. The complaint offers the
bare assertion that Jones “performed her job satisfactorily.” But, there is no factual support
for that contention. Moreover, the complaint fails to allege the circumstances leading up
to Jones’s termination. She identifies other African American female employees who were
terminated after various actions and white male employees who were not terminated after
various actions. But Jones does not state what actions led up to her termination or how
she is “similarly situated” to the white male employees. Whether individuals who receive
different treatment are “similarly situated” is a threshold issue for determining whether an
action is discriminatory. Here, Jones failed to state facts sufficient to make such a

determination. Further, she has failed to show that Banks was the decisionmaker for the



whites and males that she pointed to. See Fields v. Shelter Mut. Ins. Co., 520 F.3d 859, 864
(8th Cir. 2008) (when different decisionmakers are involved, two decisions are rarely
similarly situated in all relevant respects).

In the context of statutory immunity, Jones has failed to allege that Banks acted
maliciously. For purposes of statutory immunity, we have defined malice as “an intent and
disposition to do a wrongful act greatly injurious to another.” See Byers, 2017 Ark. 213, at
6, 521 S.W.3d 459, 464 (internal quotations omitted). A bare allegation of willful and
wanton conduct is insufficient to demonstrate malice. Id. Jones has failed to provide any
factual allegations that Banks acted with malice towards her and, in addition to the reasons
explained above, has failed to surmount Banks’s statutory immunity.

In sum, Jones failed to state factual allegations that allege a deprivation of any
constitutional right. Her conclusory and unsupported assertions simply will not suffice.
Banks is thus entitled to qualified immunity against the Section 1983 claims and statutory
immunity against the state law claims. The circuit court’s decision otherwise was
erroneous as a matter of law and we therefore reverse and dismiss this action.

Reversed and dismissed.

BAKER, J., concurs.

HART, J., concurs in part and dissents in part.

KAREN R. BAKER, Justice, concurring. [ agree with the majority’s disposition;
however, 1 write separately for the reasons stated in my dissent in Board of Trustees of

University of Arkansas v. Andrews, 2018 Ark. 12, 535 S.W.3d 616 and its progeny. Further,



the majority states that “we have previously recognized an exception to the defense of
sovereign immunity when the State is acting illegally, unconstitutionally, or ultra vires.”
Ark. Lottery Comm’n v. Alpha Mktg., 2013 Ark. 232, at 7, 428 S.W.3d 415, 420. The
majority goes on to explain that a plaintiff seeking to surmount sovereign immunity under
this exception is not exempt from complying with our fact-pleading requirements. Ark.
Tech. Univ. v. Link, 341 Ark. 495, 17 S.W.3d 809 (2000). However, I must first point out
that Alpha Marketing was decided over four years prior to Andrews and Link was decided
almost eighteen years prior to Andrews. As I explained in my Andrews dissent, “in a
perfunctory fashion, [the majority] overhaulled] over twenty years of our well-established
law on sovereign immunity and has effectively revived the antiquated doctrine that “the
king can do no wrong.” Id. at 17, 535 S.W.3d at 626 (Baker, ]., dissenting).

Second, while I concurred in Williams v. McCoy, 2018 Ark. 17, 535 S.W.3d 266,
which was handed down on the same day as Andrews, even a fortune-teller could not have
predicted the state of disarray that would lie in the wake of Andrews. See Walther v. FLIS
Enters., Inc., 2018 Ark. 64, 540 S.W.3d 264 (sovereign immunity is an affirmative defense
and a failure to assert it amounts to a waiver); Ark. Dep’t of Veterans Affairs v. Mallett, 2018
Ark. 217, 549 S.W.3d 351 (the failure to assert sovereign immunity is of no moment);
Wilson v. Ark. Dep’t of Human Servs., 2018 Ark. 358, at 5-6, 562 S.W.3d 201, 203-04 (Hart,
J., concurring) (“FLIS provides that the failure to assert sovereign immunity as an
affirmative defense amounts to a waiver of this doctrine, but in [Mallett], this court held

that the failure to assert sovereign immunity simply does not matter. These cases are at



odds on this question, and the majority’s decision here to cite FLIS as controlling authority
only renders our jurisprudence further indiscernible.”); Id. at 8, 562 S.W.3d at 205
(Wynne, ]., dissenting) (“The majority cites [FLIS] for the proposition that sovereign
immunity is not a matter of subject-matter jurisdiction that may be addressed for the first
time on appeal; rather, it is an affirmative defense that must be raised and ruled on at the
circuit court level in order to preserve the issue. However, after FLIS, this court handed
down [Mallett] . . .. Over three years into the case, ADVA filed a motion to dismiss and
argued for the first time that it was entitled to sovereign immunity. The circuit court
denied the motion, but this court reversed and dismissed. As noted by two dissenting
opinions, Mallett thus retreated from FLIS’s treatment of sovereign immunity as an
affirmative defense.”).

Third, in Mallett, supra, the majority included a footnote cautioning the application
of Andrews:

We caution that Andrews should not be interpreted too broadly. The holding
that the legislature may “never” authorize the state to be sued was in the application
of the constitutional provision to a statutory act, AMWA, for monetary relief. Since
Andrews, this court has not had the occasion to consider other actions against the
state such as allegations that state actors are acting outside their constitutional
duties, whether acting in a manner that is ultra vires, arbitrary, capricious, in bad
faith, or refusing to perform ministerial duties.

2018 Ark. 217, at 2 n.2, 549 S.W.3d at 352 n.2. As I explained in my dissent in Mallett,
the majority’s footnote “conflicts with Andrews and illustrates the flaws in Andrews.” 2018

Ark. 217, at 4, 549 S.W.3d at 353 (Baker, J., dissenting). In a more recent dissent, I noted

that Andrews did not identify exceptions, exemptions, or the like. Again, the State may

10



never be sued. Ark. Oil & Gas Comm’n v. Hurd, 2018 Ark. 397, at 18, 564 S.W.3d 248, 258
(Baker, J., dissenting).

Fourth, article 5, section 20 of the Arkansas Constitution provides that “[t]he State
of Arkansas shall never be made defendant in any of her courts.” As explained by the
majority in Andrews, “We interpret the constitutional provision, “The State of Arkansas
shall never be made a defendant in any of her courts,” precisely as it reads.” 2018 Ark. 12,
at 10, 535 S.W.3d at 622. Further, sovereign immunity is jurisdictional immunity from
suit, and jurisdiction must be determined entirely from the pleadings. Andrews, supra (citing
LandsnPulaski, LLC v. Ark. Dep’t of Corr., 372 Ark. 40, 269 S.W.3d 793 (2007); Clowers v.
Lassiter, 363 Ark. 241, 213 S.W.3d 6 (2005); Link, supra).

In the present case, the majority holds that Jones failed to sufficiently plead facts
stating an exception to the doctrine of sovereign immunity. However, based on Andrews,
because the State may never be sued—there is jurisdictional immunity from suit—Jones’s
pleadings are inconsequential. Pursuant to Andrews, because we interpret the constitution
“precisely as it reads,” Banks in his official capacity, is immune from suit. Accordingly, I
agree that we should reverse the circuit court’s denial of Banks’s motion to dismiss the
claims against him in his official capacity. Finally, with regard to the individual capacity-
claims, I also agree that statutory and qualified immunity bar Jones’s claims. In sum, I
would reverse and dismiss for the reasons set forth above.

JOSEPHINE LINKER HART, Justice, concurring in part and dissenting in part. In

this interlocutory appeal, this court has jurisdiction to consider only whether the circuit

11



court erred by denying Banks’s motion to dismiss based on immunity. Ark. R. App. P.-
Civ. 2(a)(10). While I agree with the majority that there are deficiencies in Ms. Jones’s
complaint, she has nonetheless sufficiently pled facts to establish that she was seeking to
redress the type of illegal activity that is not protected by sovereign immunity or
government-official immunity.

Taking all the allegations in Ms. Jones’s complaint as true, as we must, she pled that
she was a victim of illegal racial and sexual discrimination. She alleged that she was a
victim of the disparate treatment that Banks, as warden, subjects minority females to and
that he has engaged in a pattern and practice of sexual and racial discrimination. All these
allegations refer to illegal or unconstitutional actions. Thus, she has stated an exception to
sovereign immunity. See Ark. Lottery Comm’n v. Alpha Mktg., 2013 Ark. 232, 428 S.W.3d

415.

12



Nonetheless, I must join the majority’s disposition of this case because of this
court’s decision in Arkansas Tech University v. Link, 341 Ark. 495, 17 S.W.3d 809 (2000).
The Link court conflated a dismissal pursuant to Arkansas Rule of Civil Procedure 12(b)(6)
with a motion to dismiss that alleges sovereign immunity. The distinction between the two
theories for dismissal is profound.

Under 12(b)(6), a denial of a motion to dismiss for failure to state facts is not
appealable. Even if such a motion is granted, the dismissal in circuit court is without
prejudice. Swink v. Emst & Young, 322 Ark. 417, 908 S.W.2d 660 (1995). However, a
motion to dismiss based on sovereign immunity, as previously noted, is appealable. Ark. R.
App. P.-Civ. 2(a)(10). Accordingly, in my view, this court should take this opportunity to
overrule Link. However, failing that, because we are bound by stare decisis, I must join in
the disposition of the official-capacity claims in this case.

There is, however, no legally suspect case law to rely on with regard to statutory
immunity for Banks’s individual-capacity claims. As the majority correctly notes, qualified
immunity exists to give government officials “breathing room to make reasonable but
mistaken judgments, and protects all but the plainly incompetent or those who knowingly
violate the law.” Stanton v Sims, 571 U.S. 3, 6 (2013). In the case before us, Ms. Jones
clearly pled that Banks’s discriminatory actions against her were consistent with established
practices that he had directed against women and minorities. Furthermore, Ms. Jones pled
that Banks had already been found to have committed these discriminatory acts against at

least one other African American female. Suffice it to say that Banks’s job discrimination



does not include invidious discrimination against women and minorities. Accordingly, I
would affirm the circuit court’s refusal to grant qualified immunity to Banks. Thus, Ms.
Jones’s individual- capacity claims against Banks should go forward. This case should be
remanded for further proceedings.

Leslie Rutledge, Att’y Gen., by: Patricia Ann Ausdall, Ass’t Att’y Gen., for appellant.

Sutter & Gillham, P.L.L.C., by: Luther Oneal Sutter and Lucien Gillham, for appellee.
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