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The probate court appointed 16-year-old H.C.’s brother and sister-in-law as her
guardians over the objection of her mother, L.B. L.B. contends the court committed
constitutional error when it declined her requests for appointed counsel. She also asserts
the guardianship is not supported by substantial evidence and that the court failed to
obtain a statutorily required report and comply with the notice requirements of the Indian
Child Welfare Act (ICWA). In the published portion of this opinion, we conclude L.B.
was not entitled to appointed counsel. In the unpublished portion we conclude that only
the ICWA claim has merit. We therefore order a limited reversal for compliance with the

ICWA, and otherwise affirm the judgment.

" Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is
certified for publication with the exception of parts 11, 111, IV and V.
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BACKGROUND
H.C. Comes To Live With Z.B. and Heather B.

H.C. was born in May 1995. Her brother Z.B., 16 years her senior, had always
been a father figure to her. Z.B. became concerned about his sister in the spring of 2008,
when she was in seventh grade. Her academic performance had plummeted and she had
been caught smoking marijuana, stealing condoms and skipping school. Z.B. and his
wife, Heather B., tried to arrange for H.C. to spend a semester with them in Santa Rosa,
but L.B. would not permit it.

In May 2009 Z.B. drove to Clearlake to check on H.C. When he arrived, she and
her friends were smoking marijuana and cigarettes. L.B. was asleep on a couch a couple
of feet away. Z.B. told H.C. that she was coming to live with him. H.C. packed her
things and left voluntarily with Z.B.

Z.B. decided that one way to help H.C. was to have her talk with her various
family members about her poor behavior. One of those relatives was L.B.’s brother
Steven M., who owned the house where H.C. and L.B. lived. When it was time for her to
speak with her uncle Steven, H.C. started screaming and crying as they drove to Steven’s
house. Finally, she told Z.B. that Steven had molested her. Z.B. took H.C. back to her
mother’s home and called his wife to figure out what to do next. That evening Z.B.
learned that L.B. left H.C. at Steven’s house. He picked her up and together they
reported the molestation to the sheriff.!

Once the matter was reported to the sheriff, Lake County Child Protective
Services (CPS) became involved. H.C. told the assigned child protective worker that
L.B. knew she smoked marijuana, and L.B. admitted she used methamphetamine within
two weeks of her interview by CPS. Although L.B. knew about the molestations she had

not notified the police, sought medical care, or taken any steps to protect her daughter.

! Steven was eventually arrested on charges relating to the alleged abuse and made
several admissions. Those charges were pending during the guardianship proceedings.
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The case worker concluded it was necessary to place H.C. either with a guardian or in
foster care.

CPS could not place H.C. with Z.B. if she were formally detained in a dependency
because he had a criminal record. However, he was the only person who demonstrated
any care for H.C., and the caseworker felt that placement with Z.B. and Heather would be
better for her than foster care. When she was presented with the alternatives of foster
care or placement with Z.B., L.B. signed a nonbinding “safety plan” consenting to let
H.C. live temporarily with her brother and sister-in-law.

Z.B. and Heather quickly filed petitions for appointment as H.C.’s temporary and
permanent guardians. They alleged that H.C. had been sexually assaulted by Steven, that
Steven came by her house every day, and that due to the assaults she had been getting
into trouble and missing school. They further alleged that L.B. knew about the assaults
but failed to notify law enforcement, had an ongoing drug problem, and relied on Steven
for a home, work, and money. H.C. filed a written consent to the proposed guardianship.

The court denied the petition for temporary appointment on June 12, 2009, after
Z.B. and Heather failed to appear at two scheduled hearings.

The Court Investigator’s Report

The court investigator filed a report on July 23, 2009. Z.B. told the investigator
that both of his parents abused methamphetamines when he was a child. He related a
childhood and early adulthood spent moving from place to place with his mother and
various relatives and friends, punctuated by about a year and a half in juvenile detention
facilities when he was in high school. In his early twenties Z.B. moved to San Diego and
fathered his first child. He owed back child support but was making support payments.
Eventually he moved back to Northern California, where he lived with a woman for
several years and fathered a daughter.

Z.B. started using methamphetamine when he was 23 or 24 years old and used
heavily between 2005 and 2006, but he completed a nine-month drug program and told
the investigator he was drug-free except for one “slip up” within a year of the interview.

Z.B. spent a year in jail for possession of methamphetamines when he was in San Diego
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and since then was arrested for fighting about three times. Heather had one arrest from
June 2009 that she explained to the court investigator occurred when she picked up mail
from a former address where she and Z.B. were still receiving mail and was arrested for
possession of stolen property. The case was pending during the guardianship
proceedings.

Z.B. and Heather met in 2005, married in 2007, and had a child in 2009. Z.B. said
that Heather brought structure to his life and enabled him to care for H.C. The couple
lived in a two-story, three-bedroom home in a residential neighborhood, where H.C.
shared a bedroom with Z.B.’s eight-year-old daughter from his previous relationship.
The home was very clean and well kept. Z.B. did some plumbing jobs and had received a
workers’ compensation settlement for a job-related injury. Heather worked part-time for
a construction company and was starting a vending machine business with Z.B. She also
had some business dealings on eBay.

The confidential portion of the investigator’s report provided the detail of Z.B.’s
criminal history. He had a number of arrests between 1994 and 2008: a 1998 conviction
for battery, a 2004 conviction for transporting controlled substances that was set aside
after he completed a drug treatment program, a 2007 conviction for fighting in public,
and a 2008 probation violation and misdemeanor convictions for possession of a
controlled substance and grand theft.

L.B. had been arrested three times between 1994 and 2004. Each incident
involved possession of a controlled substance. In 2004 she was arrested in Kansas for
possession of simulated controlled substances, child endangerment, possession of opiates
and driving with a suspended license, but was convicted only for driving on a suspended
license.

During the guardianship proceeding, H.C. was living with Z.B. and Heather in
Rohnert Park. She did not want to live with L.B. She told the court investigator that she
told L.B. about Steven’s sexual abuse of her just before Christmas 2008, but that L..B.
continued to leave her alone with Steven and told her not to tell Z.B. Steven dropped by

their house every day.



H.C. believed her mother had drug problems. L.B. slept “all the time,” and was
hard to awaken. L.B. told H.C. that it was all right for her to smoke marijuana and would
call H.C.’s school to provide excuses for H.C. when she skipped class, as she often did.

Asked to explain the differences between living with L.B. and living with Z.B. and
Heather, H.C. said that in her brother’s home she had to go to school; there was food in
the refrigerator; someone was always home when she got back from school every day;
she had new clothes to wear; they had a “sit-down” dinner every evening; she lived in a
clean house; and she had chores to do. She said that all of these “are the opposite” of
living with L.B. H.C. did not like some of Z.B. and Heather’s rules, but she was
beginning to realize they were imposed for her own benefit.

L.B.’s house was cluttered, unkempt and dirty when the court investigator visited.
L.B. said she was packing to move, but had not yet decided where she would go or found
other housing. The conditions in the home were not suitable for a teenage girl.

L.B. said she had been arrested a “few” times in her life, and was evasive about
her drug use. She initially denied ever abusing drugs or alcohol. Then she said she had
used methamphetamine “once in a while, a long time ago”, then, that she does use
methamphetamine “once in a great while.” Finally, she said that “[1]f it
(methamphetamine) falls in my lap, I might, but I wouldn’t waste money on it.”

CPS had records of two neglect-related referrals of L.B. concerning Z.B. in the
late 1980°s. As to the current referral, L.B. said that CPS coerced her into permitting
H.C. to stay with Z.B. She also said that Z.B. and Heather had gotten H.C. to lie about
the alleged molestation. L.B. said that when H.C. first told her what Steven was doing she
offered to go to the police, but H.C. “freaked out” and said, “No, no, it was not that bad.”
In L.B.’s view, Steven was not a sexual predator. She thought he was trying to teach
H.C. something, and “crossed the line.” She denied bailing him out of jail, and said she
merely assured the bail bondsman he could believe Steven if he said he was good for the
bail money.

The court investigator recommended that the court deny Z.B.’s petition for

guardianship due to his criminal history, probationary status, drug use, failure to support
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his oldest child, and Heather’s pending criminal case. However, the investigator believed
a guardianship was necessary because of L.B.’s dangerous lifestyle and failure to protect
H.C. The investigator asked the child protective worker whether CPS would intervene if
Z.B. and Heather were not appointed guardians. The caseworker said CPS would not
intervene unless it received another referral.

The Hearings

On July 31, 2009 the court set an August 25, 2009 trial date on the permanent
guardianship petition. L.B. wanted the court to make an order allowing her visitation
with her daughter. The court declined because the only matter before it was the
guardianship petition, and told the parties “[w]hat happens between now and then is up to
the whole family.”

In mid-August, Z.B. and Heather filed a new temporary guardianship petition.
They alleged that L..B. was still living in Steven’s house and would appear without notice
at Z.B. and Heather’s house at all hours, demanding to see H.C., upsetting H.C. and
everyone else in the household. The court granted the temporary guardianship over
L.B.’s opposition and rejected another request by her for interim visitation.

On the date set for the guardianship trial, L.B.’s son J.B. appeared and announced
that he intended to file a competing guardianship petition. The court told the parties it
was appointing counsel for H.C., so the hearing was delayed while the temporary
guardianship remained in place. L.B. asked to have an attorney appointed, which the
court denied. She also repeated her request for visits pending trial. The court declined to
order visitation “off the bench” but said that any party could file an application for
visitation during the temporary guardianship.

The trial took place on September 15 and September 17, 2009. J.B. had not
petitioned for guardianship. L.B. said she had his paperwork, but the court rejected it as
untimely. The court explained the order of proof and the procedures for questioning
witnesses and offering documents. The court investigator’s report was admitted into

evidence.



L.B. requested a continuance “because I need an attorney. And obviously my
rights as a mother are being intervened with. And | need to have an attorney here
because I’'m going to have to apply for some sort of financial aid.” The court denied
L.B.’s request and explained that, although she could hire an attorney, she was not
entitled to appointed counsel.

The court heard extensive testimony from Z.B., H.C., and Heather in support of
the guardianship petition. All three were cross-examined by both H.C.’s attorney and
L.B. L.B. called J.B., who testified that it was his opinion Z.B. was seeking guardianship
only for financial gain, that Heather and Z.B.’s allegations were false, and that L.B. was a
great parent. L.B. testified at considerable length, in narrative form.

After two days of testimony and arguments, the court stated from the bench its
decision to grant the petition. It concluded that “a guardianship was necessary and
appropriate.” It found by clear and convincing evidence that it would be detrimental for
H.C. to stay with L.B., and that a guardianship with Z.B. and Heather was in H.C.’s best
interest. The court explained that L.B. had been “on the wrong track™ in parenting H.C.
in light of the marijuana smoking, stealing, truancy, inadequate supervision at home, the
unkempt house and drug paraphernalia in the home. The court believed L.B.’s inability
to care for her daughter was caused in part by an unaddressed substance abuse problem,
that she had not taken reasonable steps to protect H.C. from Steven, and that her
dependence on Steven for shelter created an unhealthy conflict.

The court also expressed reservations as to whether Z.B. and Heather were
appropriate guardians, but it concluded that trying out the proposed guardianship was a
preferable alternative to CPS intervention and H.C.’s placement in foster care with
strangers. The court ordered the court investigator to provide a review report in 90 days.
Z.B. was ordered to provide the investigator with drug test results.

L.B. filed a timely appeal >

2 \We note that counsel was appointed to represent L.B. on appeal.
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DISCUSSION
I. L.B. Did Not Have a Due Process Right to Appointed Counsel

L.B. contends she had a constitutional right to appointed counsel in the probate
court proceedings because she was faced with the loss of custody and, potentially, with
the eventual loss of her parental rights.

A. Probate Code Guardianships

Under the Probate Code, a court may appoint a guardian for a minor “if it appears
necessary or convenient.” (Prob. Code, § 1514, subd. (a).) If the court grants custody to
a nonparent, it may do so over a parent’s objection only if it finds that custody with the
parent is detrimental to the child and that custody with the nonparent is necessary in the
child’s best interest. (Fam. Code, § 3041, subd. (a).)*> While the child’s health, safety,
and welfare, and any history of abuse or substance abuse by a parent are relevant (Fam.
Code, 8 3011), “the critical finding of detriment to the child does not necessarily turn on
parental unfitness. It may be based on the prospect that a successful, established
custodial arrangement would be disrupted.” (Guardianship of Ann S. (2009) 45 Cal.4th
1110, 1123; Fam. Code, 8 3041, subd. (c).) Ifiit is not in the child’s best interest to
remain in a parent’s custody, the preference is for custody with “the person or persons in
whose home the child has been living in a wholesome and stable environment.” (Fam.
Code, § 3040, subd. (a)(2).) The parent’s rights over the child are suspended for the
duration of the probate guardianship. (Fam. Code, § 7505, subd. (a); Guardianship of
Ann S., supra, at p. 1124.) However, the court retains discretion to grant visitation, and
may terminate the guardianship on a petition by the guardian, a parent, or the child, based
on the child’s best interest. (Id. at pp. 1123-1124; § 1601.)

B. The Due Process Right to Counsel
We have found no California authority that directly addresses whether and under

what circumstances a parent may have a due process right to counsel in a guardianship

® Probate Code section 1514, subdivision (b), specifies that the appointment of a
guardian is governed by Family Code, division 8, chapters 1 & 2 (88 3020 et seq. & 3040
et seg.) Unless otherwise noted, further statutory citations are to the Probate Code.
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proceeding brought under the Probate Code, but the principles that guide the due process
considerations have been extensively explored in the related context of dependency
proceedings. “The governing federal authority is Lassiter v. Department of Social
Services (1981) 452 U.S. 18 [68 L.Ed.2d 640, 101 S.Ct. 2153]. The court there was faced
with an appeal from termination of parental rights because the state court had not
appointed counsel to represent the parent in the termination proceedings. The Supreme
Court acknowledged that while the parent-child relationship is an important one
warranting protection [citation], the singular potential of loss of custodial/parental rights
Is not sufficient to rebut the presumption that, absent the potential of deprivation of
physical liberty, as in criminal prosecutions, there is ordinarily no constitutional right to
appointment of counsel [citation]. Rather, the question is whether the complexity of the
Issues to be resolved and the capacity of the parent to obtain a fair hearing without
counsel impel the appointment.” (In re Angelica V. (1995) 39 Cal.App.4th 1007, 1013
(Angelica V.); see also In re Sade C. (1996) 13 Cal.4th 952, 982.) It is now beyond
debate that Lassiter controls whether a parent must be provided counsel in proceedings
implicating the parent’s custody or parental rights. (See In re Sade C., supra, at pp. 986-
993; Iraheta v. Superior Court (1999) 70 Cal.App.4th 1500, 1505-1508; In re Ronald R.
(1995) 37 Cal.App.4th 1186, 1195-1197; In re Arturo A. (1992) 8 Cal.App.4th 229, 238;
In re Emilye A. (1992) 9 Cal.App.4th 1695, 1707-1708; Guardianship of Ethan S. (1990)
221 Cal.App.3d 1403, 1412-1414.)

To apply Lassiter, we first balance the three factors identified in Mathews v.
Eldridge (1976) 424 U.S. 319, 335 [47 L.Ed.2d 18, 96 S.Ct. 893] as central to any due
process analyses. They are: “the private interests at stake, the government’s interest, and
the risk that the procedures used will lead to erroneous decisions.” (Lassiter v.
Department of Social Services (1981) 452 U.S. 18, 27 (Lassiter).) We then set the “net
weight” of those factors against the presumption that there is a right to appointed counsel
only where the proceedings threaten the indigent litigant’s personal liberty. (Ibid.) “If, in
a given case, the parent’s interests were at their strongest, the State’s interests were at

their weakest, and the risks of error were at their peak, it could not be said that the
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Eldridge factors did not overcome the presumption against the right to appointed counsel,
and that due process did not therefore require the appointment of counsel. But since the
Eldridge factors will not always be so distributed, and since ‘due process is not so rigid
as to require that the significant interests in informality, flexibility and economy must
always be sacrificed,’ [citation], neither can we say that the Constitution requires the
appointment of counsel in every parental termination proceeding.” (Id. at p. 31.) To the
contrary, whether a parent possesses a constitutional due process right to appointment of
counsel in dependency actions demands resolution on a case-by-case basis. (Id. at pp. 26,
31-32; In re Angelica V., supra, 39 Cal.App.4th at p. 1013; In re Christina P. (1985) 175
Cal.App.3d 115, 129; In re Ronald R., supra, 37 Cal.App.4th at p. 1195.)
1. The Private Interests

The private interests at stake here are significant. L.B. faces the loss of her
daughter’s care, companionship and custody for an indefinite period of time that could
conceivably last until H.C.’s majority. “It is well settled that a parent’s interest in
maintaining a normal parent/child relationship is an extremely important interest.” (In re
Emilye A., supra, 9 Cal.App.4th at p. 1708; In re Kristin H. (1996) 46 Cal.App.4th 1635,
1642.) Even though L.B.’s interest in the proceedings is significant, she is not threatened
with the termination of her parental rights. “A termination of parental rights is both total
and irrevocable. Unlike other custody proceedings, it leaves the parent with no right to
visit or communicate with the child, to participate in, or even to know about, any
important decision affecting the child’s religious, educational, emotional, or physical
development. It is hardly surprising that this forced dissolution of the parent-child
relationship has been recognized as a punitive sanction by the courts, Congress, and
commentators. The Court candidly notes, as it must . . . that termination of parental
rights by the State is a ‘unique kind of deprivation.” ” (Lassiter, supra, 452 U.S. at pp.
39-40 (dis. opn. of Blackmun, J.); see In re Kristin H., supra, at p. 1661.)

Thus, when hearings in dependency cases may result in findings that later serve as
the basis for terminating parental rights, our courts have generally found a due process

right to appointed counsel. (In re Arturo A., supra, 8 Cal.App.4th at pp. 239-240; In re
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Jackson W. (2010) 184 Cal.App.4th 247, 261; In re Andrew S. (1994) 27 Cal.App.4th
541, 548-549; but see In re Kristin H., supra, 46 Cal.App.4th at p. 1666; In re Angelica
V., supra, 39 Cal.App.4th at p. 1013, fn. 3.)*

We disagree with L.B.’s assertion that the recent addition of section 1516.5 to the
probate guardianship statutes demonstrates that the instant proceedings fall within the
category of proceedings that lead to the termination of parental rights. Pursuant to
section 1516.5, a guardian may petition to have a child declared free from a parent’s
custody and control if the parent lacks legal custody, the child has been in the guardian’s
physical custody for at least two years, and the court finds, considering all factors
relevant to the child’s best interest, that the child would benefit from adoption by the
guardian. (§ 1516.5, subd. (a).)° But unlike the dependency scheme, none of the findings
that can lead to termination are made in the initial guardianship proceeding. Moreover,
here there is no indication that Heather and Z.B. will pursue termination under section
1516.5. Their petition expresses no intention to adopt H.C., and they testified their wish
is for L.B. to maintain her relationship with H.C. if she can control her methamphetamine
problem. Moreover, L.B. retains the right to seek visitation during the guardianship and
to petition for dissolution of the guardianship, as do both H.C. and her guardians.

(8§ 1601.) The possibility that Heather and Z.B. could later seek adoption under section

% L.B. mischaracterizes In re Arturo A. as holding that due process requires
mandatory appointment of counsel at every stage of the dependency proceedings. It does
not. The due process right to counsel attaches when a proceeding may result in orders
that would serve as a basis for terminating parental rights, i.e. terminating or denying
services and setting a selection and implementation hearing. (In re Arturo A., supra, 8
Cal.App.4th at pp. 239-240; see In re Ronald R., supra, 37 Cal.App.4th at pp. 1195.)
Although the same court later clarified in In re Angelica V., supra, that the most critical
factors are the complexity of the issues and the likelihood that appointed counsel would
affect the outcome, it did so in the context of addressing proceedings in which the result
may be the termination of parental rights. (39 Cal.App.4th at p. 1013, fn.3.)

> The parent is statutorily entitled to counsel in a proceeding under section 1516.5
(8 1516.5, subd. (c)) and the requirements for termination of the parental relationship
must be found by clear and convincing evidence. (Guardianship of Ann S., supra, 45
Cal.4th atp. 1127, fn. 9.)
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1516.5 does not pose an equivalent threat to L.B.’s parental rights as adverse dependency
rulings that may lead directly to termination.

It is also significant that the guardianship proceedings carried no threat of criminal
charges against L.B., a factor that, when present, heightens the private interest at stake.
(Lassiter, supra, 457 U.S. at p. 27, fn. 3; accord, Salas v. Cortez (1979) 24 Cal.3d 22, 28-
29 (Salas) [due process right to counsel for defendants in paternity proceedings by state];
In re Emilye A., supra, 9 Cal.App.4th at pp. 1708-1709; cf. Guardianship of Ethan S.,
supra, 221 Cal.App.3d at p. 1413 [no potential loss of liberty or property in reverse-
paternity action].) While L.B.’s personal interests in the guardianship proceedings are
profound, they do not occupy the same plane as those of a parent in proceedings that
trigger termination of parental rights.

2. The State’s Interests and the Risk of an Erroneous Decision

The differences between a private guardianship proceeding and a state-prosecuted
dependency figure strongly in assessing both the government’s interest in the proceeding
and the risk of an erroneous decision. Compared even to a section 1516.5 petition to free
a ward for adoption by the guardian, “[d]ependency proceedings are fundamentally
different. ... The state is not a party to a probate guardianship, and its resources are not
pitted against the parent. [Citations.] Nor does the state assume jurisdiction over the
child and proceed toward family reunification or an alternative permanent placement, as
in dependency cases. Rather, probate guardianship is a private custody arrangement
approved but not supervised by the court. The state initiates no proceedings and carries
no burden to prove anything. It performs only a judicial role.” (Guardianship of Ann S.,
supra, 45 Cal.4th at p. 1133; see also Guardianship of Ethan S., supra, 221 Cal.App.3d at
p. 1414 [private action brought under Uniform Parentage Act]; compare Salas, supra, 24
Cal.3d at p. 30 [defendants in paternity action prosecuted by county were “opposed by
the full resources of the state, marshalled on the plaintiffs’ behalf”]; In re Emilye A.,
supra, 9 Cal.App.4th at p. 1709; see also Lassiter, supra, 457 U.S. at p. 43, fn. 9 (disn.

opn. by Blackmun, J.) [observing that due process may not require appointed counsel
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when a guardian or other private party, rather than the state, seeks termination of parental
rights].)

The private guardianship proceedings here did not present the David and Goliath
scenario created when the power of the state is brought to bear upon an unrepresented
parent. Here, as in Guardianship of Ann S., the state’s only role was judicial; it had no
particular interest in the outcome, and it played no part in proving the guardianship
petition. While it is in the state’s general fiscal interest to avoid the expense and potential
delay inherent in appointing counsel, it also has an interest in the child’s welfare that may
best be served by making sure that both sides are adequately represented. (Lassiter,
supra, 457 U.S. at pp. 27-28; Guardianship of Ethan S., supra, 221 Cal.App.3d at p.
1414; In re Emilye, supra, 9 Cal.App.4th at p. 1709.) Thus, while the state’s interests add
little to the Eldridge equation in this situation, its relatively limited role makes the private
guardianship proceeding a less pressing case for appointed counsel than a state-
prosecuted dependency.

Moreover, as difficult as it may be for an unrepresented parent to navigate the
rules of evidence and courtroom procedure, this case did not involve expert medical or
psychiatric testimony or other particularly complex areas “which few parents are
equipped to understand and fewer still to confute.” (Lassiter, supra, 452 U.S. at p. 30; In
re Emilye A., supra, 9 Cal.App.4th at p. 1709.) The court gave L.B. considerable leeway
in questioning witnesses, giving her narrative testimony, and arguing her defense, and
carefully considered evidence that weighed both in favor of and against the guardianship
petition. Finally, in this case there was compelling evidence — including H.C.’s clearly
expressed wishes — in favor of the petition. All of these points weigh against the risk of
error and the likelihood that the result would have been different had L.B. been
represented by counsel.

In sum, this is not a case where “the parent’s interests were at their strongest, the
State’s interests were at their weakest, and the risks of error were at their peak.”

(Lassiter, supra, 452 U.S. at p. 31.) L.B.’s interest in appointed counsel to oppose the
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guardianship petition does not outweigh the presumption that due process guarantees
appointed counsel only where loss of liberty is threatened. (lbid.)
Il. Compliance With Section 1513

L.B. contends the court exceeded its jurisdiction and committed prejudicial error
when it adjudicated the guardianship petition without a written report from Child
Protective Services pursuant to section 1513, subdivision (c). The contention is
meritless.

“Unless waived by the court, a court investigator . . . may make an investigation
and file with the court a report and recommendation” concerning a proposed
guardianship. (8 1513, subd. (a).) Under section 1513, subdivision (c), if the investigator
finds that any party alleges the proposed ward’s parent is unfit, as defined by Welfare and
Institutions Code section 300, “the case shall be referred to the county agency designated
to investigate potential dependencies” and ““[g]uardianship proceedings shall not be
completed until the investigation required by sections 328 and 329 of the Welfare and
Institutions Code is completed and a report is provided to the court in which the
guardianship is pending.” Welfare and Institutions Code sections 328 and 329 require a
child protective worker to investigate whether the family should be offered services and
whether juvenile court proceedings should be commenced if there is a report of abuse or
neglect or cause to believe a child has been abused or neglected.

L.B. maintains the court violated section 1513, subdivision (c), because the child
protective worker did not provide the court with a written report of her investigation. But
the statute did not require her to do so. The case worker conducted the required
investigation under Welfare and Institutions Code section 328 after Z.B. and H.C. went to
the police. She concluded that a guardianship or foster placement was necessary, that
placement with Z.B. and Heather was preferable to foster care, and that Z.B.’s criminal
history would foreclose the court’s ability to place H.C. in his home if dependency
proceedings were to be initiated in juvenile court. All of this was reported to the court
investigator and included in his written report to the probate court. Accordingly, the

record demonstrates compliance with the statutory requirement. The record also presents
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circumstances that readily distinguish this case from Guardianship of Christian G. (2011)
195 Cal.App.4th 581, where there was a complete failure to comply with section 1513.

Assuming, arguendo, that the Legislature intended (without specifying) that the
child protective worker must file a separate written report with the court, no prejudice
could have resulted from its absence in light of the information in the report by the court
investigator. We perceive nothing in the statutory language to support L.B.’s claim that
the report requirement is jurisdictional, and there is no indication in the record that the
court was deprived of important information.

I11. Interim Custody and Visitation
A. Background

L.B. asked the court to order H.C. be returned to her custody at the June 12, 2009
hearing on Z.B.’s first petition for temporary guardianship. The court denied the petition,
and explained that “[w]ith regard to custody, that’s not something that ’'m dealing with
today except that | have denied the Petition for temporary guardianship.” On July 31,
L.B. told the court that Z.B. and Heather would not let her visit H.C. even though she had
legal custody. The court explained that the only matter before it was the petition for
permanent guardianship “which is going to be heard; that’s the first date I think I have
got a judge and courtroom to hear it. What happens between now and then is up to the
whole family.” When H.C. asked the court whether she had to go back to her mother, the
court made clear that L.B. had the legal right to take her.

In August, after the court granted Z.B.’s second petition for temporary
guardianship, L.B. asked for visitation. Z.B. strenuously opposed the request. He
objected that the various agencies involved in investigating the sexual abuse allegations
opposed visitation because H.C. had been harmed by her mother’s behavior, and argued
that H.C. needed the safety and security of his home.

The court denied L.B.’s request. It ruled: “I’m not going to make any visitation
orders or anything like that off the bench. Whether somebody submits application to
have that done during a period of the temporary guardianship, I don’t know what judge

might hear that or grant it or not, but it would have to be if you agreed that it would be
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that the temporary guardians are in full control exercising full discretion unless the Court
further orders . . .. It’s up to you.”
B. Interim Custody

L.B. argues the denial of her custody request denied her substantive due process.
Not so. Until the court granted the temporary guardianship, L.B.’s loss of custody was
the result of private, not state, action. * ‘[N]othing in the language of the Due Process
Clause itself requires the State to protect the life, liberty, and property of its citizens
against invasion by private actors. The Clause is phrased as a limitation on the State’s
power to act, not as a guarantee of certain minimal levels of safety and security. It
forbids the State itself to deprive individuals of life, liberty, or property, without “due
process of law,” but its language cannot fairly be extended to impose an affirmative
obligation on the State to ensure that those interests do not come to harm through other
means. Nor does history support such an expansive reading of the constitutional text. . . .
[T]he Due Process Clause of the Fourteenth Amendment was intended to prevent
government “from abusing [its] power, or employing it as an instrument of oppression,”
.... Its purpose was to protect the people from the State, not to ensure that the State
protected [the people] from each other.” ”” (Homestead Savings v. Darmiento (1991) 230
Cal.App.3d 424, 431, quoting DeShaney v. Winnebago Cty. Soc. Servs. Dept. (1988) 489
U.S. 189, 195-196.)

C. Visitation

Nor were L.B.’s due process rights violated by the denial of her requests for
visitation during the guardianship proceedings. A probate court has the inherent power to
grant visitation rights (Guardianship of Martha M. (1988) 204 Cal.App.3d 909, 911), but
the decision must be based on whether visitation is in the child’s best interests. (Id. at p.
914; see Guardianship of Reynolds (1943) 60 Cal.App.2d 669, 677-679; Guardianship of
Coughlin (1954) 129 Cal.App.2d 290, 292; Estate of Walsh (1952) 114 Cal.App.2d 82,
85-86.) L.B. made no such showing.

L.B.’s contention that the court abused its discretion when it declined to order

visitation after it granted the permanent guardianship petition fails for the same reason;
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she identifies no evidence that visitation was in H.C.’s best interests. To the contrary,
H.C. testified that, although she missed her mother, she did not want contact with her
unless L.B. underwent drug rehabilitation. H.C. was concerned about L.B.’s drug use
and angry that her mother helped bail Steven out of jail. Nevertheless, the court did not
foreclose possible visitation. Instead, it ordered the court investigator to explore and
report back on the potential for visitation in the future. That order was an appropriate
exercise of the court’s continuing jurisdiction and, on this record, well within its
discretion. “If circumstances subsequent to the original order make it desirable and
conducive to the comfort and well-being of the child that a modification thereof be made,
the court, to alleviate or correct the situation, has jurisdiction to order that regulations be
Imposed upon the guardian, such as directing that a relative or other person should have
access to the child whose custody is decreed in the guardian.” (Guardianship of
Reynolds, supra, 60 Cal.App.2d at p. 677.)

IV. Substantial Evidence Supports the Court’s Decision

L.B. next contends there was insufficient evidence to establish either that H.C.’s
best interests necessitated the appointment of a guardian or, if so, that Z.B. was the
appropriate selection. We review this claim for substantial evidence, i.e., evidence that is
reasonable, credible and of solid value, resolving all conflicts in favor of the judgment
and deferring to the court’s determinations of credibility and the relative weight accorded
to competing evidence. (In re Jasmine C. (1999) 70 Cal.App.4th 71, 75.) L.B. bears the
burden of demonstrating that “there is no evidence of a sufficiently substantial character
to support the verdict.” (In re Geoffrey G. (1979) 98 Cal.App.3d 412, 420.) She has not
done so.

We have discussed the report of the court investigator, which was received into
evidence, and which alone contains considerable evidence that it would be harmful to
H.C. to remain in L.B.’s care. And there was more. Family Code section 3042,
subdivision (a) (made applicable to these proceedings by section 1514, subdivision (b)),
directs the court to consider and give due weight to the custody wishes of a child of

sufficient age and capacity to form an intelligent preference. H.C. testified
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unambiguously that she wished to live with Z.B. and Heather, not L.B., and gave cogent
and compelling reasons for her preference. In her brother’s home, unlike her mother’s,
she found structure and security; supervision; food in the refrigerator; family meals and
activities; new clothing; and expectations that she would attend to her studies and chores.
Z.B. was participating in a drug treatment program and voluntary drug testing. The child
protective worker concluded after investigating their home that Z.B. and Heather were
willing and able to act in H.C.’s best interest.

In contrast, there was considerable evidence that L.B. had a serious, unaddressed
methamphetamine problem. L.B. let H.C. smoke marijuana and never addressed her
daughter’s frequent drinking. She often left H.C. alone, sometimes overnight. H.C. was
often truant, and L.B. made excuses for her. Their garage was full of Steven’s marijuana
plants. More significantly, he was a frequent visitor at their house and L.B. continued to
expose H.C. to him after she learned that he had molested her daughter. L.B. spent much
of her time sleeping off a “high,” and there was often drug paraphernalia in the house.

H.C.’s testimony, L.B.’s drug-related neglectful parenting, and her failure to
protect H.C. from Steven provide an adequate basis for the court’s determination that a
guardianship was necessary. While the concerns raised about Z.B.’s drug use and
criminal history are valid, there was also evidence that he and Heather will be able to
provide H.C. with a safe, stable and nurturing home. Perhaps the clearest evocation of
this is in the letter H.C. wrote to the court (which we have edited only to correct spelling
and punctuation). “What I am trying to say is | love where | am at now. | love doing
family things, like eating dinner together and having family altogether fun, which is
something | have never done. | also love how when | am sad they comfort me and they
ask me how I am doing. My mother never did that. At first living with my brother and
sister-in-law, Heather, | hated doing chores and having rules and them caring how | feel,
but after a while | realized that is a normal family and that is awesome! Having a normal
family, life is not all about friends and smoking pot, it is about family and family is there

when you need them.”
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We are satisfied that substantial evidence supports the court’s decision to place
H.C. with Z.B. and Heather.

V. ICWA Notice Errors Require Limited Reversal and Remand

“The ICWA 1is designed ‘to protect the interests of the Indian child’ and ‘to
promote the stability and security of Indian tribes and families.” It sets forth the manner
in which a tribe may obtain jurisdiction over child custody proceedings involving an
‘Indian child’ or intervene in the state court proceedings. The notice requirements of the
ICWA ensure a tribe will have ‘the opportunity to assert its rights’ under the statute.” (In
re C.D. (2003) 110 Cal.App.4th 214, 222, fns. omitted.) The ICWA and its notice
requirements apply to guardianships under the Probate Code. (Cal. Rules of Court,
rule 7.1015.)

L.B. informed the court that she and H.C.’s father were enrolled members of
federally recognized Indian tribes, and the court investigator’s report stated that the
ICWA may or did apply to the proceedings. Yet, it is undisputed that notice procedures
required by ICWA were not followed in this case. Apparently (although the parties’
briefs are disturbingly unclear on this point) neither the trial court nor the petitioners
made the required inquiry into H.C.’s Indian ancestry or provided notice to the
appropriate tribal entities. It is impossible to know what would have resulted had proper
notice been made. Therefore, we are constrained to conditionally reverse the order
granting the guardianship petition to allow for a limited remand, with directions to the
probate court and petitioners to conduct the necessary inquiry and provide proper notice
pursuant to the ICWA and rule 7.1015 of the California Rules of Court. (See In re B.R.
(2009) 176 Cal.App.4th 773, 785-786; In re 1.G. (2005) 133 Cal.App.4th 1246, 1251-
1256; In re Marinna J. ( 2001) 90 Cal.App.4th 731, 739.)

DISPOSITION

The guardianship order is conditionally reversed for failure to comply with
ICWA’s notice provisions. The case is remanded to the probate court with directions to
provide proper ICWA notice of the guardianship proceedings. If, after receiving

appropriate notice, no tribe indicates that H.C. is an Indian child within the meaning of
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the ICWA, the probate court shall reinstate the guardianship. In all other respects the

guardianship order is affirmed.

Siggins, J.

We concur:

Pollak, Acting P.J.

Jenkins, J.
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